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Bai Gulabbai v. Shri Datgarji Mohangarji 

9 Bom L R 393 ...1 

! 414 

Bai Jina v. Jina Kalia Kharwa 

i 9 Bom L R 451 - 31 B 366 . . . | 
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50 P L R 1907 = 18 P R 1907 

819 

Balaji Bhawanrao v. Datto Ram chandra ... 

9 Bom L R 1020 

100 

Balftk Puri.v. Musammat Durga ... 

4. A L J 783 

• 

684 

* This is wrongly pointed as *Ault 


— “#■ — ... 

t This is wrongly printed as “Mo 

r ” 




table of cases. va 


• 

Name of Case. 

• 

Volume and Pago. 

•, a 

Column of 
Digest 

• - 

Balamoney v. Ramasamy Chettiar 

4 * ‘ • 

S(fM 230=17 M L Ao = 2 M L 


• 

T 88 

227 

Balaram Gantia v. Maugta Das ... 

6 C L J 237 = UC*Vy N9.50 = 34 C 



941 

562 

Balbhadra Nilmadhub v. Mussammat 

0 C L J 233 = 11 C W N 950 = 84 


Bhowani 

C 853 

1 188 

Balbliaddar Pande v. Basdeo Pande 

29 A 44 - 3 A LJ 650 = A W N 

1 44b’ 

• 

(1900), 263 

Baldeo v. Gajwa and Nathu ... 

26 P L R 1907 = 3 V W R 1907 ... 

1 381 

Baldeo Sahai v. Nagai Sahai 

A WN (J907),<17 = 3 A U 850 ... 

! 714 

Balijepalli Scshayya v. Balijipalli Subbayya ... 

30 M 320 

1 322 

Balkishan Das v. Madan Ball 

29 A 303 = 4 A L J 222 A W N 



(1907), 55 

852 

Baraa Charan Chovvdhury v. Administrator- 


f 

Gonoral of Bengal 

6 C L J 72 

: 543 

Banalata Dasi v. Monmotha Nathgoswami ... 

11C WN 821 

' 65 

Banarsidas v. Municipal Committee Delhi ... 
Baney Madhub Mullick v. Subal Chunder 

28 P ] , R 1907 = 5 V W R 1907 . . . 

1 

! 214 

Law 

IUCWN776 

1 700 

Bank of Upper India v. Munshi Alopi Prasad... 

; 10 0 0 257(B) 

; 409 & 721 

Bamnali Pande v. Bisheshar Singh 

: 29 A 129 = 3 A I, 3 731 = A W N 

; 


i (1906), 300 

076 

Banoo Begum v. Mir Aun Ali 

| 9 Bom L R 188 

i 622 

v. 

9 Bom L R 983 

i 350 

v. Mir Abed Ali ... ...! 

9 Bom L R 1152 

| 020 

Bansidhar v. Sital Prasad 

29 A 13 = 3 A L J 013 = A W N 


o ! 

(1906)253 

: 172 

Bansi Singh v. Mir Amir Ali 

Banubi Umarsaheb v. Narsingrao Ranojirao , 

11 OWN 703 

! 419 

Mane o ... 

9 Bom L R 91 - 31 B 250 

i 632 

Banwari Lai v. Gopi • > ’ a. 

4 A L J 713 = A W N (1907), 282 >... 

■ 130 

v. Niadar * ... 

29 A 158 -AWN (1907), 5 = 4 ' 



A L J 27 

131 • 

Ba Pe v. Ma Ma ...^ 

4LBR86 

794 

Bapu v. Maruti 

3NLR135 

547 

v.- ... ...I 

3.NLR.138 ..J 

548 

Barkat Ali v. Jhandu 

81 P W R 1907 = 127 P R 1907 ... i 

378 J 

Barsati v. Chamru Kandu 

A W N (1907) 228 = 4 A L J 715 ! 


j 

— 29 A 683 ... ..J 

397 

Baru Mai v. Munir Khan 

77 P R 1907 = 50 P W R 1907 . . . j 

789 

Basaratulla Mundle v. Kasirunnessa Bibi ...| 
Basroovittal Bhandari v. Ramachandra j 

11CW N 190 

83 

Kamthi ... ...j 

Bata Krishna Goswami v. Gopal Krishna 

17 M L J 391 --2 M L T 197 ...: 

230 

Goswami 

5 CL J 417 ..J 

482 

Bawa Mehr Singh v. Chela Ram ... 

127 P R ‘06 = 10$’ W R’07 - 58 


P L R ‘07 ...f 

333 

Bawa Nanak Singh v. Alisher 

32PWR1907 J ..J 

576 

Bebari Lai v Chunni Lai 

AWN (1907) 117 = 4 A LJ 455 i 



- 29 A 457 ...1 

290 . 

Behari Lai v. Sheo Lai ... 

3NLR114 ...: 

406 

Behaci Lall v. Ram Chand ... ... I 

149 PR 1907 ..J 

209 

Behary Lai Sur v. Nanda Lai Goswami 

11 C WN 430 

57 

Bela Singh v. Arnar Singh 

25 P L R 1907 = 2 P W R 1907a ... 

380 

•Beni Madho v. Sheo Narain 

AWN (1907) 164 = 4 A L J 405 ... 

612 

— — Madhub Das v. Jotindra Mohun Tagore 
Pande v. Raja Kausal Kishore Prasad 

11 CWN 765 = 5 CL J 580 

! 

205 

Mai Bahadur 

4 A L J 53= A W N (1907), 6^29 



A 160 

130 

Bo ti Jeo v. Sham Behari Lai ... 

29 A 574 = A W N (1907), 170= 4 j 


• 

A L J 480 ' ... i 

•222 

Bhabataj'ini Dasi v. Ekabbar Mali hi 

5CLJ 235 = 2 M L T 155 (F.B.)...: 
10 O C 76 a * .. : 

! 

88 

Bhabhuti Singh v. Musammat Mula 

853 



vm 


THE CtrfcRENf INDEX, 1307 , 

* f 


Name of Case. 


« Bhaddar v. Khairuddin Huskin 

Bhag v. Buta Singh f c 
Bhagabai v. Narayan Gopal * 

Bbagabati Debya Chowdhurani v. Basanta 
Kumari Debi 

Bhagat Bam v. Ganda Singh 

U — v . paras Ram 

Bhagirath v. Nath Mai 
Bhagirathi Bai v. Anyaji Kunhi ( 

Bhag Mai v. Talia 
Bhag Singh v. Sharm Singh 
Bhagwan Das v. Har Pershad 

v,‘Ram Das 

-v. Sidhcr 


Volume and Page. 


Singh v. Kharag Singh 


Bhagwati Pillai, Perumal Pillai v. Kiranthi- 
tta Sastra Dasa Govinda Brahmanand 
Tirfchur, 

Bhagwat Kuri v. Baldeo Bai 

Bahaishankar Nanabhai v. The Municipal 
Corporation of Bombay 
Bhaja Chowdhury v. Chuni Lai Marwari 
Bhari v. Pir Bakhsh 

Bhasker Waman Banado v. Shndhar Krishna 
Kothavle 

Bhawani Koer v. Afzal Hussain ... 

v. Irshad Ali Khan 

Bheema Charyulu v. Kothakota Ramanuja 
Charyulu « 

Bhikham v. Ghasi Ram 

Bhimrao Ramrao Desaiv. Ayyappa Yellappa .. 

Bhoja Sellappa Roddy v. Virthachella Roddy 

Bhola Nath v. Ghasi Ram 
Bholanath Khettry v. Kartick Kissen Das 
Khettry 

Bhola Nath Lahiri v. Chunder Madhub Ghose 
Bhugwan Das Marwari v. Parmeshwari 
Prasad Singh 

Bhupati Boy Chowdhuri v. The Secretary of 
State 

Bhut Nath Das v. Girish Chandra Banerjee . . . 
Bhuvanagiri Subbarayudu v. Maradugula 
Venkatarafcgam * ... 

Bichha Lai v. Guma Ni 
Biohitrananda Boy v. Bohar Lai Pandit 
Bidhata Boy v. Ram Charitra Roy 
Bihari v. Sheobalak 

Bijoy Gopal Mukerji v, Srimati Krishna 
Mahishi Debi 


Binda Prasad v. Bajondra Prasad 
Bindeshuri Singh v. Pandit Balraj Sahai 
Bindo v. Sham Lall 

Birj Bhukhan Sheoraj v. Narain ... 
Bishambar Das v. Udho Bain 
Bishambhar Nath v. Fateh Lai «... 


29 A 133 = 3 ALJ 760=A WN 
(1906), 805 
19 P L R 1907 
31 B 582=9 Bom LB 950 

5CLJ69 = 11C WN110 
89 P R 1907 
84 P R 1907 
105 PR 1907 
3 N L R 159 

44 P W It 1907 = 6 P L R 1907 . 
60 P W R 1907 

111 P R 1906 = 92 PLR 1907 . 

117 P R 1907 
136 PR 1907 # 

4ALJ 756 = A WN (1907), 280 . 


22 T L R 8 

29 A 145 = 3 A L J 857 —AW N 
(1906), 809 

9 Bom L R 417 = 31 B 604 
5 0 L J 95 = 11 0 W N 284 
107 P R 1906 = 76 PLR 1907 

9 Rom L R 898 

34 C 381 = 5 0 L J 425 
50 LJ 425 = 84 0 381 

17MJ*J49fl c ' 

10 O C 243 4 

31 B 33 = 8 Bom L R 858 
1 MLT 323 = 16 ML J 569 = 

30 INI 35 

29 A 373 -A W N (1907) 86 

34 C 372- 11 C W N 462 
60 b J 212 

5 C L J 287 

5 C L J 662 

11 C W N 311 

17 M L J 200 
93 P R 1907 
5 0 L J 89 

60 LJ 651 = 12 CWN 37 
29 A 601 a* A W N (1907) 189 = 
4 A L J 545 

9 Bom LR 602 = 11 CWN 
424 = 5 CLJ 834 = 2 MLT 
133 = 17 ML J 154=4 ALJ 
329 = 34 C 329 (P.C.) 

10 00 285 
10 O 0 49 

29 A 210 = A W N (1907), 24 = 
4 A L J 22 
10 0 0159(8) 

25 P R 1907 • 

29 A 176 = 4 A L J 94* = A W 
N (1907), 13 


Column of 
Digest < 


408 

188 

331 

83 

288 

289 

748 

107 

678 

389 

Sup. xi 
147 
150 
723 


416 

749 

102 

650 

758 

247 

61 

61 

776 

136 

564 

336 

484 

460 

70 

654 

540 

701 

278 

666 

59 

359 

768 


591 

693 

718 

87 

499 

260 


474 


Wrongly printed as A W N (1907), 1 = 4^ L J 95 = 29 A 176, in the body of the hook. 





Name of Case. 


Volume and Page. 


Column of 
Digest 


Bishambhar Nath v. Sheo Narain.., 

Bishendut Tewari v. Nandan Pershad Dubay.., 
Biahesttar Dayal v. Harbans Sahay 

- — — Froaad v. Lala Sarnam Singh 

Bithal Dae v. Munshi Ilitisham Ali 
. Bi Ya v. On Gaing 

Bodda Goddappa v. The Maharaja of Viziana- 
garam* 

Bogar v. # Karam Singh 

Boja Sellappa Reddy v. Vridhachala Reddy ... 

Braja Lai Mitra v. Upendra Krishna Mitra ... 
Brij Cooraaree v, Alma Chand 
Brojanath Bose v. Durga Prosad Singh 
Brojo Nath Bose v. Raja Sri Sri Durga Per- 
~ad Singh 

Brojo Nath Sal^ v. Gaya Sundari Dassya 

Budha v. Atmaram 

Budhilal Monjl y. Morarji Premji ... 

Budh Singh v. parbati 

Bura Mai v. Narain Das 
Buta Singh v. Bhag 

v. Ram Singh ... 

v. Tara Singh 

Chairman of the Municipal Commissioners of 
South Barrack pore v. Amutya Nath Chat- 
ter jee 

Chairman of the Municipal Council, Nellore, 
The v. Dwarapally Kottamma .. 

Chaitan Singh v. Sadhari Monim 
Chand v. Devi Di tta 

Chandra Kumar Nath v. Kamini Kumar 
Ghose ... . , , 

Chandra Sekhar Sarkar v. Peary Mohun 
Mnkerjee 

Chandreswar Persad Narain Singh v. 

Dharamjit Narain Singh 
Chandrika Singh y. Rash BeMri Singh 


Chapsey Oooverji v. Jethabhai Nursey 

— - — V. Jethabhai Nursey and 

others 

’Chatring Moolchand v. Lient R*H. Whitchurch 
Chattray v. Nawala 

Chaudhri Ganga Singh v. Lachmi Narain, ... 
Chenchuramayya v. Narasimhayya 
Chengiah v. Pichayya 

Cheruvath Farkum Thalangal Bapu v. Nerath 
• Parkum Thalangan Kanaran 

Chhagan Guman y. Lakshman Dagdu 
Chhajju Gir v. Diwan 


Chhannu Lai v. Asharfi Lai 


29 A 166-= A WN (1907), 9 

12 OWN 25 •' . 

6 C L 3 659 -3 M X T 38 

6CLJ1S4 

10 0 0 305 

3 L B R 248 

30 M 155 = 17 ML J64 = 2 ML 

T 26 * 

13PWR 1907 = 141 P R 1906 = 

96 P L R 1907 

SOM 35 = 16MLJ 569 = 1 M LT 
328 

GCLJ214 * ... 

11 OWN 663 

34 C 758 = 5 C L J 583 
5CLJ 588 = 84 0 753 = 12 C W 
N 193 

6CLJ141 .. 

8 N L R 111. 

9 Bom LR 553 = 31 B 413 

4 A L J 556=A WN (19071 231 
= 29 A 652 

102 P R 1907 --78 P W R 1907 ... 

19 P L R 1907 

* 86 P R 1907 

122 P R 1907 = 87 P W R 1907 ... 


12 0 W N 50 = 34 C 1080 >¥ 77 

30 M 428= 17 M L J 306 * ... 120 

5 C L J 62 ... 158 

14 P W R 1907 .. 163 

11 OWN 742 ... 267 

5 0 L J 289 ... 605 

50LJ893=11 0 WN 504 ...271 

5 0 L J 611 ... 805 

5CLJ611 ... 208 

5 0 L J 611 ... 316 

5 C L J611 .. 765 

9 Bom L R 569 ., 189 

* » 

9BomLR 514 ... 849 

9 Bom L R 1296 * ... 327 

29 A 20 = 3 A L J 639= A W N 

(1906), 257 ... 649 

10 O C 145 (B) ... 204 

17 M L J 485 ... 228 

17 ML J 177 * ... 687 

30 M 80=16 M L J 548=10 * 

M L T 896 ... 611 

9BomLR 728 = 31B 462 • ... 838 

29 A 109 = 3 A L 3 717 = A W N 
(1906), 289 .. 468 

AWN (1907), 230=4 A L J 585 
=29 A 649 .. 21 


' Wrongly printed as ‘36 P.R. 1907 


THE CURRENT INDEX, 1007* 

I 



Name ol Case. 


- 4 - 


JL 


Volume and Page. 


Coluntm of 
Digest. 


Chhitar Mai v. Jagan Nath Prasad 

c 

Chidambaram Chettiar vf Samzy Ijer 

Chetty v. Pitchappan Chelty 

Chiddu v. Kunwar Sen 

Ghingaohan, Vittil Sankaram Nayar v. Chin 
gachanWtttil Gopala Menon 
Chinna Andalammal v. Venkatacharlu 
Chinnamalachi Sattamuthu v. Saminatha 
Malavarayan 

Chiunappa Rowthon v. Robert Fisher 

Chiragh Din v. Nisam Din 
Chiranji Mai v. Nathia 
Chitrappu Kadha Rukminamma v. Chitrapu 
# Narasimha Row 
Chothia M B Inre 

Chowdhury Shamanund Das v. Rajuarain Das 
Chunilal Jethabhai v. Dahyabhai Amulakh 

* Chunni Lai v. Madan Mohan Lai 
Chunilal Maneklal Gandhi v. Kirpa Shankar 
Bhagvanji Vyas 

Chunni Lai v. The Nizam’s Guaranteed 


29 A 213*= A W N (1907), 25= I 
4ALJ24 

30 M 6 = 16 M L J 427 — 1 M L T 351 
2 M L T 326 = 30 M 243 

1 29 A 49= 3 A LJ 654 = A W N 
j (1906) 280 

I 

1 1MLT 412 = 30 M 18 ...I 

17 M L J 257 ...I 

2 M L T 328= 30 M 367 ...i 

30 M 495 = 17 ML J 411 = 3 M L , 
T 22 

| 66 PR 1907 • 

| 4 A L J 473= AWN (1907), 195 ... 

1 17MLJ 186=‘2MLT340 
9 Bom ],R 38 = 5 CrLJ 265 
11 OWN 186=4 OBJ 568 
. 2 MLT 410-9 Bom L R 1138 •! 
iP.B.) 

AWN (1907) 55 ...j 

31 B 37 --8 Bom L R 838 ... 1 


State Railway Company, Ld. ...| 

t 

Collector of Salem, The v. Pear Batcha Sahib... 

Commercial Bank of ludia, Ld. v. Muthia ...j 
Corporation of Calcutta, The v. Imdul Huq ... 
Crawford and Co* In re ... ...| 

Dadu v. Kadu ... ..., 

Dahi^ai v. Soonderji Damji 
Dalip Singh v. Ishar Singh 
Dambar Singh v. J awitri Kunwar 
• 

Dammar Singh v. Pirbhu Singh ..J 

Damodar Laxman Lele v. Kashinath Waman j 
Lele ... . ! 

Das v . Sheorain Das ... I 


Nandram v. Panalal Madiram 
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INDIAN CASES, 1907. 

FINAL PART, 

SECTION II (CIVIL CASES). 


Abandonment. 

(1) Failure to cultivate uneulturablo land 
is not — See Limitation Act, No. 112, 53 P.R. 
1907 - 39 P.L.R. 1907. 

(2) — of claim against defendant — 5Son-re- 
moval of defendant’s name from snifc»-Defend- 
ant whether party to suit --See Civ. Pro. 
Code, No. 115, 17 M.L.J. 416. 

(3) Deed of, executed in reliance upon the 
generosity of party benefited — No considera- 
tion — See Makomedan Law (Succession), 
No. 4, 4 A.L.J. 792. 

Abatement. 

(1) Suit by joint owners to set aside revenue 
sale — Death of some of plaintiffs, respondents, 
during pendency of appeal — Necessary party — 
Substitution, delay in — See Civ. Pro. Code, 
No. 208, 11 C.W.N. 504 = 5 C.L.J. 393. 

(2) — of suit— Principal and agent — Suit by 
agent for undisclosed principal — Death of agent 
— Principal not entitled to continue suit, when 

, the representatives of the deceased agent are 
qpt brought on record — See Civ. Pro. Code, 
No. 203, 17 M.L.J. 110. 

(3) 1— of appeal by tenant when co-sharer land- 
lord not substituted— See Limitation Act (XV 
of 1877), No. 121, 11 C.W.N. 1100. 

(4) — of suit — Suit for redemption— Plaintiff 
suing as %ole heir — Death of plaintiff — See 
Mortgage (Redemption), No. 20, 4 A.L.J. 
783, 


Abatement . — [ C included ) . 

(5) — of appeal — Death of pro forma defend- 
ant, whether abates the appeals of other 
defendants who could have maintained their 
appeals independently — See Act JI of 1901 
(Agra Tenancy), No. 4 (u), 4 A.L.J. 809. 
Abwab. 

(1) Company's Batta — Abwab. 

A claim for Company’s Batta is not neces- 
sarily a claim for an abwab. If the rent was 
fixed in sicca rupees and batta is claimed so as 
to make the demand equivalent in current coin, 
the demand is not illegal. Ram Saran Sing y. 
Gyan Sing, C C.L.J. 637. 

Pktheram, c.j., and Ghose, j. 

(2) Company' s* Batta — Abwab. * * 

A claim for Company’s Batta which repre- 
sents the conversion of sicca into Company’s 
rupees is not an abwab, but properly forms a 
part of the rent. 

If it is proved that the Company’s Batta has 
been paid without dispute for many years, and 
its legality is questioned by the tenant, the onus 
is nob upon the landlord to prove that the rent 
was originally fixed in sicca rupees. Ram 
Khelwan Singh y. Kumar Ral, 6 C.L.J. 667. 

Macpherson, j. 

Accounts. 

(1) Limitation Act , Sch. II , Arts. 57 and 85 
— Account-current — Account , open , mutual, 
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Accounts,— (Continusd). 

An open account is one, which is continuous 
or current, uninterrupted or unclosed by set- 
tlement or otherwise, consisting of a scries of 
transactions. , 

An account-current is an open or running 
account between two or wore parties, or, an 
account, which contains items between the 
parties, from which the balance due to one of 
them is, or, can he ascertained. 

Mutual accounts are such as consist of reci- 
procity of dealings between the parties, and do 
not embrace those having items on one side 
Only, though made up of debits and credits ( a). 

An account, under which one party has 
merely received and paid monies on account of 
the other, is not a mutual account properly so- 
called. Each party must receive and pay on 
account of the other (b). 

A shifting balance, sometimes in favour of 
one side, sometimes in favour of the other, is a 
test of mutuality but its absence is not conclu- 
sive proof against mutuality (c). 

The mere circumstance that, on one solitary 
occasion, there was a sum to the credit of the 
defendants in the books of the plaintiffs, does 
not make the account, between the parties, a 
mutual account in which there have been reci- 
procal demands between the parties (d). Ram 
Ferehady. Harbans Singh, 6 C.L.J. 158. 

Mookerjke and IIolmwood, jj. 

References : — (ft) 6 M.II.C.R, 112 and 17 M. 
293-4 M.L.J. 140, 11, (b) 18 Boav. 575 (579) ; 
52 E .11. 225 ; 28 L.J. Ch. 657 ; 18 Jur. 763 ; 
2 Phillips 758 ; 3 Drewry 1«3 (192) ; 61 E.K. 
873 (876) ; 2 Y. andC.C.C. 620 ; 9 Hare 471 : 68 
E. R. 596 ; 79N.Y. 1135 ; Am. Rep. 496, R. (c) 2 
Iud. Jur. N. @. 241 ; 3 A. 523 ; t 5 C. 759 = 6 C.LR. 
112 ; C B. 184, 11. ( d ) 5 C. 759= C C.L.B. 112, F. 

(2) Practice — Court— Decree — No sp ccific 

direction as to accounts— Decree contempla- 
ting accounts— Direction can be given at a, 
subsequent stage. 

"..Whore there is no existing direction as to 
accounts in a decree, but the decree docs con- 
template an account (which direction ought to 
have been incorporated in the decree when pas- 
sed), it is competent to the Court at any stage 
of the proceedings to direct necessary inquiries 
or accouii to be made or taken . £ir Jehangir 
Cowsaji Jehangir y. The Hope Mills, Limited, 
9 Horn. I.R. 1380. 

IHvar, j, ' 


Accounts.— (Concluded). 

(2-a) Right of mortgagor in a redemption 
suit to take accounts— See Mortgage (Redem- 
tion), No, 1, 5 C.L.J. 192. 

(3) Adjustment of partnership accounts— 
Error — Re-opening— Surcharge and falsifica- 
tion— See Partners, No. 2, 11 C.W.N. 776. 

(4) Suit to falsify settled accounts— Speci- 
fic averments needed— Procedure in suits for 
— See Pleader and Client, No. 1, 12 C.W.N. 
28. 

Acknowledgment. 

(1) What amounts to — Sec Limitation Acts 
No. 29, 9 Bom. L.K. 715. 

(2) What amounts to sufficient, of liability 
by judgment-debtor— See Limitation Act, 
No. 33, 6 C.L.J. 141. 

Acquiescence. 

(1) Reference by pleader to arbitration not 
expressly authorised — Knowledge of party of 
the reference— His right to call in question the 
arbitration— See Civ. Pro. Code, No. 243, 
4A.L.J. 342. 

Acts. 

1. — Imperial Acts. 

2. — Bengal Acts. 

3. — JImbay Acts. 

4. — Central Provinces Acts. 

5. — Lower Burma Acts. 

6. — Madras Acts. 

7. -- North-West Provinces Acts. 

8. — Oudh Acts. 

9. — Punjab Acts. 

1.— Imperial Acts . 

Act XXIII of 1839 (Interest). 

Debtor wrongfully withholding payment 
after demand of payment by creditor— Interest 
— See Hindu Law (Debts), No. 2, 9 Bom.L.R. 
439. 

Act XIX of 1841 (Prctecticn cf property in 
cases of succession). 

Hindu family governed by the Mitaksbara 
Law — Applicability of — Jurisdiction — Sdb 
Hindu Law (Joint family), No. 1, 84 C, Jg9. 

Act XXI of 1H50( Freedom of Religion). 

(1) Object and meaning of— See Act X of 
1865 (Succession), No. 1, 52 P.W.R. 1907, 

(2) Effect cf change of religion betee the Act. 
See Hindu Law (Conversion), No, 1, 4A.L.J. 
865. 
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/. — Imperial Acts . —(Continued). 

ActKXI of 1880 (Freedom of Religion).— 

U Concluded ). 

(3) Mahomodan convert’s right to contest 
alienation by his Hindu collateral— See Cus- 
toms (Punjab), No. G5, 77 P.W.B. 1907. 

Act XXYI1I of 1833 (Usury Laws Repeal 
Act). * 

(1) Kate of interest— Hundis silent as to in- 
terest— See Act XXVI of 1881 (Negotiable 
Instruments), No. 3, 11 C.W.N. 106 (P.C.). 
Act XY of 1836 (Widow Kc-marriagc). 

(./) S. X— Hindu Law— Widow re-marriage 
— Forfeiture of interest in the estate of 
first husband — Transferees from a person 
not entitled to transfer — flight of. 

A Hindu widow, belonging to Kasodlian 
caste, in which there is no obstacle, by law or 
custom, against th» re-marriage of widows, does 
not, by marrying again, forfeit her interest in 
the property left by her first husband (a). 

Where a person died leaving a mother and 
a widow who re-married, and the widow trans- 
ferred her interest in her first husband’s pro- 
perty to the plaintiff, and the mother sold the 
same property on the same day to some of the 
defendants who, in order to pay up the debt 
contracted by the deceased, mortj||ed the 
property to other defendants, held , that the 
widow did not forfeit her right on account of 
re-marriage. Held, further, that the plaintiff 
was not bound by the arrangement entered in- 
to by the defendants, although the money was 
borrowed to pay up the debts of the deceased, 
and that the plaintiff was entitled to recover 
possession of property from the defendants. If 
the defendants havo any just claim as against 
him, in respect of debts which they had paid off, 
it is open to them to institute a suit for that 
purpose. Khuddo Y. Durga Prasad, 8 A.L.J. 
729 = A.W.N. (1906), 299 = 29 A. 122. 

Stanley, c.j., and Rustomjee, j. 

References (a) 11 A. 380. A.W.N. (1889), 78 
and 20 A. 476, F. 

• (2) — sanctions and validates widow marriagos 

—Custom recorded in the rewaj-i-am — See 
Customs (Punjab), No. 46, 15 P.L.R. 1907. 

Act XX of 1868 (Religious Endowments). 

(1) Ss. 8, 7, 14 and 18— Permission to sue— 
Suit for the removal of Daroga— Removal of 
hereditary trustees— Order on trustee to furnish 
security and to render accounts— See Religi- 
ous Endowments, No. 3, 34 C. 587. 


/, — Imperial Acts*— (Continued). 

Act XX of 1863 (Religious Endowments). — 

(Concluded). • 

(l-a) S. 7 — See No. 1, supra. * 

*1-6) S. 14 — See No. 1, supra. 

(2) Ss. 14 and IS — Suit for declaration that 
plaintiff is to be appointed manager in prefer - 
once to defendants notmaintainable — Misfea- 
sance or breach of trust not alleged — Appli- 
cation for leave to institute suit. 

A suit for a declaration that the plaintiff is a 
more eligible person than the defendants to be 
appointed manager of a shrine, in which no 
misfeasance or breach of trust or neglect of 
duty is alleged against the trustees appointed 
under the Religious Endowments Act, is not 
maintainable under S. 14 of that Act. 

Held , also, that a preliminary application to 
the District Judge for leave to institute the suit 
was necessary under S. 18 of the Act. Tajammul 
Husain y. Fazal Rasul, 4 A.L.J. 774 = A.W.N. 
(1907), 287. 

Stanley, c.j., and Buiinhtt, j. 

(2 -a) S. 21— See Nos. land 2, supra. 

(3) S. 1H — Leave to bring suit for accounts — 
Grant of leave — Order, if a decree— Civ. 
Pro. Code (Act XIV of mil), S. X— Appeal. 

Act XX of 1863 (Religious Endowments Act) 
makes no provision for appeal, and an order 
granting leave to bring a suit, for the purpose 
of having the accounts of a certain religious en- 
dowment, not being a “decree” within the 
meaning of S. 2 of the Code of Civil Procedure, 
no appeal lies against such an order (a). Mcz&ffer 
AH y. Mirza Hedayct Hossain, 5 C.L.J. 041* 
34 C. 584. 

Maclean, c.j., and Fletcher, j. 

• 

Reference : — (a) 18 C. 382, referred to. 

Act III of 1865 (Carriers). 

Ss. 3, 8 and 9 — Through-booking of goods by 
steamer and rail — Liability for loss of goods — 
See Carriers, No. 3, 11 C.W.N. 1076. 

(2) S. 8— See No. 1, supra. 

(3) S. 0— See No. 1, supra. 

Act X of 1865 (Succestion). 

(1) Inheritance — Succession of daughter among 
native Hindu converts to Christianity — 
Hindu Law — Custom — Object and mean- 
ing of Act XXI of 1850 — Punjab Lairs Je t, 
IV of 18/X, 9 Ss. 5 and 6 — The Indian Parti- 
tion Act IV of 1805— What is partition — 
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A — Imperial Acts* — {Continued ) , 


hot X of 1863 (Stxoeosoion).— (Oon/tut^) . 

Partition of business not allowed on equitable 
grounds —In partition of immoveable pro- 
perty when only money decree allowable — 
Civil Procedure Code (Act XIV of 1882), 
S. 561 — When no right of cross appeal. 

F, a Bengali Hindu convert to Christianity, 
died in 1888, leaving G, H, and E, his three 
sons, M daughter, and P a son of his predeceas- 
ed daughter C. In 1889, E also died. The estate 
of F consisted of two houses and a business 
styled George Alfred and Co. which included a 
Medical shop, a Press, and a Soda Water Fac- 
tory. M was maintained and educated by her 
brothers with whom she lived until her marriage 
in 1897. In 1899, M attained majority, and in 
1902 she claimed J share of F’s estate, under 
Indian Succession Act X of 1865. Her claim 
was resisted solely by G whose principal pleas 
were : — 

(a) The business belonged to him exclusively. 

(b) The Indian Succession Act was not appli- 
cable. 

(c) By family custom M was not entitled to 
any share. 

Held, that (a) all Christians are bound by 
the provisions of Act X of 1865 in matters rela- 
ting to succession, whether Intestate or Tes- 
tamentary ; but also, as pointed in I.L.R., 
XXXI Bombay, P. 25, this Act does not affect 
the rights of co-parcenership as between those 
to whom it applies ; 

(6) A native convert to Christianity, living 
in this Province, is not debarred from either 
proving that ho has adhered to his old person- 
al Law as regards Inheritance, &c., notwith- 
standing that he has denounced his original 
religion, c or from establishing any family 
custom, applicable toe the parties, such as, that 
daughters are excluded from succession by sons, 
&c., as provided for in S. 5 (a,) of Act IV of 
1872; and 

(c) The plain object of Act XXI of 1850 is, 
not to confer on any party the benefit of the 
provisions of Hindu or Mahomedan Laws, but, 
to prevent them from depriving any party or 
parties of any property, which, but for the 
operation of such laws, they would be entitled 
to receive (a). 

Held also, that, (<?) although the business is 
the family property, yet, its division is inexpe- 
dient and inequitable, on the ground, that it 
had been carried on by the sole exertions of G, 
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who had specially qualified himself for the 
same, and M is to get jth price of the whole 
existing stock ; 

(5) Thoro is absolutely no law or authority 
now in force independently of the provisions of 
Act IV oi 1893 to justify a money decree in a 
suit for partition of immoveable property, and 
M is entitled to get J of that property by parti- 
tion ; (b) 

( c ) Where in a partition case of moveable 
and immoveable property, a mere money 
decree is given only in favour of plaintiff in 
lieu of his share, it is not a decree for partition 
in favour of all the parties concerned as laid 
down in 23 P.B. 1905 (c). 

Held , further, that a party accepting the 
decree of the 1st Court by reason of not appeal- 
ing, or filing cross-objection, as provided in 
S.561, C.P.C., against it is incompeten t to take 
cross-objection against the said decree in 
further ^appeal. Found , in this case, not 
proved, that F continued to attach himself to 
Hindu society, or to observe Hindu usages, 
after liis conversion. Mrs. Edith Susan Muker- 
jee Yc Mrs. George Alfered and otherB, 
52 P.Wft. 1907. 

Rattigan and Lai. Chand, jj. 

References:— (a) 9 M I. A. 195, F. 63 P.R. 
1895; 102 P.B. 1904 ; Civil Appeal No. 1413 
((Jnreported) ; 11 A. 100 ; 4 A. 343 ; 19 B. 783, 
11 & 1). (b) 10 C. 675, Distd. (c) 23 P.R. 1905. 

(2) 8s. 25 and 46— Difference between co - 

parcenership and inheritance. 

The Act deals with the devolution of right 
on intestacy ; it does not purport to enlarge the 
category of heritable property. 

The Act docs not affect rights of co-pareenor- 
skip as between those to whom it applies fri). 

The difference between co-parcenership and 
inheritance is radical. In the case of inheri- 
tance, property devolves on death; it survives 
in the case of co-parcenership ; on inheritance,, 
new rights are acquired ; on survivorship, the 
enjoyment of existing rights is increased by the 
removal of one from the body of co-sharers. 
Francis Ghoe&l y. Gabri Ghosal, 8 Bom. L.B. 
770 = 31 B. 25. 

Jenkins, c.j., and J^ eaman, j. 

Refeieitces : — (a) 10 M. 69, Zh'si. ; 9 M.LA. 
195, 14 W. R. 33 tP.C*), 12 C. 706 (722), 23 B. 
80, R. V 
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t,— Imperial Acta.— (Continued), 

Act*X of 1883 (Bmces&lon).T-(Concluded ) . 

(2-a) S. 46— See No. 2, supra, 

(3) S. 48, ills, <7 and ft— Execution of will 
under pressure — Free agency— Importunity — 
See Will, No. 1, 11 C.W.N. 824. 

(4) S. 50— *Due execution and attestation of 
will — Acknowledgment of execution — What 
amounts to attestation— See Probate, No. 1, 

6 C.L.J. 453. 

(5) Ss. 50 and 57 — Revocation of will — 
English Law — Soe Hindu Law (Wills), No. 5, ! 
17 M.L.J. 209. 

(5-a) S. 57— See No. 5, supra. 

(G) S. 78 — Will — Power of appointment — j 
Appointment by general bequest — Power : 
created after will. j 

A general power of appointment may be 
exercised by a wilPexecuted previously to the | 
creation of the power, and that too by mere \ 
residuary gift. Dinsha Sorabji Mody y. j 
Dinsha Sorabji Mody, 9 Bom. LA 488 = 31 ■ 
B. 472. “■ 

Davar, j. * 

(7) S. Ill — Construction of will — Bequest to . 
daughter — Absolute estate. , 

Where in a Will a legacy was given in the 
following words : — “ On my death, my daughter 
Surjamoni, who has got sous, and A^ko is a 

resident of shall possess as owner, and pos- j 

sessor of all the rights of gift, sale, etc., in j 
respect of all my property moveable and im- j 
moveable, and on the death of my aforesaid 
daughter, the sons born of her womb will j 
equally own all my property.” 

Held, upon a construction of the Will, that it 
was the intention of the testator to give to j 
Surjamoni an absolate estate. Gobinda Chunder j 
Gupta y. Benode Chunder Dutfc, 12 C.W.N. 44. i 
Ghose, c.j., and Casfersz, j. j 

Act YII of 1870- 

See Court Fees Act. f 

Act XXI of 1870 (Hindu Wills). 

•S. 3, scopo of, read with S- 57, Succession j 
Act— Soe Hindu Law (Wills), No. 5, 17 M.L. j 
J. 269. i 

i 

Act XXIII of 1870 (Coinage). 

See Tender, No. C .L.J. 270. 

Aet XXHf of 1871 (Pension.). 

(1) Jaghir income , liability of, to attachment ; 
in execution— Civ. Pro. Code, S. 206— j 


I.— Imperial Acts.— (Continued). 

Act XXIII of 1871 (Pensions),— (Continued). 

Interpretation of decree — Right of judg- 
ment-debtor to plead illegality of attachment 

* of certain property when no objection was 
taken on previous occasions to attachmen t 
for the same property . 

An award of arbitrators directed the payment 
by the defendant, of a certain sum of money, 
to the plaintiff and charge the same on a Jaghir 
income of the defendant. Judgment was given 
in terms of the award, but the decree, which 
followed, was silent as to the amount being 
charged on the Jaghir income. In execution, 
the Jaghir income was attached on some occa- 
sions and portions of the decree-amount were 
realised. On a subsequent attachment, the 
judgment-debtor pleaded the illegality of the 
attachment, on the ground (1) that the decree 
did not charge the decree-amount oil the Jaghir 
income and (2) that the Jaghir income, being 
a pension within the meaning of the Pensions 
Act, 1871, was exempt from attachment. Held , 
(1) that, although the award and the judg- 
ment did charge the amount on the Jaghir in- 
come, the decree did not do so, the same not 
having embodied the terms of the award and 
the judgment. Such decree could^uot, merely 
because it purported to follow the judgment 
and the award, be interpreted as charging the 
amount on the Jaghir income. The Court 
executing the decree, ought totgive effect to it 
as it stands ; and ought not to read into it 
provisions to be found in the award or in the 
judgment, unless and until an amendment of 
the decree is obtained under S. 206, C. P. 
Code ; and (2) that the Jaghir income, being 
a pension within the meaning of the Persions 
Act, was exempt from attachment. The mere 
fact that, on previpus occasions, thp judgment- 
debtor omitted to object to the attachment, 
could not debar him from objecting to the le- 
gality of the present attachment. Muhammad 
Qamar-ud-Din Khan y. Lachmi Nath, 95 P. 
R. 1906 = 83 P.L.R. 1907. 

Robertson and Chittv, jj. 

References.— 35 P.R. (1900), D ; (b) 31 C. 822, 
D. rf 

(2.) Ss. 8, 11 and 12— Assignment of grant 
made as compensation for abolition of office 
hreditary in grantee's family , Validity 
of — Meaning of “ Pension." 

The pensions referred to in S. 11 are period- 
ical allowances, granted by Government on 
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Act XXIII ot 1871(Pcn*ioni).— [Continued). 

political considerations or on aocount of past 
services or protect infirmities, or as compassion- 
ate allowance, as distinguished from payments 
by Government 4 4 in respect of any right, privi- 
lege, perquisite or office”# which fall within the 
definition of “ grant of money or land revenue ” 
in $. 8 (a)„ Therefore, a grant, which is stated 
in the inatn register to have been made by way 
of compensation for loss sustained on the aboli- 
tion of an office hereditary in the grantee’s 
family, is clearly a grant falling within S. 3 
and not within Ss. 11 and 12, and is assignable. 
Subraya Mudali y. YclayudaChetty, 2 M.L.T. 
83 = 30 M. 153. 

Benson and Wallis, jj. 

References: — («) 4 B. 432, 5 M. 272, 26 A. 
017, 8 C.W.N. G65, Appr. and F. 

(3) S. 4 — Claim for maintenance by a female 
member— Government pension . 

Where under a karar , the defendant, the 
person responsible to maintain the plaintiff, a J 
Hindu woman, agreed to payBs. 100 per men- 
sem until her death, the consideration being 
that the plaintiff gave up various claims, which 
she had in 'regard to the family jvroperty and 
also her claim to a portion of the pension grant- 
ed by Government, a suit by the plaintiff for 
the recovery of such mainteuance is not one 
“ relating to ahy pension” granted by Govern- 
ment within the meaning of S. 4 of the Act, as 
there was nothing in the karar to show that 
the maintenance is to be paid out of the pen- 
sion allowance or was to depend upon it. 
Ramachandra Row v. Lakshmi Narasamma 
Row, 17 M.L.J. 139 = 2 M.L.T. 188 = 30 M. 
266 . 

; « * ' «■ 

Benson and Miller, jj. 

(i 

References 1 B. 75, 4 M, 341 and 18 M. 
187, D. 

(4) S. 4 — Certificate from Collector — Suit 
based on agreement to receive maintenance 
out of cash allowance — Suit relating to a 
pension or grant of money. ^ 

Under an agreement between the plaintiff 
and the defendants, the former was entitled to 
an annual payment of Bs. 52 for her main- 
tenance, dut of a cash .allowance, which was 
received by the defendants from Government. 
She brought this suit jbo enforce her ri|ht 
under the agreement I hut did not produce the 
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Act XXIII of 1871 (Ponsions).— 

certificate from the Collector required by S. 4 
of the Pensions Act. 

Meld, that the certificate was necessary. 
The words of the section are wide enough to 
include any suit to enforce such a claim ; and 
provided it relates to a pension or grant of 
money or of land revenue, it is immaterial 
whether the claim is based on an agreement 
between the parties, or arises out of any other 
legal right or liability, and whether it is a 
claim for a sharo by way of partition or main- 
tenance or otherwise. Damodar Yam an bo wa 
y. Saty abhamabai, 9 Bom. L.B. 889 = 31 B. 
512. 

Chanda varkar and Heaton, jj. 

(4-a) S. 4— Scope of the section— Personal' 
grants — Endowment for religions and 

charitable purposes— Suit to set aside 
Goveniment order imposing full assessment 
on mwAs granted for charitable purposes 
— Jurisdiction of Civil Courts, 

Endowments for religious or pious purposes 
do not fall within the purview of S. 4 of the 
Act ; the section applies only to porsonal 
grants (a). 

The Civil Courts have, therefore, jurisdiction 
to entertain a suit to set aside a Government 
order imposing tho full assessement on certain 
lands in the plaintiff’s possession, granted to 
his ancestors as an endowment for the chari- 
table purpose of feeding brahmins. Yenk&tes- 
wara Aiyer Y. The Secretary of State for India 
in Council, 17 M.L.J. 549. 

Benson and Sankaran Nair, jj. 

References:— {a) 2 M. 294, 5 M. 802, 6 M. 
361, 11 M. 283, F ; 22 B. 496, Diss ; 8 1.A. 77 
(P.C.), B. 

(5) S. 11— See No, 2, supra . 

(6) S. 12— Sec No. 2, supra. 

Act IX of 1872, 

See Contract Act. 

Act Ylllof 1878 (Northern India Canal abd 
Drainage). 

(1) Ss. 21, 32, 24 and 35-Suit to restrain 
party who has been permitted under the Act 
to construct wgtefi 
Civil Court. , \ 

A Civil Court has ho^risdict!^ 
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Act tlll df 1373 (Horthem India Canal and 
Drainage ).— (Concluded) . 

whom permission has been granted under the 
Act of 1873 to construct a water channel 
through the land of another, from construct- 
ing that channel, provided that the procedure 
prescribed by the Act has been complied with. 
MofchamDIn y* Mansabdar, 74 P.R. 1907. 

Reid, j. 

References:— 56 P.R. 1897, 46 P.R. 1897, 
144 P.R. 1894, 71 P.R 1888, 114 P.R. 1888, 14 
C. 648, R. 

(2) S. 22— Sec No. 1, supra. 

(3) S. 24— See No. 1, supra. 

(4) S. 25— See No. 1, supra. 

Act X of 1873 (Oaths). 

(DSs.ft and 12— Agreement to abide b // the 
oath of a person — Subsequent application to 
withdraw therefrom , not allowed , 

Where, in a suit, the* parties putfpa joint 
application evidencing an agreement to abide by 
the statement on oath of a certain person , but 
one of the parties thereto, subsequently, asked 
leave to withdraw from the reference on the 
ground of the collusion of that person witt the 
other party and no collusion was proved : held, 
he could not be allowed to do so. Clihiddu 
y. Kuar Sen, 3 A.L.J. 654 = A.W.N. (1900), 280 
= 29 A. 49. 

Airman, j. 

References 4 A. 302, Appr. , and 18 A. 46 
(49), R. 

(1-a) Ss. 8 , 9 and 12 — Agreement by plaintiff to 
take oath or to have the suit dismissed — 
Failure to take oath— Procedure to be 
adopted by the Court. 

By an agreement between the parties to a 
suit, the plaintiff agreed that he should take an 
oath, and that, on his failure to do so, the suit 
should be dismissed. Reld } on the failure of the 
plaintiff to take the proposed oath, that the 
agreement could not be recorded as an adjust- 
ment of the suit, and the suit should be 
proceeded with (a ) . 

Per White, C.J. — S. 12 of the Oaths Aot 
directs the Courtto record as part of the proceed- 
ings; the nature of the oath proposed, the fact 
that the party wa9 as&d to make the oath 
and ref used, together with any reason assigned 
for the refusal* The section seems to oontem- 
plate that the Court shall give such weight, as 
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Act X of *373 (Oaths).— (Concluded). 

it may think fit to the fact that a party has qf- 
fered to make an oath , * and haB afterwards 
refused to make it, whilst it negatives the view 
that the refusal to make the oath is, in itself * 
a ground for dismissing* the suit or giving the 
plaintiff a decree, as the case may be. 

Per Miller , J.—It may be doubted whether S. 
12 of the Act was intended to apply to a case, in 
which the parties have arrived at an agreement 
that one of them shall take an oath ; but whether 
that be so or not, it is not right to compel a man 
against his will to take an oath, by which he 
is to allege the existence of particular facts. 
Majany. Pathukutti, 17 M.L.J. 545. 

White, c.j., and Miller, j. 

References :—(a) 2 M. 356. F ; 17 M.L.J. 99, 

D. 

(2) S. 9— Agreement to be bound by an oath — 
Power to retract— Effect of preventing the 
oath being taken. 

, A person, who under S. Oof the Oaths Act, 
agrees to be bound by an oath, cannot retract 
(a). The agreement to be bound by mi oath is, 
in effect, an agreement to treat the evidence 
given under the oath as the evidence in the 
case, and to dispense with other evidence. If 
the party, who has agreed lo be bound, pre- 
vents the oath being taken, the other party is 
entitled to a decree, at any rate where it is the 
plaintiff, who agrees to be bound and the result 
of his refusal to allow the oath to be taken in 
the form agreed upon is that there is no evi- 
dence in support of his case. Umaj animal y. 
Muthiah Nadar, 17 M.L.J. 99. 

White, c.j., and Wallis, j. 

References :—[a) c h M. 234, 22 B. *281, 18 A. 
46, R. , 

(2 -a) S, 9— See No. 1-a, supra. 

(3) S. 12 — See Nos. 1 and 1-a, sttpn'a. 

Act II of 1874 (Administrator- General) . 

(1) S. 18— Administrator-General holding 
estate under S. 18, position of— Adminis- 
trator-General, ivhat payments can be made 
by. . 

The Administrator-General holding annotate 
under S. 18 of the Act is in np better position 
than a private administrate, Pending grant 
of letters of administration, he can only make 
payments for the benefit oi-ov for the preserv- 
ation of the assets of the estate. He cannot 
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Act II of 1874 ( Administr ator-G eneral) . j 

{Concluded), * i 

make any payment to^he prejudice of the es- j 
tate (a). In the goods of Hai i Das Dutt, 1 11 
C.W.N. 198. 

« j 

'HaRINGTON, J. 

References : — {a) 8 Exch. Rep. 302 at p. 307, ! 

j». j 

Act III of 1874 (Married Women’s Property), j 

(1)S.S — Restraint upon anticipation — Decree i 
passed against separate property of married ■ 
woman — Attachment— Income of property 
subject to restraint upon anticipation — 
Rule 220 of Presidency Small Cause Court ; 
Rules — Its effect — Trans fer of Property A ct , 
S. 10. 

S. 8 of the Married Women’s Property Act 
was not intended to affect the operation of 
the dootrine of restraint upon anticipation, by 
rendering property so restrained liable on con- 
tracts made by a married woman, as to her j 
separate estate (a). Although it may not be* i 
possible to construe the terms of an earlier Act 
by a later Act, it is certainly significant that 
restraint ‘•upon anticipation should be sanc- 
tioned in the clearest language in S. 10 of the 
Transfer of Property Act (1882). Restraint 
upon anticipation is an exception, established 
by equity in favour of married women, to the 
general rule of law, which regards conditions 
in transfers of property restraining alienation 
as null and void ( b ). This general rule is 
embodied in the first part of S. 10 of the Trans- 
fer of Properly Act, while the exception in 
favour of married women appears in the pro- 
viso. Decrees passed in accordance with S. 8 
of the Married Women’s Property Act, against 
the separate property, if any, of the married 
woman, in respect of a contract entered into by 
her, cannot be considered as passed against 
property, which she is restrained from antici- 
pating (c). 

Income of property subject to restraint upon 
anticipation, accruing due after the date of the 
judgment, cannot be attached in execution of 
a decree against the separate property of mar- 
ried women (d). 

Rule 220 of Presidency Small Cause Court 
Rules (S.* 26C of the C. Pi Code) is only a rule 
of procedure, and the exceptions mentioned in 
the proviso are not stated in terms to be ex- 
haustive, Such a rule cannot be read as autho- 
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— (Concluded). 

rizing the attachment of property which, by a 
rule of substantive law now embodied in S. 
10 of the Transfer of Property Act, is incapable 
of being transferred or charged by the benefi- 
ciary. 0. Ooudoin v. P. A. Ycnkatesa Mudali, 
17 M.L.J. 363 — 2 M. L. T 322 = 30 M, 378. 
Benson and Wallis, jj. 

References [a) U B. 348 ; 13 B.L.R. 383, 
R. 18 M. 19. F\ 12 C. 522, Diss. (b) 11 CU. 
I>. 048, R. (c) (1905) Ac. 93, R. (d) (1894) 2 Q. 
B. 589 ; (1896) 2 Q. B.48 ; (1896) Ac. 174 ; (1905) 
Ac. 98, R. 

Act IX of 1875 (Majority). 

(1) Ss. 2 and 3— Age of minority in case of 
Mohamedans — Where y guardian has been 
appointed — Gurdian , death of, before minor 
attains age of majority — Limitation Act, 
1877, sch. ii, art. 120. 

A Moffa moduli brought a suit for a declara- 
tion that he was entitled to be the mutwali 
(trustee) of a particular icaqf (endowment). It 
was decided by the Court below, that as the 
suit \ps brought more than six years after the 
j plaintiff attained the ago of sixteen years, the 
: age of majority fixed according to Mohamc- 
| dan Law, the suit was barred by limitation— 

Held, that the age of majority must be gov- 
i erned by the provisions of the Indian Majority 
I Act, 1875, and not according to the provisions 
i of the Mohamodan Law ; and the suit having 
: been brought within six years from the date 
! when plaintiff attained the age of twenty-one 
j years, was not barred by limitation. 

| He Id , further , that , where a guardian has been 

| appointed of a minor, ho must be considered 
to be a minor , until he attains the age of 
twenty-one years, even though that guardian 
may have died before the minor attains the age 
| of twenty-one years. Mauhri Saiyad Ahmad v. 

| Maulvi Saiyad Muhammad Taqi, 10 O. C. 
247. 

Chamieh, 3. c., and Evans, a.j.c. e 

Reference : — 10 0. C. 1, R. 

(2) S. 3 — Guardian — Appointment, of guard- 
inn- Certificate of guardianship— Minority, 
period of— Act XX of 1864 (Bombay). 

For the purposes of S. 3 of the Majority Act, 
1875, it is enough that a person jstos obtained an 
order for a certificate of guardianship of A 
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Aet h of 1875 (Majority) — (Concluded). 

minor, under Act XX of 1864 ; it is not neces- 
sary that any formal certificate in pursuance of 
such order should be obtained. A minor under 
such a guardianaship must, therefore, be 
deemed to have attained his majority, when he 
shall have completed his age 6f twenty-one 
years. Shivram Konda Kulkarni v. Krishnabai 
Kashinath, 8 Bom. L.R. 897 = 31 B. 80. 

. Aston and Heaton, jj. 

References -6 Bom. L.R. 708, 13 B. 985 and 
16 I.A. 195, R. 

(8) S. 3 — See 1 No. 1, supra. 

(4) See Muhammadan Law (Guardianship), 
No. 1, 10 0.C.I. 

Act XI of 1876 (Presidency Banks.) 

(1 ) — Bank of Bombay-- Shareholder — Right 
to examine the register of share-holders — 
Object of the search — Corporation — Member 
of the Corporation — Common law right of 
the member to inspect books of * the Cor- 
poration. 

The plaintiff, a share-holder of the Bank of 
Bombay, claimed to bo allowed to inspect 
the register of share-holders of the A Bank, 
with the object that “having observed irregu- 
larites in the management of the said Bank, 
in the election of its Directors, in tho advancing 
of largo sums of money to its Directors, and in 
other matters relating to the said Bank,” he 
desired inspection of “ the register of the present 
share-holders, so as to enable him to communi- 
cate with the other share-holders, and, if pos- 
sible, obtain their assent to cetain proposed 
resolutions for the better management of the 
affairs of the said Bank and for the removal 
of some of the existing Directors, which he 
intended to bring before a general meeting of 
the share-holders.” — 

Held , allowing the plaintiff’s claim, that it 
was but reasonable, that a share-holder of a 
concern like the defendant Bank, should desire 
from time to time to consult other share-holders 
•and discuss with them the affairs of tho Bank, 
foP the purpose of taking concerted action, 
where and when necessary, apart from any 
question of any irregularity existing in the 
management of the Bank, and that, for that 
purpose, inspection of the register of share- 
holders was necesary. 

Every mefnber of a Corporation has the right , 
under common law, to inspect its books and 
records. The right does not cease, merely 
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because a corporation is created by a statute, 
which does not confer the right, unless the 
statute expressly excludes it. 

A member of a Corporation has aright to in- 
spect any of its books, provided be bas a definite 
object or specified purpose in which he is inter- 
ested and provided also that an inspection of the 
book, which lie requires, is nescessary for that 
purpose. Ho must satisfy the Court that he is 
socking inspection, not from mere idle curiosity 
or from some speculative purpose, but that 
he has some reasonable and definite object, in 
which he is interested, and for which the 
inspection is required, whether that defi- 
nite object concerns or not any subject then 
actually in controversy or discussion. Boolle- 
man Som ji v. The Bank of Bombay, 9 Bom. L . 

R. 165 = 31 B. 319. 

Chanda varkar and Batty, jj. 

References — (1795) 2 Stra. 1221 and (1831) 2 
B. and Ad. 115 followed. 

Act I of 1877. 

Sec Specific Relief Act. 

Act III of 1877. 

See Registration Act. 

Act XY of 1877. 

See Limitation Act. 

Act YIII of 1878 (Sea Customs). 

(1) Ss. 18 , 19 A— Rowers of ( 

Customs to detain goods with counterfeit 
trade mark. 

Under S. 18 of the Sea Customs Act, as amend- 
ed by the Merchandise Marks Act ,of 1889, no 
goods specified in clauses (a) to (f) shall be 
brought into British IAdia ; and clause (d) 
refers to “goods having applied thereto a coun- 
terfeit trade mark within the meaning of tho 
Penal Code, or a false trade description within 
the meaning of the Merchandise Marks Act, 
1889.” So, if the goods come within the speci- 
fication mentioned in the section, it would bo 
the duty of the Collector of Customs, as repre- 
senting the Government, to stop the goods, 
from being brought into British India ; and the 
Collector has this power, although no regula- 
tions have been framed by the Governor- 
General in Council under sub-sec. (2) of S. 19 A, 
as the power of detention is clearly implied by 

S. 19A, apart from tho positive words of S. 18 

. ' c % 
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L—!mperiml Act**— (Continued). 

Act XII of 18?8(£aa Customs ). — ( <7pi *ck«W) . 

that no goods of the class specified are to be 
brought into British India. Nemi Chand y. 
Secretary of State for India, 34 C. 511. 

Maclean, c.j. , Geidt and Woodroffe, jj. 

(2) 8. 19 A.— See No. 1, supra. 

let XYI II of 4879 (Legal Practitioners). 

( 1 ) Ss*6, 12, 13 , 27, 2d, 20, 30— Acceptance of 
back~fee improper — Misconduct of Counsel 
—Act I of 1846 , £. 7— Ac* XX o/ 1855— 
A& IX of 1872, S. 23 — Appeal dismissed in 
default — Counsel not appearing on the 
ground of his client not depositing back-fee 
—Sufficient cause for its restoration. 

Held, by a majority (of 7 Judges) of the full 
Court (consisting of all the 9 Judges), that any 
legal practitioner, who accepts a case, on the 
condition of receiving any portion of his fee or 
other remuneration, on his client’s success, 
wholly or partly, in the litigation, is guilty of 
grossly improper conduct in the discharge of 
professional duty within the meaning of S. 13 
of the Legal Practitioners’ Act XVIII of 1879 
and such a oontract is in itself unlawful (a). 

Held, by „ Chatter ji and Lai Chand, JJ.— 
That, so far as back-fee is concerned, this rule 
cannot apply to pleaders whose rights, duties 
and remuneration are to be determined under 
the Legal Practitioners’ Act, XVIII of 1879, 
which, in fact, is the source of their status ; but 
the accepting or receiving, on such condition, a 
specified share of the proceeds of litigation, 
which is quite different from back-fee, is un- 
doubtedly objectionable, and can bo dealt with 
under S. 13 of the said Act (b). Ganga Ram 
y. Devi Dm* 4* F.W.R. 1907 (F.B.) = 33 P.L. 
B. 1907=6J*P.R. 1907. <, 

Sir William Clark^c.j., Reid, Chatterji, 
Robertson, Kensington, Johnstone, 
Rattigan, Lal Chand and Chitty, jj. 

References :—(a) 5 P.R. 1878 (F.B.), over- 
ruled; 69 P.R. 1894, 21 S,\V.R. 297, 4 C.W.N. 
404* 6 B. 258, S B. 413, 3 Bom. L.R. 102, 3 HI. 
188, 26 P.B. 1874, 51 P.R. 1895, 49 P.R, 1906, 
$ & W-R. 307, 25 A. 509, 1 Bail Court 544, Cor- 
dery’s Law of Solicitors, 8rd edition, 278, 194 
1883* 99 P*R. 1901, 96 P.R. 1902, 15 P.B. 
18& (Gr.), 11 C, 238 (257), 29 C. 595, .20 B. 677, 
18 p,B*N.S. 677, L.B. House of Lords 500 
(607), IT A- 72, i Bengal 12 and li 

1N.W.P. 1, 6. B, 261, Colorado BarAssoci*. 
tion’s Cade of Legal Ethics, Rule 60, New 


1.— Imperial A its. - (Conimm&l., 

Act XVIII of 1879 (Utfal tkfflmk- 

( Continued ) 

Jersey Court of Errors and Appeals, Lawyer’s 
Annotated Reports, Vol. 58, p. 476, 21 Lawyer’s 
Annotated Reports 369, Columbia Court of 
Appeals, Lawyer’s Annotated Reports, Vol. 41, 
p. 526, United States Supreme Courts Reports 
Lawyer’s edition, Vol, 28, pp. 64 and 65, S. II of 
Attorneys and Solicitors Act, 1870,1 Chancery 
Division, p. 573, 2 Q.B, 6 L.J.K.B. (O.S.), 24, 
30 L.J.C.P. (N.S.), 217, 82 L.J. Chancery 
(N.S.), 734, R. (6) 5 P.R. 1878 (F.B.), Appr. 
(l-o) S. 12— See No. 1, supra . 

(2) S. 13 —Subordinate Courts- ‘Jurisdiction 
of — Enquiry into offences referred to in 
S. 13. 

A pleader was found guilty of tempting and 
inducing two subordinates of the Collector’s 
Office, to act contrary to their duty, in allow- 
ing him to examine the treasury accounts. The 
Collector directed a Deputy Collector, to charge 
him and to try the charge. Held, that the 
Deputy Collector was competent to adjudicate 
upon the charge. A Court subordinate to the 
High Court it competent to try offences falling 
under clauses (c to /) of S. 13 of the Act. In the 
matter of Muhammad Abdul Hai, Pleader, 

3 A. L.J. 811 = A.W.N. (1906), 268 = 29 A. 61. 
Knox, j. 

References : — 15 C. 152 and 26 M. 448, R. 
27 C. 1023, Diss. 

(2-a) S, 13 — See Nos. 1 d: 2, mpra. 

' (2-5) S. 27 — See No. 1, supra . 

(3) S. 28— Special agreement — Payment of 
fees — Agreement in vakalatnama — Mis- 
joinder. 

J, a vakil, took a loan from 0. The agree- 
ment was that the loan would be set off against , 
fees in cases of 0, in which J would appear and 
file certificates. C brought a suit for recovery 
of the loan, and J with his brother A brought 
a suit for declaration that the debt was satisfied. 

It was found that J and A had rendered pro- 
fessional services and had filed certificates in ' 
cases in which they had appeared* * 

Held, that J was entitled to a deduction from 
the loan of his claim for the remuneration 
actually found due to him for professioned ser- 
vices, as the fact of the engagement was proved 
by the vakalatnama which provided that he 
was to be remunerated (a). . 

Held, further, that fact blether 

appeared as a co-plaintifi did 
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/. —imperial AetM*— (Continued). 

Act' XYIU of 1879 (l<eg*l PrMtitkmeri).- 

(Concluded.) 

and the suit should not be dismissed for mis- 
joinder of parties. Qhh&miu Lai y« Aaharfl 
Lai, 4 A.L,J,535.«A.W.N. (1907), 230. 
GRIFFIN, J. 

References:— (a) 26 A.W.N. 285 and 12 A. 
169, D. 

(4) S. 39— See Nos. 1 and 3, supra. 

(5) S. 29— See No. 1, supra. 

(0) S. 30— See No, 1, supra . 

Act Y of 1881 (Probate and Administration). 

(1) — Locus sta7uliof a legatee , having only a 
life interest in the' income of fractional por- 
tion of the testator’ s estate, to apply for Pro- 
bate or Letters of Adminitration with the 
will annexed— Amendment of application 
for Probate to one for grant of Letters of 
Administration , 

A testator left by will the income of a por- 
tion of his immoveable property, for life, to his 
two widows. As to the rest of his property, he 
died intestate. One of the widows applied for 
Probate of the will, the execution of which was 
not in dispute. The applicant was not named 
las executrix in the will. 

Held, that (1) the applicant, beiug neither an 
executrix in the will nor by necessary impli- 
cation, was not entitled to get Probate : 

(2) Under both Indian Law and English 
pracoice, universal legatees are entitled to 
Letters of Administration with the will an- 
nexed and not to Probate : 

(8) A legatee, who has bequeathed only a 
life interest in the income of a fractional part 
of the testator’s property, is nob, as such, enti- 
tled to ask either for Probate or for Letters of 
Administration with the will annexed and, 
under these circumstances, a prayer for grant 
of Probate cannot be altered to one for obtain- 
ing Letters of Administration : 

* (4) The grant of Probate does not give the 
grarftee possession of the property to which it 
relates, but only t^e right to sue for its posses- 
sion, (a). Mehar Ch&nd y. Mussammat 
Lachhmi, 15 P.W.E. 1907. 

C H ATTEB JT I, 3 . 

References £-(o| 22 W.B. (Engl) 874 and 7 
360 and 19 fl, 582, refer- 
red to. v:| •.'■Vi- 
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h— Imperial Actn.—( Continued)), 

Act Yof H8t (Probate and Administration). 

( Continued .) 8 9 

9 

(2) 8 . 33— Minor wife— Letters of Adminis- 
tration for the use and benefit of— Husband, 

1 grant to. 

The husband of a minor wife, before he ap- 
plies for the grant of letters of administration 
to him, for the use and benefit of the minor, 
must get himself duly appointed guardian, for 
the purpose of applying for such grant as such 
assigned guardian. In the goods of 8reemutty 
Nerojini Dabl, 11 C. W.N. 697 « 84 0. 706. 

WOODROFFE, J. 

(3) S, 60— Revocation of probate— Proof in so- 
lemn form. 

A will was proved by an executrix in common 
form, without issuing citation to the next rever- 
sioner. She was the sole legatee under the will. 
On her death, her heir took possession of the 
property as heir : 

Held, that the heir of the executrix may be 
Ordered to prove the will in solemn form in the 
presence of the next reversioner. In default, 
the probate was revoked. In the goods of Gopl 
Mohun Bysack and In the matter of the Peti- 
tion of Nemai Chand Bysack, 5 C.L.O. 560. 

WOODROFFE, J. 

(4) S.50 — Citatum on minor — Minor represent- 
ed by applicant as guardian — Proceeding 
defective— Revocation, application for— 
Applicant acting in concert with another. 

Where an applicant for probate of a will took 
out citation upon a minor, who was represented 
by the applicant herself as guardian, 

Held, that the proceedings to obtain the grant 
were defective in substance, and (he grant 
should be revoked. 

The fact thpt the petitioner for revocation of 
probate was aoting in concert with somebody 
else could not take-away the right which she 
otherwise possessed of applying for revocation. 

ShoroshibaJa Debi y. Anandamoyee Deti, 12 

C.W.N. 6. 

Ghose and Caspebsz, jjr. 

(5) S. 78— Object of taking administration 
bond— Security, sufficiency of— See P&obatjb, 
No. 1, 6 C.L.JI 458. 

(6) S. 113— Effect of dealing with bequeathed 
property— Assent to bequests— Hivestmg of 
executor’s interest— Mortgage by guardian 
— Necessity , 
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S3 THE CiteRE* 

1.— Imperial Acta.— (Continued). 

Act Y 0 M 88 I (Probate and Administration).— 

(Concluded), * 

* An executrix, appointed under her husband’s 
will, mortgaged the properties bequeathed to 
her sons, describing herself as the guardian of 
the minors. Held that* her dealing with the 
property showed that she, as an executrix, as- 
sented to the bequests, and the effect of her so 
assenting was to divest her of all interest 
therein as executrix. 

Held also that there was no sufficient proof 
in that case to warrant the Court to hold that 
the mortgagee advanced the money to the 
guardian of the minor, believing honestly in 
the existence of a reasonably credited necessity 
(a). Yijayarangam Pillai y. Devakiammal, 
2M.L.T. 843. 

White, c.j., and Subuahmania Iyer, j. 

Reference : — (a) G M.I.A. 393, Appl. 

Aet XXYI of 1881 (Negotiable Instruments). 

(1 ) &s. 8 , 27 and 78 — Suit on a Pro-note , — Vali- 
dity of plea that the holder is a mere hena - 
midar not entitled to sue — Undisclosed 
principals cannot sue or he sued on a 
negotiable instrument—: Law Merchant be- 
fore the Act— Bills of Exchange Act, 1882 
— Contract Act, 1872. 

8 . 78, which provides that “ payment — must, 
in order to discharge the maker, be made to 
the holder” is imperative and precludes the 
maker, when sued on the instrument, from 
pleading discharge by payment to any one but 
‘ * the holder. ’ ’ The use of the words 1 ‘ entitled 
in his own name” in the definition of “ holder” 
in S, 8 , prevents any one from claiming the rights 
of a “holder” under the* Act, on the ground 
that the ostensible holder was a mere benamidar. 
Under S. 27 also, a principal can only be made 
liable, through his agent, on a negotiable instru- 
ment, when the agent acts in the principal’s 
name , i. e . , $rhen he signs as agent. An undisclos- 
ed principal cannot bo sued on a negotiable in- 
strument ; because, in the case of such instru- 
ments, passing from hand to hand , usage and 
policy alike require that the real contract 
should appear on the face of the instrument. 

The p rovisions of the Contract Act as to ri ghts 
and liabilities of undisclosed principals are not 
intended to alter well-established rules as to 
negotiable instruments, whiefi continued to be 
governed by the Law Merchant reproduced in 
the Negotiable Instruments Act, 8 s. 2, 7 £ 1 ), 


I. —Imperial Acta*— (Continued)* 

Act XXVI of 1831 (Nogot liable Instnjjnint*.) 

— (Ccmtinued). 

23, 59, Bills of. Exchange Act, are also in accord- 
ance with the above view. Subba Nar&yana 
Yathiyar v. K. Raraasawmi Iyer, 1 M.L.T. 
(F.B.) 377=16 M.L.J. 508 = 30 M. 88. 

White, c.j. , Benson and Waltjs, jj. 

References : — Second Appeal No. 182 of 1891, 
Madras (Unreported) ; 21 M. 30 and 28 M. 205, 
Appr. C.R.P. No. 578 of 1895, 17 M.L.J. 64 and 
21 M. 391, overruled. 23 M. 597, explained. 2 
C.W.N. 286 ; L.R. 9 Ch. 635; (1865) L.R. 1 Q.B. 
97, (1848)5 C.B. 583, R. 

(2) Ss. 8 and 46— Indorsement for purposes of 
collection — Return of instrument without 
collection — Right of indorser to strike out 
indorsement and to su£ — Position of in- 
dorsee. 

An indorser, who indorses a bill to another 
for purposes of collection, is entitled, on the 
return of the bill without collection, to strike 
out his indorsement and to make himself the 
last indorsee, the holder within the meaning 
of S. ft of the Act. He is, thereupon, entitled 
to receive payment and to sue (a). | 

An indorsement for collection does not, as 
between the indorser and the indorsee, pass 
the property in the bill to the indorsee, though 
it puts him in a position to make title for a 
subsequent bolder in due course ( b ). 

An indorsee for collection, after returning 
the bill to his indorser, does not come within 
the definition of a holder s in S. 8 so as to be 
entitled to sue. 

The holder as defined in S. 8 means any 
person entitled in bis own name thereof and 
to receive or recover the amount due, therefor 
from the parties thereto that is to say, the 
person so entitled on the face of the bill (c). 

The Act contains no provisions as to strik- 
ing out indorsement, but there can be no doubt 
that, when a drawer or indorser takes up a 
bill by paying the holder, he is entitled to 
maintain a suit on the bill against the parties 
antecedent to himself and to strike out subse- 
quent parties who, by reason of his payment, 
have ceased to have any rights or liabilities 
under the bill. By such a payment he is con- 
sidered to acquire a fresh cause of action, being 
subrogated to the holder as regards all parties 
antecedent to himself (d). Subrahmanian 
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1.— Imperial A ct&. — ( Continued) . 

AotxXYI of 1S81 (Negotiable Instrument*).- 

(Concluded), * 

Chetty y. Alagappa Chatty, 17 M.L.J. 414* 
30 M. 441. 

Benson and Wallis, jj. 

References ; — (a) 2 C. and M. 416, 3 Wheaton 
172, 28 M. 544, R ; (b) 15 Q.B. 995, R ; (c) 30 
M. 93, R ; (d) 17 M. 197, 28 M. 544, R . 

(2 -a) S. 27— See No. 1 , 

(2-6) S. 46 — See No. 2, supra. 

(2-c) S. 78— See No. 1 , supra. 

(3) 80— Hundi, suit on— Collateral agreement 
as to interest — Rate of interest — the Usury 
Laws Repeal Act (XXVI II of 1885). Evi- 
dence Act (I of 1872), S. 92,prov, 2. 

Hundis upon which a suit was brought were 
silent as to interest. But it was proved that in 
accordance with the custom of the district the 
parties had entered into a collateral agreement, 
embodied in written documents, that the hundis 
should bear interest at 30 per cent, per annum. 

Held — That S. 80 of the Negotiable Instru- 
ments Act, being an enabling section, was no 
bar to the recovery of interest at the above rate. 
Gosw&mi Sri Ghanshi&m Lalji y. Ham karain, 
11 0. W.N. 105 (P.C.) = 4 A.L.J. 29 = 9 Bom. L. 
R. 1 = 1 M.L.T* 427 = 17 M.L.J. 35 = 5 C.L.J. 7 
= 29 A. 33. 

LoudMacnaugiiten, Sir Arthur Wilson, 
and Sir Alfred Wills. 

(4) S. 80 — Presumption as to interest when 
pro-note is silent — Oral evidence of contem- 
poraneous agreement to pay interest , admis- 
sibility of— Evidence Act, IS. 92. Prov . 2. 

Where there is no mention in the pro-note of 
the rate of interest, interest at 6 per cent, is 
payable under S. 80, Negotiable Instruments 
Act, and oral evidence is inadmissible to prove 
a contemporaneous agreement to pay interest at 
a certain rate. Fatuma Bibi Y. Hanumantha 
Row, 17 M.L.J. 296. 

Benson and Wallis, jj. 

Reference 30 C. 446, D. 

Act II of 1882. 

See Trusts Act. 

iUi|Yofl882. 

See Transfer of Property Act. 

M¥of»88.^ 

^Easements Act, 


I.— Imperial Ads.— (Continued). 

Act ¥1 of 1882 (Companies). 

* 

(1) S. 4 — Compulsory registration of ^chit 

# fund consisting of more than twenty sub- 
scribers— Test. 

The test for determining whether a chit fund 
falls within S. 4 of the Act is whether there is 
an “association” consisting of more than 
twenty persons, with joint rights and liabilities, 
having for its object the acquisition of gain. 
Where, therefore, a chit concern is the business 
of one person alone who is its proprietor, and 
the chit collections are under his control and at 
his absolute disposal, and the subscribers have 
nothing to do with the management of it, the 
chit fund is not the joint concern of the whole 
body of subscribers, nor have they joint rights 
and liabilities or mutual rights and duties, and 
registration of such a fund is not compulsory 
under the Act, though it may consist of more 
than twenty subscribers. Subtler y. Ramier, 
2 M.L.T. 52. 

Miller, j. 

References.— 20 M. 68, Appl. ; 19 M. 31, 
1 M.L.T. 10G, D. 

(l-o) S. 130— See No. 4, infra. % 

(2) Ss. 147, 1 77, 195 — Voluntary winding up 
of Company continued under subsequent 
order of Court— Effect of , on secured and 
unsecured creditors — Meaning of “ Liabili- 
ties ” in S. 147 of Companies Act — In- 
solvency-Interest subsequent to the order 
of winding up. 

The Jamna Mills Company of Delhi, on 7th 
January, 1899, mortgaged their premises for a 
lakh of rupees to D and Co. 

On 11th January and 10th February, 1899, 
the Company further mortgaged iff or another 
lakh of rupees to K and^Co. 

Subsequently, the Company went into volun- 
tary liquidation, which was continued by order 
of Court which appointed a liquidator. On 
26th January, 1901, the liquidator sold the 
whole business to S and Co., for a sura not 
sufficient to recover the principal and in- 
terest of the first lien -holders, D and Co., the 
second lien-holders, K and Co., and the unse- 
cured creditors, all taken together. 

The question in dispute was how the purchase 
money was to be divided among the three 
bodies of creditors. 

D and Co. claimed that they should be paid, 
not only the full amount of the principal, but 
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1.— Imperial A&M.--{Continuedl ) 

Act YI of lilt' » 

also the interest on their mortgage-money, 
according, to the terms of their mortgage-deed 
until the date of repayment. 

K. and Co. objected that no interest can be 
awarded to D and Co. after the date of the 
order of winding up; 

The unsecured creditors objected that 
neither D and Co. nor K and Co* are 
entitled to any preference at all as against 
themselves and relied on S. 177 of the 
Companies Act, where, in the distribution of 
assets, no mention is made of secured 
creditors* 

Meld that S. 147 of the Companies Act, 1 
and not S. 177, is applicable to the case, and 
that the liquidation, though commenced as 
voluntary, came under the supervision of the 
Court and under S. 195 of the Companies Act, jit 
proceeds thenceforth as when the Company is 
wound up under orders of Court ; the result 
being that a voluntary winding up, with a 
supervision order, has in all respects the same 
operation as if it had been originally a compul- 
sory order, under which secured creditors are 
given preference over unsecured creditors, (a) 

Meld , also, that, under S. 147 of the 
Companies Act, secured creditors can only 
prove for the balance, after deducting the 
value of their securities, as it exists at the date 
of the order for winding up, and are not 
entitled to prove for interest subsequent there- 
to. The law as to winding up of Companies is 
intimately connected with the law of Insol- 
vency, where the same principle of law holds 
good. 

Meld, further, that the words “ Liabilities 
existing atithe date of the oHer of winding up 
order” mean liabilities valued at that date, 
whether secured or unsecured, and do not 
include future liabilities; and that interest 
subsequent to the order of winding up does 
not continue to be a charge on the assets, and 
it is payable only after all debts have been paid 
in full (5). Ram Saran Das v. Basheshar 
Hath, 55 P.W.R. 1907. 

Olabk, c.j., and Reid, jr. 

Hefemto's •:—(<*) 11 Equity 478 (498), F; 16 
A. 53, B and Expl; (ft) 1 Oh. 689, 61 Chancery 
Division 648, 18 Equity 608, F\ Kellook’s case 
(8 Ch. Appeal 169)* 18 Ch. j>p, 870, 877, 

16 A. 53, Eojpf. 32 Ch. p, 41 (1886), D. | 


I .—Imperial Aeta.^Coaikimd^ 

lot YI of |§82 

(2-a) S. 166— See No. 4, in/m. * 

(3)58. 169, 185, 189, Ml , ^08— Appeals 

from Court's orders regarding winding up 
of a Company— Position of liquidators— 
Delegation of powers by liquidators, valid - ; 
ity of, ; ; 

An appeal lies from any order or decision 
made by the Court, in the patter of the wind- 
ing up of a company, whether the winding Up 
be compulsory, voluntary or under supervision . 
The language of the first part of S. 169 is taken 
from S. 124 of the Companies Act of 1862, 
substituting the words ‘ ‘by the Court” for “by 
any Court having jurisdiction under this Act.” 
The right of appeal conferred by S. 124 extends 
to all decisions in the matter of the winding up 
of a Company, and the substitution of the 
words “by the Court” does not restrict the 
right of appeal to cases, in which a company is 
being wound up compulsorily by the Court. 

The original liquidators duly appointed un- 
der S. 177 (6) cannot delegate their duties to 
arbitrators or any one else. Once appointed, 
they could not be removed by the company, 
but oiriy by the Court under S. 185, on due 
cause shown. In the discharge of their duties, 
they are not subject to the control of the Com- 
pany, except in so far as the sanction of an 
extra-ordinary resolution of the Company is 
required in the case of arrangements with the 
creditors or debtors of the Company made by 
the liquidators under the supervision of the 
Court in a voluntary winding up under Sf* 201 
and 202. 

The proceedings of the arbitrators, directors 
and the Company, contrary to the above rules, 
are ultra vires and illegal. 

If new liquidators are validly appointed by 
the Court under 8. 185, they are bound to take 
up the winding up,’ at the point where the old 
liquidators had left off, ignoring all that the 
arbitrators had done ultra vires and not to call 
a meeting of the Company to consider what * 
further steps should be taken in the matter %f 
winding up ; because, the general meeting of 
the Company has no legal competency to give 
directions to the liquidators* 
t* Murugappa Hudali, 10 M E. J; 587*80 
M 22. 

•' . 

BE^soN and Wjkixis,nr. 

(8-al S. 177-4^^ 
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Imperial Acta.— (Continued). 

Act A of 4883 (ComlpalM)>T~{Concluded). 

(4) Ss. 183, 130)165 — Joint stock company 
• —Liquidator — Calls on shares — Suit by 

the liquidator Court 
— Jurisdiction . 

A suit brought by the liquidator of a joint 
r stock company, against its share-holders, for 
the recovery of calls in liquidation, is one which 
can be entertained by the Court of Subordinate 
Judge. S. 182 of the Indian Companies Act 
prints no bar to the jurisdiction of the Court. 
BaiChanehal y. Laxmi Dying Co. , Ld. , 9 Bom. 
L.R.825. 

Jenkins, c.j., and Beaman, j. 

(5) S. 185 — See No. 3, supra . 

(6) S. 189— See No. 3, supra , 

(7) S. 195— See No. 2, supra. 

(8) S. 201— See No. 3, supra. 

(9) S. 202— See No. 3, supra. 

Act XIV of 1882. 

See Civ. Pro. Code. 

Act XY of 1882 (Presidency Small Cause 
Courts). 

(1) S. 3b, Ch. VII — Suit — Proceeding— 
Power of the Small Cause Court in the 
Presidency Town to order new trial. 

The Presidency Small Cause Court cannot 
take action under S. 38 of the Presidency 
Small Cause Courts Act, 1882, in reference to 
an order passed in a proceeding under Chapter 
VII of theAct. Ramkrishna Sitaram Y. Haji 
Dawood Ismail, 9Bom.L.R. 208 = 31 B. 259. 
Jenkins, c. j., and Khareghat, j. 

(2) Ch. VII— Power of the Small Cause 
Courts to set aside ex parte order— See Civ. Pro. 
Code, No. 78, 8 Bom.L.R. 803 = 31 B. 45. 

Act XX of 1882 (Paper Currency). 

(1) See Tender, No. 1, 5 C.L.J. 270. 

Act H of 1886 (Inoome Tax). 

(1) Ss. 4; 5— See Act IX of 1880 (Road 
Cess, Bengal), No. 3,5 C.L.J. 148, 

(2) tt S. 5— See No. 1, supra. 

Act VII of 1887 (Suits Valuation). 

(1)' Ss. 5, 7, 8, 11— Suit for declaration of 
title to land —Valuation fixed for purpose 
of jurisdiction— Court's power to fix valua- 
tion when it is disputed. 

* The words of the 

Suits Viduatiod Act, mean determinable by the 
Court, wh^$Mi^ 


, L— Imperial Act*. —(Continued). 

Aot VII of 1887 (full* Valuation).— (ConM./ 

9 

Pei* Aston, j. — There is no express provision 
iii the Suits Valuation Apt, making the value* 
tion, for the purpose of jurisdiction, prima facie 
determinable by the plaintiff in any suit, which 
can be valued lower for the computation of 
Court-fees. S. 4 of that Act indicates that the 
principle adopted by the legislature, for valuing 
a suit mentioned in Sch. II, Art, 17, Court 
Fees Act, which relates to land or an interest 
ill land, is that the value of such a suit, for 
purposes of jurisdiction, shall be governed by 
the value of the land or interest in land. 
Where such value is not determined by Rules 
made under S. 3 of the Suits Valuation Act, 
the value must, (where disputed), be deter* 
mined by judicial decision in the suit, such 
determination being subject to the provisions 
of S. 11 of the Act. Dayaram Jag ji van y. 
Gordhandas Dayaram, 8 Bom.L.R. 885 = 31 
B. 73. 

Russell, Ag. c.j., and Aston, j. 

h Hcjerences 2 A. 720, 13 C. 162, 15 B.L.R. 
Appl; 4 B. 515, 29 B. 207, 8C. 975, 29 B. 229, 
17 C. 680 (683), 8 C. 75, 9 B. 20, 27 M. 480 
and. 8 B. 81, P. 

(2) S. — 7 Sec No.l, supra. * 

(3) S. 8-- See No. 1, supra . 

(4) S. 11 — See No. 1, supra. 

Act IX of 1287 (Provincial Small Cause Courts). 

(1) Ss. 16 and 33 — Suit of small cause 
nature tried as regular suit by Judge 
having small cause powers— Effect of such 
procedure. 

Where a Judge presiding over a Small Cause 
Court and also over a Court of ordinary juris- 
diction tried a suit of, small cause nature, bv 
mistake, as a regular one, held, that the mis- 
take did not alter the character of the suit. An 
appeal, therefore, would not lie from a decree 
in that suit, under S. 540 of the Civ. Pro. Code. 
Nga Shwe Tha v. Kga Po, U.B.R. (1907). 
Provincial Small Cause Courts Act, 1. 

SlIAW, J. C. 

References 12 B. 486, 25 B. 417, B. 

(1-a) S. 16— Small Cause suit tried as ordina- 
ry suit by both the lower Courts , effect of— 
High Court's powers ofmterferm 
Pro. Code , S. 646 R* % 

'V « 

Where both the lower Cojarts tried a small 
Cause suit as an ordinary sulf, and the lower 
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ActlX of 4887 (Provincial Small Cause 

Courts).— tCanfmiwd ) . 

r 

Appellate Court directed the plaintiff to pay 
the defendant’s costs, tfie decree of the District 
Judge must, notwithstanding S. 16 of Act IX 
of 1887, be treated as effective, so as to enable 
the defendant to recover the amount of costs ; 
and the High Court, in tho exercise of its | 
discretion, will decline to interfere in revi- 
sion (a). • 

S. 646 B of tho Code is an enabling section 
and does not cut down the jurisdiction of the 
appellate tribunal. Sri Raja Simhadri Appa 
Rao Bahadur, Minor, by his guardian Sri 
Raja Ramachandra Appa Rao Bahadur y. 
Chelasane Bhadrayya, 1 M L.T. 414 = 30 
M. 41. 

White, c.j. 

References :—(a) 21 M. 239; 27 M. 479, 25 A. 
135, R. 

(2) S. 17 — Application for review —Deposit 
in Court — Security for performance. 

In the proviso to S. 17 of tho Provincial 
Small Causes Courts Act, 1887, the words 14 at 
the time of presenting his application” govern 
and refer \,o both the “ deposit of the amonnt 
in Court,” and “ the giving of security, &c.”; 
therefore, “deposit” or “security” is a con- 
dition precedent ‘to tho granting of the review. 
Somabhai Hirachand y. Wadilal Prcmchand, 

9 Bom. L.R. 893. 

Russell, Ag. c. j., and Batty, j. 

References 18 C. 83, 28 A. 470, F; 13 M. 
171 (F.B.), Mss. 

(3) S. 17, Sub-S. (1) — Order of dismissal for 

default under S. 102, C^.C.— Whether ex 
parte decree— See Civ. Pro. Code, No. 3, 4 
L.B.R. 17. « 

(4) S. 25 — Small Cause Court decree wrong 
in law— High Court' s power to interfere. 

Where the decree of a Small Cause Court 
(which includes the judgment) involves a sub- 
stantial error of law, which, in the opinion of 
the High Court, has occasioned a failure of 
justice, the High Court has power to interfere 
under S. 25 of the Act. Nilmani Maitra y. 
Mathura Rath Joardar, 5 C.L.J. 413. 

Macleau, c.j., and Banerjee, j. 

References 21 A. 89, 16 A. £76; 23 B. 334,&. 

(4-a) S. 25— Power of High Court to exon- 
erate defendant against whom decree has been 


1. —Imperial Acts.— (Continued). 

Aet IX of 1887 fFroYiuelal Small C^luse 

Courts) .— ( Continued). 

passed and pass a fresh decree against anotMbr 
—See Civ. Pro. Code, No. 279, 17 M.L.J. 62. 

(4-6) S. 33— See No. 1, supra. 

(5) S . 35— Abolition of Small Cause Court 
after a decree— Application for execution, 
where to be made — Jurisdiction how deter- 
mined . 

Where, after a decree in a Small Cause sujj| 
the Court of Small Cause is abolished, the 
decroe-holder, wishing to execute the decree 
against tho defendant, must apply for execu- 
tion, under S. 35 of the Act, to that Court in 
which the suit, if instituted at the time of the 
application, should be instituted. 

Where, in such a case, tho jurisdiction is to 
be determined by considerihg the place of resi- 
dence of the defendant, his residence at the 
time of application for execution is to be con- 
sidered as his place of residence. Kurella 
Chenchayya y. Polisetti Seetharamasawmi, 
30 M. 217. 

White, c.j., and Miller, j. 

(6) 'Arts. 7 and 13— Claim for poruppu and 
kulavettu. 

A ctyim for i>oruppu does not fall within the 
prohibition in Art. 7 of the Act as a claim for 
apportionment of rent. It is not also clear 
that the claim for kulavettu falls within the 
prohibition enacted in Art. 18. Seetharama 
Iyer y. Fischer, 17 M.L.J. 487. 

Miller, j. 

Reference : — 27 M. 478, It. 

(6- a) Art. 13 — See No, 6, supra . 

(7) Sch. II , Art. 35, cl. (</)-— Suit for com- 
pensation for breach of contract of betrothal 
— Jurisdiction of Small Cause Courts — 

“ Uncl&ssed ” suit , under S. 3 of the Punjab 
Courts Act— Appeal— Defect of jurisdiction 
— Interference of Chief Court. 

A suit for compensation for breach of betro- 
thal contract falls under Art. 35, cl. (g) of the 
Provincial Small Cause Courts Act. (a) 

Such a sui t is an “ unclassed ” s uit, as defined 
in S. 3 of the Punjab Courts Act, and, if the 
value exeeds Rs. 100, a District Judge has no 
jurisdiction to hear and decide atf appeal. * 

Where the inferior Court hears an > apjNeSil ' 
entertainable by a superior Court, the Chief 
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/. —Imperial A eta. —(Continued ) . 

Act* IX of 1387 (Provincial Small Cause 

Courts,) • — (Continued). 

Court will not interfere, unless the defect of 
jurisdiction has actually prejudiced the party 
who complains of the want of jurisdiction. ( b ) 
Hakim ir. Ralya, 125 P.R. 1907.-80 P.W.R. 
1907. 

Rattigan, j. 

References :-(a) 13.2 P.R. 1889, F \ 24 M. 652, 
R,(b) 36 P.R. 1902 (F.B.), R. 

{7 -a) Art. 35 (i), Sch. II— Compensation for 
diversion of watercourse , suit for t whether 
cognizable by a Small Cause Court — Appeal 
from suit lies to divisional Court and not 
to District Judge— S. 3D (a), Punjab Courts 
Act, 1881— 

This was a suit instituted for compensation 
for diversion of a water-course, which, but for 
the forcible obstruction thereof caused by the 
defendant, "would have flowed over to the plain- 
tiff’s land. Upholding the contention raised in 
revision, it was held that the claim was ono 
covered by art. 34 (i) of the Act and was, there- 
fore, not cognizable by a Small Cause Court. 
Held also , that, the suit being an unclassed suit 
of more than Rs. 100 in value, an appeal in the 
case would lie not to the District Judge but to 
the Divisional Court under S. 39 (a) of the 
Punjab Courts Act, 1834. Lehna Si Ugh y. 
Hira Singh, 134 P.R. 1900 = 18 P.L.R. 1907. 
Lal Chand, j. 

References : — 18 M. 28, F . ; 71 P.R. 1896, R. 

(8) Art 41— Contribution, suit for— joint 
decree — payment by one. 

Where one of several judgment-debtors dis- 
charged a decree for costs passed jointly against 
him and other judgment- debtors, and brought 
a suit for contribution, held y that the suit was 
a suit cognisable by the Court of Small Causes 
and was not excluded by reason of Art. 41 of 
the Second Schedule. Roshan Lal Y. Ram 
Lal, 4 A.L.J. 543. -A.W.N. (1907), 230. 

• Banker i. J. 

(9) Art. 41— Scope of— Suit for contribution- 
debt due only by virtue of payment by the 
sharer— whether of small cause nature— 
S. 586, Civ. Pro. Code — Second appeal lies 
where subject-matter of suit exceeds Rs. 500 
— Test. * 

. Art. 41 of the Act applies only to a suit for 
contribution it* respect of payment made 


l.— Imperial Acts.- -( Continued ). 

Act IX of 1887 (Provincial Small Causa 

Courts).— (Concluded). 9 

by a sharer of money due from $ co-sharer, and 
such a suit is exempt ftom the jurisdiction of 
Sm^U Cause Courts. But it does not apply to 
a suit for contribution* claimed in respect of a 
debt which becomes due only by virtue of such 
payment by the plaintiff, there having been no 
debt due from the detendant, the co-sharer, at 
the time the plaintiff made the payment. 

In the latter case, as the suit is of the nature 
cognizable in a Court of Small Causes, no second 
appeal will lie under S. 586 of the. Code* when 
the amount of the subject-matter of the suit 
does not exceed Rs 500. T 

In deciding whether second appeal lies from 
an order in execution in *a suit of the naturo 
cognizable by a Court of Small Causes, the test 
is not the amount claimed in the execution pro- 
ceedings but the amount of the subject-matter 
of the suit, (a) Mavula Ammal y. M&YUla 
Maracoir, 30 M. 212 = 17 M.L.J. 376. 

White, c.j , and Miller, j. 

Reference : — (a) 11 C. 169 F. 

Aot Y of 1888 (Inventions and Designs), 

(1) Ss. 14 and 29 — Entry in register of inven- 
tions — Certified copies — Admissibility in 
evidence — Suit for infringement , maintain- 
ability of, — Licence — Burden of grroof — 
Subsisting license — Defence open . 

Every entry in the register of inventions and 
every document entered and recorded in that 
register is a public document. Certified copies, 
of these entries are admissible in evidence. 

A licensee of a patent from the inventor is 
entitled to maintain a suit for its infringement. 

When it is shown ,that a patent was granted, 
the burden of proving that it had determined 
lies on the defendant. * 

In a suit for infringement, it is not open to 
the defendant to plead that the invention was 
so obvious that no exclusive privilege ought to 
have been granted. Sarnath Banyal Y. W. 
Butter, 4 A. L. J. 11= A. W. N. (1907), 23. 

Banerji and Aikman, «r. 

(2) S. 29— See No. 1, supra. 

Act YII of 1389 (Succession Certificate.) 

(1) Object of the Act— Debts due to imparti- 
ble estates— Necessity of succession certifi- 
cates— Nattfrc of sucession to impartible* 
estates. 

■ c 8 ■■ 
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I.— Imperial Acts,—(Oontimud). 

Act VII of 18S9 (SuooeMion 

(Concluded). 


t . 

The Succession Oeijificato Act was passed 
principally for the protection of honest debtors. 
The debtor is entitled, before payment, to asK 
that the person demanding the payment should 
satisfy him either that he is, as the heir of the 
person who lent the money, entitled to receive 
payment, or that he is so entitled as having 
been an owner of the money, but before the 
death of the lender. In the former case, the 
succession certificate is the proper evidence. 

A person succeeding to an impartible estate 
succeeds not as joint owner of the estate before 
his predecessor’s death, but merely to the 
“ effects” of his deceased predecessor. He is 
therefore bound to produce a succession certifi- 
cate, before he can enforce the payment of 
debts due to his predecessor. 

Semble.—kn impartible zemindari devolving 
on the zemindar’s decease upon one of the 
members of the family is assets in the hands of 
the latter, and the succession thereto is not by f 
survivorship, (a) Raja ofKalahastl Y. Achl- 
gadu, 17 M.L.J. 3G7. -30 M. 454. 

Bbnspn and Milleh, jj. 

References : — (a) 29 M. 453, discussed , 6 
C.W.N. 879, 31 C. 224, 18 C. 151, 10 A. 272, 
22 M. 283, R. 

(#) S. 4 (I ) — Debt does not include rent — 
Court's jurisdiction to inquire'' whether 
debt is due. 


cause the matter is in issue in a regular suit. 
Rukman Devi y. Sain Das, 137 P.R, 1907. 
Johnstone, j. " 

Act YIII of 1890 {Guardians and Wards)* 

(1) Santal Perg anas — & ame officer acting as 
District Judge and Deputy Commissioner at 
Die same time — District Judge's power to 
appoint Deputy Commissioner as guardidfo. 

There is nothing in the Act to support the 
conclusion that the Deputy Commi^ioner, 
being in the position of the Collector in the 
Santal Perganas, is incompetent to apply as 
such for the appointmen t of a guardian to a 
minor under the provisions of the Act, even 
though the application would be to himself in 
his capacity of District Jutfge, nor is there any- 
thing to support the view that the District 
Judge is precluded from appointing the Deputy 
Commissioner as guardian of a minor, even 
though he himself may hold the latter office. In 
his two offices as District Judge: and I}oputy 
Commissioner, he has two distinct personas in 
the eye of law; and, in the latter capacity, when 
appoi/ited as guardian, he is subject to the con- 
trol of an authority different from himself as 
District Judge. 

The sections in Ch. Ill of the Act apply to 
persons other than the Collector appointed as 
guardian. Keshob&ti Kumar! y. Satya Narain 
Singh, 84 C. 569. 


The word “ debt” in S. 4 (1) includes any 
debt except rent. A Court granting the succes- 
sion certificate is not competent to inquire 
whether a debt alleged by the petitioner is 
really due to the estate of the deceased, before 
granting c< the certificate! Andalammal y. 
Yenkatacharlu, 17 K.L.J. 257. 

Benson and Wallis, jj. 

Reference : — 28 B. 119, It. 

( 8 ) S. 9— Disputed question of title— Duty 
of the Court. 

S. 7 of the Succession Certificate Act makes 
it incumbent on the Court to pass a definite 
order giving the certificate to one applicant or 
another with all convenient speed; If the 
question of title is in doubt, the Court should 
decide it on prima facie grounds to the belt of 
its ability, give a certifioat# accordingly and 
take security; It should not* refuse to adjudi- 
cate, because difficult questions ariseor|be- 


Buett and Shabfuddin, jj. 

(2) Ss . 7, 47, 48 — An order by a District Judge 
under S. 7 , if open to review . 

An order made by a District Cout, under 8. 7 
of the Act refusing to appoint a guardian, is, 
under S. 47 fa), open to .appeal to the High 
Court ; butS. 48 provides — “save as provided by 
S. 47 of the Actand by S. 022 Of the Code of Civil 
Procedure, an order under the Act shall b * final 
and shall not be liable to be f contested by suit 
* ‘or otherwise." Held, therefore, that, under the 
fording in the above sections, the Legislature 
could not have intended that S. 628 of tb* Code 
should be applicable to such a case, since the 
words “or otherwise” necessarily precluded 
the notion that such orders were liable to be 
contested on review. Farid Y. Jfjtha, 148 P;R 

Rattigan and Lal v 
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kb YII1 of 1890 (Quardi&n* and Ward*).— 

( Continued 

(8) 5. 8— Minor Hindu girl— Living with 
maUrnial grandmother— Father married 
again— whether a fit guardian. 

In an application for appointment of a guar- \ 
dian for a miior, the Court has really to see 
what is for the benefit of the minor. Where a 
Hindu girl, aged 10 years, had boon living with 
her grandmother since the age of 5, the grand- 
mother being in good circumstances, and it 
appeared that the father had married again, on 
an application being made by the father to be 
appointed guardian of her person, held, that the 
father should not, under the circumstances, 
have been appointed guardian of the person of 
the girl, and having regard to her welfare, slio 
should be restored tu the custody of the grand- 
mother. Bindo Y.*Shamlal, 4 A.L.J. 22= A. 
W.N. (1907), 24 =29 A. 210. 

Knox and Richards, jj. 

(4) S. 10 — Guardian and minor — Paternal 
uncle or mother— See Mahomedan Law 
(Guardianship), No 2, A. W.N. (1906), 256=29 
A. 10. 

(5) S. 17— Hindu Law — Minors— Appoint- 
ment of guardians, * 

Matters to be considered by the Court in 
appointing a guardian under S. 17 of tpe Guar- 
dians and Wards Act, 1890, fir., the legal right 
to be appointed a guardian, the preference of the 
minors and the existing or previous relations, 
are very mindr considerations as compared with 
the main question what order would be for the 
welfare of the minor. 

In making orders appointing guardians for 
the persona of minors, the most paramount 
consideration for the Judge ought to be— What 
order under the circumstances of the case 
would be best for securing the welfare and hap- 
piness tj>f$he minors ? With whom will they be 
happy? Who is most likely to contribute to 
their well-being and look after their health and 
comfort ? Who is likely to bring up and educate 
* the minors in the manner in which they would 
have been brought up by the parents if they 
had been alive ? In faot, the main questioner 
the Court to consider in the case of the unfor- 
tunate minors who have lost their natural 
guardian is, whom, amongst the relations, or 
for $he matter of that, friends of the minors, 
can yoti select who will supply as nearly as 
possible the place oftfoeir lost parent or paren- 
ts ? Tb« interest, weU-beingand happiness of 
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Act VIII of 1890 (GuwdUn* tad Ward*).- 

[Continued,) § 

the minors ought to be the main and paramount 
consideration for the bouft in selecting the 
guardian of the person of a minor. Re Guar- 
di an und Wards Act: Re Goolbai and Lilbal, 
9 Bom L. R. 923. 

Davar, J. 

(6)— S, 41, cU 4— Guardian's liability to ren- 
der accounts— Suit for accounts. 

Whore a previous guardian failed to deposit 
the process fee, which he was required to pub 
in, for the purpose of notice being given to the 
. succeeding gu ardian to come in and inspect the 
accounts, and the Court has made no order 
declaring the previous guardian to be dis- 
charged under S. 41, cl. 4 of the Act, a suit lies 
for th^ purpose of calling upon the previous 
guardian to render accounts. The mere fact 
that the succeeding gurdian has neglected to 
inspect those accounts, although they were 
lying in the Court for about a year, is no legal 
bar to the suit being maintained. 

Although a question, as to whether certain 
properties, in rcspeclfcjf which accounts are 
claimed, really belonged to the estate of the 
minor or to the previous guardian personally, 
is a question of right, whicn cannot properly 
be gone into in such a suit, still, for the pur- 
pose of taking an account, it must be seen what 
are the properties, which the previous guardian 
took possession of, as guardian of the minor 
under the orders of the Court ; and he is bound 
to render an account, in respect of all the pro- 
perties, of which he received charge as such 
guardian. Kaniz Fatima y. Sajjad Hosain, 
34 0. 211. 

Ghcse and C^Spersz, jj. *• 

(6-fl) S. 47 — See No. # 2, supra, 

(7}* Ss, 47 and 48 — Indian Majority Act { IX 
of 1875), 8, 3— Order made under the 

Guardians and Wards Act by a Judge in 
Chambers can be altered , rescinded or set 
aside— The period of minority does not 
extend to twenty-one years by the setting 
aside of such order, 

S. 48 of the Guardians and Wards Act is 
intended to give finality to contested orders, 
and to enact that * once an order is made, 
except as provided in S. 47 and saving the 
provisions of S.*622 of the Ciy. Pro. Code, the 
order shall be final and shall not be contested 
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let YIII of 1890 {Guardians and Ward*).— 

( Concluded.) 

bf& substantive suit or by any other form of 

litigation. * f € 

■ * 

The Guardians and Wards Act makes no 
provision for setting aside an order made under 
the Act. But, if such an order is made by 
the Judge* sitting in Chambers, he has the 
power to vary, alter, modify, rescind, recall, or 
set aside, the order, if he finds that it is one 
that requires, in the interest of justice, to be 
dealt 1 with in that way, or if he is satisfied that 
it is one that ought not to have been made. 

If an order appointing a guardian is made, 
and subsequently, it is set aside, on the 
ground either that it was improperly obtained 
or erroneously made, and that it was an order 
bad a6 initio and one that ought never to have 
been made, the period of minority, under the 
provisions of S. 8 of the Indian Majority Act, 
is not extended to twenty-one years. Nagar- 
das Yutsraj v. An an dr ao Bhai, 9 Bom. L.R. 
495. 

Da VAR, J. 

(7-fl) S. 48 — Sec Nos^f2 and 7, supra. 

(8) S. 52— Act IX of 1375 ( Indian Majority 
Act) , &. 3 — G uardi an and minor — Effect of 
appointment of guardian— Civil Procedure 
Code , S. 440. 

Where a guardian has once been appointed 
under the provisions of Act VIII of 1890, the 
attainment of majority by the ward is post- 
poned, until he reaches the age of twenty-one 
years, notwithstanding that the guardian 
appointed by the Court may be discharged 
before that time arrives. Sadho Lai y. Murli- 
dh&r, A.W.N. (1907), 213 = 4 A.L.J. 597. 

Knox, c./., and BANERj^and Richards, jj. 

References :— 21 B. %31, F; A.W.N. (1891) 

118 , I>. 

Act IX of 1890 (Railways). 

(1 ) S' 07 — Reserved accommodation — Waiver 
of benefit by Raihoay Company . 

Under S. 67 of the Indian Railways Act, 
* 4 fares shall be deemed to be accepted and 
tiokets to be issued subject to the condition of 
there being room available in the train for which 
the tickets are issued. ” This is a provision in- 
troduced for the protection of the railway ; and 
it is open to them to waive the benefit of this 
section. But they cannot be considered to have 
waived the protection, merely because they 


L— Imperial Acts.— (Continued). 

iv . 

Act IX of 1890 ( Railways) ,-^Coniinuedj 

allowed the plaintiff to take advantage of the 
rule which entitles five second-class passengers, 
in travelling together, to a reserved compart- 
ment when practicable. 

The reserved compartment must bo deemod 
to have been applied for and granted on the 
usual term that “ reserved carriages in mail 
trains can only be provided when the load o i 
the train permits.** 

So where the Railway Company did not 
provide the plaintiffs with a reserved carriage 
in a mail train, on the ground that the load of 
the train did not permit, it was held that the 
Company were not liable in damages. Koimni- 
reddy Buryanarayanamurthy y. The Madras 
Railway Company, 30 M. 417. 

Benson and Wallis, jj. 

(2) S. 72 — Duty of Railway Company as 
carriers — Burden of proof— S. 151 , Con- 
tract Act . 

A horse carried by the defendant Railway 
Company was injured on the way and died a 
few days after. The horse was not carried at 
the owner’s risk, nor was it insured. The plain- 
tiff, suing for damages, alleged in the plaint 
that the accident was due to a defect in the 
horse hex, but failed to prove it. The suit was 
thereupon dismissed. 

-i held, on appeal, that the burden of proof lay 
upon the defendant Company, under S. 72 of 
the Railways Act, to prove that it discharged 
the duty of a bailee, under S. 151 of the Con- 
tract Act. 

Tho burden would only be discharged by 
proof that the horse box was in all respects 
sufficiently fitted, and adequately secured, and 
that, on the journey, such precautions as ordi- 
nary prudence dictates were taken by the 
Company’s servants (a). 

The burden of proof cannot be affected by 
the fact that the plaintiff had put forward, and 
failed to make good, a theory of his own to 
account for the accident (b). B&bu Haridas cr, 
T|| Agent op Manager of the B.B. and C.I. 
Railway, 3 N.L.R. 94. 

Drake-Brockman, j.c. : 

References :—(<*) 9 B.H.C. 1, 41 L.J.C.F, 268 
and 22 A. 861, R ; (b) 1 N.L.R. 4, It 

(3) Ss. 72, 71 and 75 (1 ) — Company's liability 
for loss of passenger's luggage. 



41 


DIGEST OF CASES. 42 


/. Imperial Acta— (Continued,) 

ActSx of 1800 (Railways) •-*?■( Concluded . ) 

A railway passenger, whose box, contain- 
ing cloths, gold and silver ornaments and 
currency notes of the value of over Rs. 100, has 
been entrusted to the Railway Company’s 
servants, for conveyance in the luggage van, 
and has been lost or stolen, cannot recover the 
value of the box or of any part of its contents 
from the Company, unless he had made the 
declaration prescribed by S. 75 (1) of the Act. 
The words “ any parcel or package ” in S. 75 (1) 
includo passenger’s ‘‘luggage” dealt with by 
S. 74 of the Act. Gl. ( b ) of the second 
schedule of the Aot covers currency notes. 
Alw&z y. Simla-Kalka Railway Company, 
73 P.R. 1907. 

Reid, j. 

Reference:— 56 P.*R. 1897, II. 

(3 -a) S 74— See No. 3, supra. 

(4) S. 75 — Through-booking by steamer and 
rail — Liability for loss of goods — See Carriers, 
No. 3, 11 C.W.N. 1076. 

(5) S. 75 — Contract to carry partly by steamer 
and partly by rail — Consignor’s omission to 
declare value and description of goods — Inabi- 
lity for loss of goods — Sec Carriers, No. 1, 
31 C. 419. 

(5 -a) S. 75 (1)— See No. 3, supra . 

(6) Ss. 77 , 240— Consignment— Over charge 
— Notice of claim— Statement of fact in a 
letter — Evidence. 

The plaintiff sued the defendant Railway 
Company to recover the excess amount claimed 
and received by the Company as carrier after 
the delivery of the goods to the consignee. 

Held that the notice prescribed by S. 77 of 
the Indian Railways Act was necessary : the 
overcharge referred to in the section is not con- 
fined in its meaning to an overcharge recovered 
before the delivery of the goods to the consig- 
nee at their destination. 

Held, also, that a letter under S. 140 of the 
Act must be an exact compliance with the 
terAs of the section ; it must, therefore, 
delivered to the agent at his office. 

The statement of a faot in a letter is not 
proof of the fact itself. Great Indian Peninsu- 
la Railway y. Devasi Yersee, 9 Bora.L.R. 942 
= 31 B* 584.0 

Russell, a.c.j., and Batty, j. 

(7) S. 140 — See No. 6, supra . 


1. —Imperial Acts.—(Continmdfi 

Act IY af 1893 (Partition). 

(If S. 4—“ Dwelling hotese* belonging to an 
undivided family ’ ’ — Muhammadans. * 

lleld that the expression “ a dwelling house 
belonging to an undivided family ” as used in 
section 4 of the Partition Act, 1893, is not 
applicable to a house belonging to a Muham- 
madan family. Hashmat Alt y. Muhammad 
Umar, A.W.N. (1907) 52 = 4 A.L.'J. 209 = 29 A. 
308. 

Knox and Richards, j j. 

Reference : — 13 A. 282, R. 

Act I of 1894 (Land Acquisition), 

(1) Reference to Civil Court of question of 
apportionment of compensation money— 
Decision , if res judicata on question of title 
to other properties— Decree of High Court 
affirming decision— Leave to appeal to the 
Privy Council— Appealable value— A mount 
indirectly involved. 

A decision of the Court, with respect to the 
tipporfcionment of compensation money, upon a 
reference under the Land Acquisition Act, 
should not be treated as res judicata affecting 
other parts of the claimants' property hold 
under the same title (a). 

| 

When less than ten thousand rupees of com- j 
pensation money was apportioned by the land * 
acquisition Judge, and his decision was affirm- 
ed on appeal by the High Court. 

Held , on an application for a certificate for 
leave to appeal to His Majesty in Council, that 
the case could not be regarded as indirectly 
involving a larger amount, because other pro- 
perties not acquired were held under the same 
title. Rai Bhaia J^iagaj Deo Bahadur v* 
Kali-Charan Singh, 11 C.W.N. 5& = 34 C. 
406. » 

Maclean, c.J.,and Fletcher, j. 

References \—(a) 7 C. 406, F ; 20 M. 269, It ; 
12 C.484, 2). 

(2) Apportionment of compensation between 
landlord and tenant— See Landlord and 
Tenant, No. 17, 5 C.L.J. 662. 

( 3) Proceedings under— Property mortgaged 
converted into compensation-money— Rights 
of mortgagee decree-holder— See Transfer of 
Property Act, No. 56, 6 C.L.J . 745. 

(4) Ss. 3 (a), 6,17, 18, and 33 — Acquisition 
of land with trees on— Compensation. 
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I .—Imperial Act8.—( Continued). 

Act I of 189i (Land Acquisition).— (Continued). 

•In awarding compensation for land® with 
trees on, a separate assessment of the compen- 
sation for the land and for the trees, respect- 
ively, is not necessary* The value of the trees 
is properly a part of the market value of the 
land. The word “ land ” in S. 8 (a) includes 
• “things attached to the earth” and therefore 
trees, and this definition has to be applied to 
v S. 28, unless there is something repugnant in 
the context. 

S. 23, sub-sec. 1, cl. (2), refers to damage 
sustained by reason of taking the standing 
crops or trees, which may be on the land 
at the time of its being taken possession , and 
cannot, without a misuse of language, be 
applied to a case of purchase of land with trees 
upon it. In such a case, if the price is fair, no 
damage is sustained by each party. The 
clause may be applied to the case provided for 
in S. 17, when the Collector takes possession 
before award, and the owner of the land declines 
to accept the sum then offered as payment for 
the crops or trees taken, or it may also b« 
applied to the case of crops or trees grown after 
the date of the declaration under S. G, the date 
with reference to which the market value has 
to be estimated. 

f To read S. 23 (1), cl. (1) as referring to the 
bare land without trees, involves the difficulty 
that there is no provision in the Act for the 
separate assessment of compensation for build- 
ings, apart from the land on which they stand. 

As it is impossible to hold that they are liable 


L— Imperial Aets^Conttnu^. j- 

Act I of 1894 (Lead Abtfittltlfei).— (Continued.) 

evidence before the Court or on admissions 
made by the opposite party (a). * 

S. 23 of the Act renders it compulsory on a 
Judge to take into consideration certain matters 
there referred to, and to allow compensation for 
such of them as are admitted, or as ho finds on 
the evidence before him to exist. 

S. 25 of the Act renders it imperative upon a 
claimant to claim, in response to a notice under 
S. 9, compensation under every head on which 
compensation may be awarded under S. 23, 
although at the time he puts in his claim, he 
cannot know when the Collector will take 
possession of his land, and consequently cannot 
estimate what he should claim for damages, 
which have to be assessed in reference to that 
time. * 

Under cl. (a) of S. 3, “ land ” includes things 
attached to the earth, and so, in assessing the 
market-value of the land at the date of the de- 
claration of intention to acquire it, the value of 
trees on the land at that date must be allowed 
for ; but this must be included in the market- 
value of the land. The second head under S. 23 
can only be taken to refer to such crops or 
produce as have been grown in the interval, 
from the date of declaration of intention to 
acquire to the date of actual taking posses- 
sion. (b) Bhwe Gaung y. The Collector, 4 
L.B.R. 71. 

Fox, c.r., and In win, j. 


to be acquired without payment of compen- References : — (a) 32 C. 605, F ; (b) 8 L.B.R. 

safcion, the word ‘ ‘land” in S. 23 must be taken 117, R. 


to include * ‘ buildings standing thereon . ” If so 
‘ ‘ troes ’ ’ must also be included in the word 
“land,” ftS buildings as well as troes are “things 
attached to the egrth.” Sub-Collector of 
Goday&ri y. Siragam Subbaray udu, 1G 
561=30 M. 151. 

Subbahmaniya Ayyar and Miller, jj. 

(5) Ss.3, 9, 11— 1C, 2U, and 23— Method of 
assessing compensation — Amount of claim — 
Market-value— Value of trees, § | 

Proceedings of the Collector under Ss. ll— 15 
of the Act are administrative, and not judicial. 
The proceeding before the Court under S.|22 is 
judicial, and therefore entirely distinct frofi the 
Collectbr'a proceedings, and in no way a |onti- 
nuation of such proceedings. Being a judicial 
proceeding, the decision in it must be hard en 


(6) Ss . 3, and 18 — * Person interested' — Re- 
ference to Civil Court— Conflicting claims. 

In a certain Land Acquisition matter, the 
Collector apportioned the amount of compen- 
sation between the landlord and the tenants. 
Subsequently, another person appeared and 
claimed the amount apportioned to the landlord 
as the real landlord , alleging that the person, to 

K ihc Collector had apportioned the money , 
t the real landlord of the land acquired. 
Hector, thereupon, referred the matter to 
the Court. 

Held, the reference was validly made, and 
the Civil Court had jurisdiction to decide the 
dispute \a). Rani Hemanta Kuipari Debi y. 
Hari Gharan Guha, 5 C.L. J. 801. 

BaKW ^didooiuSBjER, 
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1. ^Imperial Apts^— (Continued). 
]UsU0fi«9i(L^ 

References :~(o) 17 A. 678, approved ’, 7 A. 
817, 7 C. 406, B. 

(6-a) S, 6—See No. 4, supra. 

(7) 8s. 6, 7, II, and 24— Collector’ s award 

—When final— Nature of proceedings prior 
to award— Bases for calculation of market- 
value. 

Where an officer specially appointed, under 
the Act, for the purpose of acquiring land, 
makes merely a calculation , and also entirely 
leaves the question of compensation to be given 
to a portion of land undecided, and refers the 
case to the Deputy Commissioner, asking per- 
mission to allow the rates he has proposed, the 
reference of that officer is not an award at all. 
The award in such a case is the modified award 
of the Deputy Commissioner who has been also 
appointed, under S. 7, to make order for the 
acquisition, although such officer was not so 
empowered at the time of reference by the 
special officer. 

The proceedings up to the Collector’s award 
are not judicial f but merely administrative, 
and any deviation from the procedure prescrib- 
ed in S. 11 of the Act will not renddr the 
proceedings ultra vires {a). 

There are three methods of arriving at tho 
market-value of agricultural land in this coun- 
try, viz., Comparisons with recent sales of 
neighbouring lands, capitalisation of net profits, 
and valuation on the basis of land revenue (/>). 

Where the Government delayed the publica- 
tion of notification under S. C of the Act for 
more than one year, and, where the market- 
value of the land increased during that period, 
on account of the fact that people knew of the 
intention of the Government to establish a civil 
station at that locality, held that, under S. 24 
of the Act, the rise in price was merely specula- 
tive and the Court was not bound to take into 
consideration such increase of price, notwith- 
standing $. 28, cl. (1), under which the Codrt 
was to take into account the market vahte M 
the land at the date of notification (e). F&pjij||| : 
Shah y. The Secretary of State for Indians 
Council, 68 P.B. 1907-88 P*W.K. 1907. 

JoaiTBTOJiB and Rattigan, jj. 

86 and 82 C. 606 (P.G.), 
F;il5 ktf* 1906i B ; |i) 16 & 279, B ; (c) 90 


1.— Imperial Acts.— (Continued). 

Act I of 1894 (Land 

(8 tym. 6,11, 14, 18 and 21^-Issuing differ- 
ent decl orations— Consolidation of claiihs 
•—Onus of proof— Stops of the inquiry by 
t he Judge —Principles of calculating the 
market-value of land. 

The Local Government should pndeavour to 
avoid issuing different declarations, under S. 6 
of Act I of 1391 (Land Acquisition), for the 
acquisitions of portions of the same tract of 
land, when the declarations follow each other in 
rapid succession. The Collector and Judge 
should also try to consolidate claims for com- 
pensation as far as possible. The encourage- 
ment of piece-meal acquisition results In loss 
to all the parties concerned, including tho Gov 
eminent itself. 

Though the claimant must, on a reference 
under S. 18 of the Act, begin and thus start a 
case, showing that the Collector's award should 
not be accepted, the onus of proof varies ac- 
cording to the probative value of the enquiry 
made by the Collector under S. 11 of the Act. 
# S. 14 gives the Collector powers to summon 
witnesses and to make an enquiry in the same 
way as a Civil Court would do in such a case. 
He is, also, bound, when a referem^ is made 
to the J udge, to state the grounds on which his 
award of compensation was based. If, however, 
he makes no enquiry or gives no ground for his 
valuation, the burden of proof on the claimant 
is nominal. The Judge must decide according 
to the weight of evidence irrespective of the 
questions of onus prohandi and without throw- 
ing on the claimant an undue share of it (a). 

S. 21 of the Act authorizes the Judge to 
confine his enquiry (into the valuation) to the 
interests of the persons affected by the refer- 
ence under S. 18, HUt the section must mean 
the admitted interests. # If there be any dis- 
pute as to the relative value of such interests, 
the total amount of compensation paid may be 
the subject of a case for apportionment, and the 
Judge should determine the total amount pay- 
able for the land, leaving the question of ap- 
portionment to be decided in a separate proceed- 
ing to be asked for by any of the parties, 

The valuation of homestead lands is generally 
higher than that of agricultural landf , and it is 
well known that gardens and tanks are adjunots 
of lands occupied as homestead in this country. 

The different kinds of land must be differently 
valued, and. the valuation must also vary 
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/. —Imperial A cts • —(Continued) . 

Act I of 1894 (Land Acquisition).- -(Con^im^d) . 

according to advantages or disadvantages as 
regards the river, the proximity of roads and 
railway communications. r 

The profit which might arise from the most 
advantageous disposition of land is one test for 
determining its market price (ft). 

The probable us 3 of land in the most advan- 
tageous way, in accordance with, or following, 
th^ use already made of neighbouring lands, 
leads to speculative advances in prices, and 
regard should be had to such advances ( c ). 

The utility of land is certainly an element 
for consideration in estimating its value, that 
is, the utility which may bo calculated by a 
prudent business man (d). 

If any person or company could and did pay 
a certain price for a block of a neighbouring 
land similarly situated and possessing similar 
advantages, with a view to some profitable 
disposition thereof, there is, no reason why 
another block of lands, the subject of acquisition 
under the Act, should not be similarly valued. 

The market- value of the acquired lands must 
be ascertained from recent instances of sale in 
the same or in the adjoining localities, and from 
the average rentals of these and similar lands 
in the neighbourhood. 

In calculating the market. value of land, as 
deducible from instances of sales, the freehold 
of interests, including the interest of tenants 
and under-tenants, should be taken into con- 
sideration. If any sale relates to a permanent 
subordinate interest, the capitalised value of 
the landlord’s interest should be added. If the 
calculation^ to tc made on tho basis of income 
derived or derivable from the land sold, the 
profit realised by the person in actual occupation 
should bo®the basis of calculation. The rent 
realised by the tenure-holder of the lowest 
grade, may, also, occasionally, be the determin- 
ing factor, 

In sales, of land for ordinary homestead pur- 
poses, the price may not he as high as what 
would be paid for factory purposes, but the 
general demand for land and the consequent 
reflex action on the prices of all classes of land 
oannot be gainsaid, and this factor should be 
taken into account in calculating the market- 
value of the lands under acquisition . 

Where the land under acquisi tion are chiefly 
homestead and tanks, ^statutory rights, such 
as the rights of agricultural tenants generally 


I.— Imperial Acts •—( Continued .) 

Act IX of 1894 (Land Acquisition).— 

are, do not debar the proprietors from getting 
the full benefit of their unearned increment. 
The actual assets of the land should be con- 
sidered, and not merely the rents paid to the 
proprietors or any intermediate holders. Fink 
y. Secretary of State for India, 34 0. 599. 

Mitiia, and Caspehsz, jj. 

References :—(a) Judgement of 12th April, 
1907, in appeal from original decree No. 264 of 
1905. (ft) 20 0. 103, R. (c) 28 I. A. 121,12. 

(d) 32 C. 343, R. 

(8 -a) S. 7 — See No. 7, supra. 

(8- ft) S. 9 — Sec No. 5, supra. 

(9) Ss. .9, 12 and 18 — Railways Act (IX of 1890 ) , 
S, 10, sub-sec. (2)— Acquisition of land for 
railway bridge — Acquisition proceedings — 
Irregularity — Waiver — Notice on pier sons 
interested — Requisites of a valid notice — 
injunction or damages — Ferry —Franchise , 
injury to exercise of — Compensation — 
Measure of damages — Capitalisation of pre- 
sent profits, if proper test of value . 

Notice under S. 9 of the Land Acquisition 
Act, inviting claims for compensation for lands 
acquired, should contain the material facts, 
which would enable the land-owner to indentify 
the land. 

Where the land is affected with a franchise, 
a description pf the land simply, in the notice, 
is inadequate. 

When a railway bridge has to be constructed 
across a river, the bed of which belongs to a 
private individual, a portion of the river-bed 
under the water has to be acquired and com- 
pensation paid for it. But such acquisition 
will not necessarily interfere with any existing 
ferry, unless the approaches to the ferry are 
also acquired, ip which event the notice ought 
to specify that the ferry itself is intended to be 
acquired (a). 

A notice under S. 9, specifying a shorter 
time than 15 days (as prescribed in cl. (2) of 
the section) for the appearance of persons 
interested in the land to advance their claims 
at® objections, is illegal. 

In order to give validity to a proceeding for 
the acquisition of land and finality to the 
award in which they terminate, the power of 
acquisition, with all the statutory^iimHations 
and directions for its use, must bo strictly 
pursued, and every essential pre-requisite to 



M DIGEST CASES. 56 


t.—tonpetial Act*.— {Continued). 

Actl W 189f (Land Acquisition).- (Contd). 

the jurisdiction called for by the statute must 
be striofcly complied with (6), 

Notice under S. 9 is essential to the exer- 
cise of tho Collector’s jurisdiction. Where 
a Collector has omitted to take some step, which 
is essential to the validity of tho proceedings, a 
waiver of the defect by the owner has to be 
clearly established and it must be shown that 
the owner acted with full knowledge of all tho 
facts (a). Tlifere can, moreover, be no waiver 
when the owner appears and expressly reserves 
his legal rights (d). 

Sub-sec. (2) of S. 10 of the Railsvavs Act, 
docs not bar a suit for compensation in the Civil 
Court, when the Collector refuses to adjudicate 
upon the claim put forward by the owner. 

A suit will lie in the Civil Court, in respect 
of claims for damages, which could not have 
been foreseen at the time of tho acquisition 
proceedings (e). 

The owner of land sought to be acquired can- 
not obtain an injunction, merely because there 
has been a defective description of the land in 
the notice under S. 9. Where damages will 
adequately compensate for the injury, injunc- 
tion will he refused (/),■ 

The taking of property, which merely injures 
a franchise, but does not interfere with the 
exercise of it, does not entitle the owner of the 
franchise to compensation for damages to the 
franchise [g). 

Therefore, the mere construction of a rail- 
way bridge across a river, whereby the profits 
of the ferry are reduced, does not entitle the 
owner of the ferry to claim damages. 

Where, however, lands on both banks of a 
river, which were used as landing places for the 
ferry were acquired for the purpose of a railway 
bridge, the access to the river and, with it, the 
exercise of the franchise was destroyed and the 
owner, in consequence, became entitled to 
compensation (h). 

TJJie profits of a ferry being variable and liable 
to diminution, the damages in such a ca|p 
ought not to be calouted by ascertaining" the 
average of the profits at the date of the acqu i- 
sitioia and capitalising the same. Allowance 
ought to be made for the diminution of profits 
by competition for which no damage could be 
claimed Maharajah Sir Ramee war Singh 
y. The Secretary of State fo? Jadia, in 


/. —Imperial Acts.— {Continued). 

Act I of 1894 (Land Acquisition) — (Cmtd). 

Council, 11 C.W.N. 356 = 5 C.Ij.J. 669 » 84 Cv 
470. 

XIookeiuee and Holm wood, jj. 

References {a) L.E. 4 C.P. 59 (1808), R* 
(b) (1906/ A, C. 110 (1905), 5 N. Y. 434, 34 
Canada Sup. Ct. 650, 14 App. Cas. 612, (1892) 
A. C. 49S, 8 Peters 214, 70 Fed. Rep. 748, 48 
Fed. Rep. 898, Baldwin 205, 3 Fed. Cas. 821, 
R. (c) 3 N. Y. 511, 53 A.M. Dec. 325, 137, 
Indiana 400 = 37 N, E. 157, 124 U. S. 581, R. 
R Id) 25N.J.L. 809, 0 Bom. H. C.'(A.C.) 116, R. 
{e)2 B. and S. 617. (1863) 16 Q. B. 648, 83 
R. R. 645 (1851), 15Beav. 322 (1851), 2 M* and 
W. 824 (1837), 11 App. Cas. 127 (1886), 80 L A, 
60, R. (/) 36 Kansas 170,13 Pacific 2, 187 
Illinois 145, 58 N. E. 412, R. (p) (1877) 2 Q. B. 
D. 224, 11 Lee (Tennesse) 731, 91 Tennesse 
291, 18 S. W. 626, R. (h) 25 C. 346, 14 Q. B. 
25, 80 R. R. 203 (1849). 2 K. B. 287 (1905), R. 
(i) 112 Missouri 361, 20 S. W. 568,97 Maine. 
185, GO L. R. A. 856,(1894) A. C. 456, R. 

• (9-a) S. 11 — See Nos. 5, 7, and 8, supra. 

(9-6) S. 12 — See Nos. 5 and 9 supra. 

(9-c) S. 13 — See No. 5, supra. 

(9 -d) S. 14— Sec Nos. 5 and 8, supra . 

(9-tf) S. 15 — See No. 5, supra. 

(9-f) Ss. IG and 48 — Recovery of compensation 
money by Government— Title to land reverts 
to Hie owner — Madras Forest Act V of 
— Inclusion of land within reserve 
forest— Claim by the owner dismissed for 
default by Forest Settlement officer — Subse - 
I queiil civil suit barred . 

Where the compensation money granted to a 
person, under the L^nd Acquisition^ Act, was 
recovered by the Government, on its finding 
that it was not necessary to acquire the land, it 
. cannot be held that the title to the land conti- 
nued to vest in tho Government or that the 
Government continued to remain in possession. 

Whore the land , under dispute in a civil suit, 
was included in a block of land, which was 
constituted a reserve forest under the Madras 
Act Y of 1882 and the claim of the owner of 
the land was dismissed by the Forest Settle- 
ment officer for default, and the claimant pre- 
ferred no appeal against the order, held that 
the subsequent civil suit to establish tho 
plaintiff’s right to the land was barred by the 
decision of the Forest Settlement officer, (a) 
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i.— Imperial Actn.— (Continued.) 

Act I of 18M (band Aoqoiiidonl.-(Con^). 

SubrahmanW Aiari y. The Secretary of 
Slate ter India In Council, 17 M.L.J. 567. 

#. t 

Benson and 8 ankaran Nair, jj, 

References : — (a) 12 M. 105, 20 M. 279, F . 

(9 -g) S. 17— See No. 4, supra. 

(10) 8. 18 — Assessment of value — Iiow compen- 
sation to be awarded — Circumstances to be 
taken into consideration. 

The essential element to be taken into ac- 
count, in determining the market value of land 
compulsorily acquired, is the fact of its proba- 
ble user. In assessing the compensation, the 
umpire may and ought to take into considera- 
tion every circumstance, which is in existence, 
as a fact, at the moment when the notice to 
treat is given, and not only those circumstan- 
ces, but also the probable user, which might be 
made of the property. 

The way in which compensation should be 
awarded for land compulsorily taken, discussed. 

In the matter of Goverment and DayalMulji, 

9 Bom. L. B. 99. 

Chandavarkar, j. 

References : — 26 B. 1, 15 B. 279, R. 

(10-a)-S. 18 — See Nos. 4, 6, 8 and 9, supra. 

(11) Ss.18,80, and 21 — Apportionment of com- 
pensation — Reference to Court — Objection 
taken before Court by person who did not 
object before Collector. 

Under sections 18, 20, and 21, all that the 
Court can deal with is the objection, which has 
been referred to it, and it is not open to the 
Court to go into the question raised, for the first 
time, by a person who had not referred any 
question gx any objection i,o the Court under 
S. IS. A person, who did not raise any objec- 
tion as to the apportfonment of compensation 
made by the Collector, must betaken to have 
accepted the Collector’s award in that respect. 
JLbu Bakar v. Peary Mohan Maker jee, 34 C. 
451. 

Maclean, c.j., and Fletcher, j. 

(12) 8s. 18, 20, and 81— Reference to Special 
Judge— Scope of enquiry — Parties, addition 

af— after reference , Contesting award on matters 
outside the reference. 

In a reference under S. 18 of the Land |Ac- 
quisition Act, it is not open ‘to the Special 
Judge to go into questions raised by parties 


1.— Imperial Acta.— (Continued). 

Act I of 1891 (Land Acquisition^.— (CoiUd). 

who did not object to the award and apply for 
a reference. 

Where the reference under S. 18 related to a 
dispute regarding apportionment between par- 
ties A and B. 

Held , that the Special Judge was wrong in 
allowing parties C and D to be added on their 
own application and contest the award on a 
ground not raised in the reference (a). Goyinda 
Kumar Roy Chowdry y. Debendra Kumar 
Chowdry, 12 C. W. N. 98. 

Rampini, c.j., and Sharfuddin, j. 

Reference:— (a) 34 C. 451, F. 

(13) Ss. 19 (d) and 83 — Market-value — Proof 
— Onus — Omission of Collector to state 
grounds— Effect— Calcutta Municipal Act 
(III, B.C . of 1899), S. 1 557 — Bustee land— 
Valuation on the basis of best use , if per- 
missible — Special Judge — Jurisdiction to 
assess compensation outside the limits of the 
declaration. 

Tho methods of valuation of land acquired 
under Act I of 1894 may bo classified under 
three heads : (1) The opinion of valuators or 
experts, (2) the price paid within a reasonable 
time in bona fide transactions of purchase of 
the land acquired, or %ands adjacent to the 
land acquired and possessing similar advantges, 
and (3) a numher of years’ purchase of the 
actual or immediately prospective profit from 
the lands acquired. 

It is generally necessary to take two or all of 
these methods of valuation, in order to arrive 
at a fairly correct valuation. Exact valuation is 
practically impossible ’ and the approximate 
market- value is all that can be aimed at. 

Much reliance cannot be placed on the evi- 
dence of experts, unless it is supported by or 
coincides with other evidence. 

The burden of proof is ordinarily on the 
claimant in the Court of the Special Judge, to 
prove that the valuation made by the Collector 
is insufficient. But the burden must v^ry 
according to the nature of the enquiry made by 
the Collector. If no evidence has been taken by 
the Collector, and if no reasons have been given 
in his decision to support his conclusion, the 
claimant has a very light burden to discharge. 
The ipse dixit of a Collector has p very little 
weight and is not prima facie evidence of the 
correctness of his award; 
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L^mperial Acts.— [Continued). 

lei 1 of 1894 (Land Acquisition).— (Contd). 

The failure of the Collector / in making refer- 
ence under S. 18 of the Land Acquisition Act, 
to state the grounds on which the amount of 
compensation was determined as required by S. 
.19, cl . (d), makes it incumbent on the Collector 
to justify the award before the Special Judge. 

S. 557 of the Calcutta Municipal Act pre- 
cludes any valuation based on the most advant- 
ageous disposition of land, e.g., a valuation of 
bnsiee land, on the supposition of its adaptabi- 
lity for use as building land to carry expensive 
structures, which is the most advantageous 
use to which land can bo put in Calcutta. 

But the Collector- and the Special Judge 
under Act I of 1891 have limited jurisdiction. 
They arc bound by the official declaration in 
the local Gazette. Tl*e Collector cannot acquire 
or give possession of any land beyond the boun- 
daries given in the declaration. If he does so, 
he ccmmifcsan act of trespass. He has to find 
out the precise quantity of land notified for 
acquisition within specified boundaries, value 
the same under the provisions of the Act, and 
give possession accordingly. The Special Judge 
has to make similar enquiries. If the Local 
Government committed a mistake by giving an 
erroneous boundary, the Judge or Collector can 
not cure the mistake. If the land acquired be 
for Government purposes, and if the Govern- 
ment takes possession of land beyond the limits 
prescribed by the declaration or in excess of the 
area for which compensation is paid, it tres- 
passes on private land and is liable under the 
law of the country ; and so is a comi>any, if 
the acquistion is for its purposes. But such 
excess land cannot be valued and compensation 
awarded for it under the provisions of the Act. 
Harish Chunder Ncofjy v. The Secretary of 
State for India in Council, 11 C.W.N. 875. 
Mitiu and Caspeusz, jj. 

(13-rt) S. 20— See Nos. 11 and 1*2, supra. 
(13-5) S. 21 — See Nos. 8, 11 and 12, supra. 
Jl3-c) S,' 22— See No, 5, supra: 

(13*d) S. 23-See Nos. 4,5, 7 and 13, supra. 

{14) BS'23 and 25 — Collector— ‘A ward of compen- 
sation — T'ue award binding on Government 

but not . on cl a im an tr-Co t npensa tion 

‘ Market value *—Valn<riion by a hypothe- 
tical scheme ~ Development of small areas 
— Quest iofis of demand and supply — 
Allowance of ground-rent — Estimate of 
retimisfrom buildings— Assessment of value 


I.— Imperial Artu— (Continued)* 

Act I of 1894. (Land Acquisition).— (Contd). 

— Theory of economic rent— Frontage lands, 
valuation of— Brokerage fees, allowance 
of — Estimate an rental basis* 

The result embodied in his final offer, by a 
Collector acting under the provisions of the 
Act, is binding on Government under S. 25 of 
the Act. But the Collector’s deliberations con- 
cern the claimant no more than those of any 
private individual who makes an offer. They 
are not judicial, are not necessarily communi- 
cated and cannot affect the claimant’s action. 
They cannot either estop Government or regu- 
late or limit subsequent judicial inquiry. 

Compensation is to be based on the value of 
the land to the owner at date of notice, and 
not its value after acquisition. v 

The phrase “market value”in S. 23 of the 
Act excludes from consideration all circum- 
stances which would not affect the market as 
such, and the value is to be measured not by 
the standard of any individual’s capacity. 

• The valuation by a hypothetical scheme can 
be open to reproach, merely because, it is a cal- 
culation of the advantages to be gained by the 
development of a particular land for a special 
purpose. In establishing the advantages so to 
be gained, the first essential is, to prove the 
existence of an adequate demand for land in 
the locality in question for tha^pecial purpose 
contemplated. If demand as the main factor 
in determining price is assumed, the hypothe- 
sis must be without foundation and worthless, 
and no doubt a Court must, in such a case, re- 
ject it as affording no basis for valuation. But 
if demand for the development proposed be 
established, then its effect on the price, evidenc- 
ed by calculable returns, cannot be overlooked 
as a means of determining the probaftfo value 
after full allowance is made* for the cost of such 
development. It does not follow that because 
development is possible, it would pay. That 
must depend not only upon its cost but on the 
demand that can reasonably be expected when 
the development is completed. Bookless hypo- 
thetical development, irrespective of ultimate 
demand, is the real ground of objection to the 
employment of 'this method. 

Ip dealing with small areas where develop- 
ment would create but a small additional 
supply, it may, without danger, be assumed 
that the additional supply would be readily 
absorbed by the general public. But when the 
development proposed is for a special purpose 
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let I of 1895 (Land JLcq«isitioii).>-(^^)* 
Only, so as to appeal to a limited seotion of tbe 
public, and the development proposed is on a 
very large scale, the xfecessity for establishing 
the existence and extent of the demand in- 
creases in proportion to the extent of the area 
proposed for development. 

The first question to consider is the question of 
demand for the supply which it was proposed 
to create in the hypothetical development. 
If that demand is proved, the sworn estimates 
and calculations of responsible professional men 
as to the cost cannot be dismissed brevi maim. 
They are entitled prima facie at least to exami- 
nation. On the other hand, if the demand is 
not proved, tho development would be wasteful 
and worthless, and would detract from, and 
not add to, the value of the property to be 
appraised ; and in that case further examination 
into the details of the scheme would be 
unnecessary and would have to be abandoned. 


Subject to the conditions above stated as to 
the necessity of establishing the fact of adequate 
demand, there is nothing essentially objection- 
able in the hypothetical method as a means of 
ascertaining market- value. This does not 
necessarily involve as a corollary, that it is the 
only method, or that it should be applied to the 
exclusion of the more direct test of actual offers 
and sale, showing tho highest price offered, or 
given, for similar land, at the period in question, 
bv prudent purchasers, in full consideration of 
the advantages to be obtained. 

The utmost it is ordinarily safe to allow for 


the ground rent is one-sixth of the total rent, 
i.e., one-fifth of returns on bricks and mortar. 
This proposition being observed, if profits are 
six per cent, and land four per cent, the value of 
the lancWhould be three- tenths of the outlay on 
bricks and mortar. * 


To estimate the returns from buildings, it is 
necessary first to estimate the demand for the 
buildings ; for it is obviously unprofitable to 
build tenements which will not let. The 
demand ascertained as far as possible, the hypo- 
thetical soheme must be modified in accordance 
with it. The rates of the hypothetical rents, 


beingadmittedlyreasonable, must be multiplied 
by the number of tenants reasonably to be 
expected, and then the capitalized returns mi- 
nus the gross expenditure with the profits at 
ordinary rates will givo the value of the latod. 

It ik unsafe' to use the hypothetical 
method When dealing with large areas J The 


Imperial 

let I of 1884 (Land JlcSgtisititiokil i — -(Oon-id) . 
ordinary method ascertains the demand direct 
from the market. The enquiry stops there. 
The hypothetical method pushes the enquiry 
further back into the causes which would create 
demand in a reasonable market. The chief of 
such causes must ba the ultimate demand the 
purchaser can reasonably expect for the use of 
the purchase. If in pushing back the enquiry, 
this cause of value is left unexamined, the 
hypothesis must be without foundation. 

The method of assessing value, which is in 
accord with the theory of economic rent, is to 
deduct the building rent or profit rent from tho 
aggregate net returns and capitalizing the 
balance. This method is subject to the condi- 
tion that the aggregate net returns must be 
those from buildings which the site is 4 4 reason- 
ably capable of receiving. * ’« The pharse * 4 reason- 
ably capable of receiving” limits the applica- 
tion of the test to cases in which the buildings 
do not exceed the demand for such buildings 
on that particular site. 

The price of frontage land of the depth re- 
quired for ordinary buildings is not a proper 
guide to the price of the rear land ; and a rise in 
the former does not necessarily imply a corre- 
sponding increase in the latter. For the demand 
for frontage land is more than a mere demand 
for a building site. It is the demand for residence 
in a street with concomitant advantages. 
Streets are not made for isolated buildings, and 
back land is not ordinarily affected by a demand 
for residential quarters. The demand must be 
not merely for more building sites but for now 
streets and neighbourhoods, before it can have 
directly an appreciable effect on large areas of 
vacant back land. 

One sot of brokerage fees, that is to say, 
those payable on purchase, should be deducted, 
when the price is estimated by capitalising 
returns and deducting inevitable outgoings. 
But this is not necessary when the market 
price is known for the market has presumably 
already considered such items. 

When the estimate d on the rental ^asis, 
the purchaser looks to the annual returns 
minus the outgoings as the value he gets for 
his money. If he does not look to those an- 
nual returns but only wants to sell again* then 
the value he expects to.get is not estimated on 
the rental basis but upon the future market 
price which he speculates on obtaining from 
some third person, and in 
that future p&a WHI 
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1 ^Imperial Act*.— (Continued), 

Acfof I 4^ 

on re-eoupiag himself from it, for all expenses 
which that transaction would involve and 
therefore will not buy unless he thinks that, on 
re-sale, he can realise a price which will pay 
him back more than the market price at the 
date of purchase. Merman ji Cam a, In re , 9 
Bom. L.R, 1282. 

Batty, j. 

(14- a) S. 2#— See No. 7, supra. 

(14 -5) S. 25 — See No. 14, supra. 

(15) S8. 30,53 and 54— Reference to Civil 
Court for apportionment of compensation— 
Dismissed for default— Restoration-Stiff id 
ent cause— Civ. Pro. Code (Act XIV of 1 882), 
S. 103 , if applies. 


M I of 1091 (Land Acquisition).— IContd). 

security is diminished pro tan for. Where, there- 
fore, a portion of the mortgaged propert/ if 
acquired under the Act for public purpose and 
the compensation awarded is less than the 
mortgage money, the mortgagee is entitled 
to the whole of the compensation in liquidation 
of the mortgage debt, the indivisibility of the 
mortgage attaching itself to the proceeds of the 
sale of the portion mortgaged, and the whole 
and each part of the land mortgaged being secu- 
rity for the whole amount advanced'. Topan Das 
y. Jeso Ram, 17 P.E. 1907 - 67 P.W.R. 1907. 

Reid, j. 

References 20 C. 241, 16 A. 78, 13 M. 821, 

R. ■ ■ - : 4 


S. 108 of the Civil Procedure Code applies to 
a reference under B. 80 of the Land Acquisition 
Act, the party, at whose instance the reference 
was obtained, occupying the position of the 
Plaintiff and his opponents that of Defendants 
(a). 

Where the pleader engaged by the former 
could not attend owing to his wife’s illness, and 
another gentleman, who had agreed to take up 
the case as his substitute, was unavoidably pre- 
vented from attending the Court, and there 
being three cases on the day’s list above the case, 
the party himself did not anticipate that the 
case would be called at an early hour, and so 
failed to be present with his witnesses, at the 
time when the case was called ; 

Held , that these facts combined made out a 
case of sufficient cause for the re-admission of 
the case, but only subject to conditions. 

The case was restored on condition of the 
defaulting party (appellan t ) paying beforehand 
to his opponents the costs of the hearing on 
the day on which the $pe was dismissed, the 
subsequent costs of the application under S. 
103, C.P.C., and the costs of the appeal before 
the High Court, Behary.Lal Sur Y. Nanda Lai 
Goswaxni* 11 C.W.N. 430. 

Bbett and Sharfuddin, jj. 

• 

References :-^(a) 7 C.W.N. 249= 80 C. 86 and 
25 Avl38, 

(10V S. 31— Portion of ntortgaged pi'operty 
acquired for public purposes— Mortgagees, 
right to compensation awarded. 

A mortjegee is entitled to take as much secu- 
rity as he can get for his monery; ***<*, *hen part 

^ land ^ from him, his 


(IG-a) S. 48— -See No. 9-/, supra. 

(17) S. 53 — Seo No, 15, supa. 

(18) S. 54— See No. 15, supra . 

Act XY of 1893 (Crown Grants). 

(1) S. 3 — Validity of grant by Government of 
an estate not recognised bg Mahomedan Law. 
A grant by the Crown for the maintenance of 
a tomb cannot be contended to be invalid, on 
the ground that it created an estate not re- 
cognised by the Mahomedan Law, the Crown 
has, under S. 3 of the Act, power to make 
any such grant or transfer, “any rule of law, 
statute, or enactment of the legislature to the 
contrary notwithstanding.” Haji Mahoniftd 
Nasurudin Khan Bahadur y. Egambara Ifttd* 
aiy, 2M.L.T. 55. 

• SUBRAIIMANIA AVYAIt and BkNSON, 33 . 

References :— 82 I.A. 215, 2 M. 294, R ; 
18 M. 201, D. 

Act II of 1899 (Stamp.) 

♦ , m 

— Sec Stamp Act. 

Act IX of 1839 (Arbitration). 

(1) Ss. 4 and 19 — Application to file iotitUn 
statement , if step in proceedings under ^ 
S. 19. 

Taking out a summons, for further time, to 
deliver a written statement, is taking a step ip 
the proceedings, within the meaning ; of S..19 
of the Arbitration Act (a). 

S. 19 of the Arbitration Act examined and 
explained ( h). Barat Kumar Boy y. the Cor- 
poration of Calcutta, 14 C.W.N. 806 = 84 C. 

443. . 

. W.OOD»OFFF., J,, 
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1.— Imperial Ada*— (Concluded.) 

Act IX of 1899 

References :— (a) I*R. (1890) Ap. Cas. 1 
(18&5), F. (5) (1895) 1 Q.R. 850, R. 

t • 

(3) S. 19 — • Jurisdiction of High Court to stay 
proceedings in the Court of Small Carnes- 
Arbitration , reference to. 

The legal proceedings referred to in S. 19 of 
the Act do not necessarily mean legal proceed- 
ings in the High Court alone. S. 19 gives juris- 
diction to the High Court to stay procee Hugs 
ill any Court in the Presidency town subor- 
dinate to its jurisdiction. It does not indicate 
that the legal proceedings contemplated must, 
in the Presidency town, be proceedings in the 
High Court, and not any other Court sub- 
ordinate to it in that town. 

Proceedings taken by a party to a suit to stay 
legal proceedings under S. 19 are not steps “ in 
the proceedings.” Rail! Brothers Y. Noor 
Mahomed, 8 Bom. L.R. 955 = 31 B. 236. 

Day Ait, j. 

References : — 11 B. 4G7, 24 C. 778, It. 

(3) S. 19— See No. 1, supra. 

Act XXII of 1899 (Coinage and Paper 
Currency). 

(1) Seo Tender, No. 1, 5 C.L J. 270. 

2.— Bengal Acts. 

Act X of 1859 (Recovery of Rent). 

(1) Ss.27 and 10S— Registration of name — 
Suit , right of. 

The purchaser of a tenant’s interest in execu- 
tion of a money-decree has, under S. 27 of Act 
X of 1859, no locus standi to maintain a suit 
for possession of the tenure against a previous 
purchaser, who purchased it at a sale in execu- 
tion of a asiht decree obtained by co-sharer 
landlord under the Act.rfinless the former gets 
his name registered as a tenant in the she vista 
of one of the landlords. Bichi trananda Roy 
,v. Behari Lai Pandit, 5 C.L.J. 89. 

Brett and Gupta, jj. 

(2) 5. 92— Execution, application for — Struck 
off— Second application , three years after 
the date of judgment— Continuation. 

The petitioner brought a suit against liis 
tenant, the opposite party, for rent under the 
provisions of Act X of 1859 and obtained d 
decree on the 22nd J anuary, 1903 . On the 28th 
August, 1905, he made an -application for exe| 
cution of the decree, praying for the attach! 


2. —Bengal Actk.—[Vontinued\. ■; 

Act X of 1859 (Recovery of (Coni&) 

ment of both moveable and immoveable proper- 
ty * The Deputy Collector struck off the execu- 
tion case, on the ground that i t was more than 
six months old. On the 22nd February, 1906, 

| the decree-holder put in another application, 
which was dismissed on the 9th April as barred 
tinder the provision of S. 92 of Act X of 1869 : 

Held, the application of the 22nd February, 
1906, is one in continuation or furtherance of 
the former application of the 28th August, 

| 1905, and hence the execution proceedings are 
not barred. 

The word “ issued ” in S. 92 of Act X of 1859 
should not have a strict legal interpretation 
put upon it. It means “sued out or applied 
for with success, that is, that no application 
for a process of execution sjiall be successful, 
unless tho application for it is made, or it is 
sued out, within a fixed time” (a). 

It is sufficient to save limitation under S. 92 
of Act X of 1859, if the application for exe- 
cution was made within three years from the 
date of the judgment ( b ). Rajah Shyam 
Chandra Madra Raj Hari Chandan, Rajah of 
Nilgiri v. Inkailu Ram Pros&d Bhuyan, 6 C.L. 
J. 146. ' 

Brett and Gupta, jj. 

References :—(a) 13 W.R. 3 (F.B.), IP. ( b ) 3 C. 
517 = 1 C.L. It. 149, F, 

(3) S. 108 —See No. 1, supra . 

Act XI of 1859 (Revenue Sale). 

(1) Sale of joint residuary estate, suit to set 
aside — Plaintiffs, respondents, death of one of 
several— Substitution not made within time — 
Abatement of appeal — See Civ. Pno. Code, No. 
208, 5 C.L.J. 393 = 11 C.W.N. 504. 

(2) Ss. 5 and 6 — Collector issuing notice under 

S. 6 instead of under S. 6 Validity of sale — See 
Chowkidari Chakran Lands, No. 2, 6 C.L.J. 
99. • 

(5) Ss. 5 and 14 — ‘ Current year Estate 
under attachnunV — Appointment of conimoq 
manager — Notice to co-sharers. 

Tho words 1 current year ’ in S. 5 of the 
Revenue Sale Law mean the official year (1st 
April to 31st of March), and not the calendar 
year (January to December). 

An estate for which a common manager has 
been appointed by the District Judge, under the 
provisions of the Bengal Tenancy Act, is not an 
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2^-Bengal Arts.- (Continued). 

Act XI of 1859 (Revenue Sale)*— (Continued), 

« estate under attachment \ within the meaning 
of Act XI of 1859, 

The Collector is not by the Act bound to give 
notice to the co-sharcrs, under S. 14, of the 
declaration that the whole estate would be sold, 
if they did not pay up the arrear due form the 
defaulting sharer. All that is necessary under 
the Act is that the declaration should be made. 
It need not be notified. Bhawani Koer y. 
Irshad Alii Khan, 5 C.L.J. 425=84 C. 381. 

Harington and Geidt, jj. 

References : — 13C.L.R. 1; 30 C. 1, and 21 C 
844, Rcfd. to . 

f 4) Ss. 10 and 11— Revenue Sale Law— Setting 
aside sale — Misjoinder of plaintiffs— 
Misjoinder of causes of action— Specification 
of share — Navies of mouzas — Identification 
by purchaser — Inadequacy of price, lohctlier 
due to irregularity. 

The ejmali share of a certain property was 
sold for arrears of revenue. A suit to set aside 
the sale was instituted by the co -sharers, some 
of whom alleged that the auction-purchaser 
had taken possession not only of the ejmali 
share, but ‘also of certain defined shares belong- 
ing to them and in respect of which separate 
accounts had been opened in the Collectorate : 

Held, it was clearly a misjoinder of parties 
and of causes of action. The cause of action 
with respect to the ejmali share accrued on the 
date of the Commissioner’s order dismissing the 
appeal to him, and that, in respect of the other 
shares, on the date when the purchaser obtained 
possession of them. 

In specifying the share of a property to bo 
sold, it is not necessary to name all the mouzas 
that appertain to it. It is sufficient if the share 
be so specified that it can be identified and 
that it can be understood by intending bidders 
what is about to be sold. This is so, not only 
in the case of a share held in common as men- 
tioned in S. 10, but also in that of a share 
•consisting of specific portions of land as men- 
tioned in S. 11 of the Act (a). 

A defect in the sale notification is a mere 
irregularity which does not render the sale a 
nullity (6). 

Property does not fetch the same price at a 
forced sale f) it would do in a private sale ; every 
purchaser at a revenue sale purchases property 
subject to the dangers of litigation and Courts 


2.— Bengal Acts.— [Continued). 

Act XI of 1859 (Revenue S ale).— 

9 

should not lightly set such sales aside, as by 
so doing they depreciate the value of property 
throughout the country. 

If there is inadequacy of price, there must bo 
direct evidence to connect inadequacy with the 
alleged irregularity in the sale notice, befole a 
sale can be set aside. BaijnathGoenka Y* 
Maharajah Sir Ravancswar Prasad Singh 
Bahadur, 6 C.L J. 1G3. 

Rampini and Sharfuddin, jj. 

References : — ( a) 13 C. 203, F. ( b ) 21 C. 66 and 
32 C. Ill, relied upon, (c) 32 C. 509 = 1 C.L.J 
22, F. 

(4-o) S. 11— See No. 4, supra. 

(4-6) S. 14— S:se No. 3, supra. 

(5) S. 25— Act VII , B.C. of 1868, S, 2—Sale 
set aside on appeal to Commissioner — Com- 
missioner' s poiver to review his -own order — 
Jurisdiction — “ Final ,” meaning of. 

A Commissioner has no jurisdiction to review 
his own order setting aside the sale of an estate 
for arrears of revenue under Act XI of 1859, and 
an order of the Commissioner, affirming the sale, 
after he has onco, rightly or wrongly, sot it 
aside, is ultra vires and of no effect. 

The word 44 final ” in S, 25 of the Act, as 
amended by S. 2 of Act VII B.C. of 1868, must 
be interpreted as meaning at least 44 not open to 
review ” (a). Baija Nath Ram Goenka y. Nunda 
Kumar Singh, 11C. W.N. 8C3 = 6 C.L.J. 84 = 
34 C. 677. 

Rajvipini and Sharfuddin, jj. 

Reference :—(a) 22 C. 419, approved. 

(6) Revenue Sale Law (Act XI of 1859), Ss. 27, 
28, 29, 37 and ( Act VII of 1868 , B.C,), S* 
2 — Appeal , time for pi'ef erring,, tp Commis- 
sioner of Revenue— Appeal presented after 
time, if legal and proper — Rejection of 
appeal by Commissioner as time barred — 
Civil Court, if, can re-open the question of 
limitation— Symbolical possession, effect of 
— Limitation — Transfer of possession — In- 
cumbrance or under-tenure , if void or void- 
able— Registraion of names, if constitutes 
possession — Possession follows title, rule of. 
when applicable — Possession, delivery of, 
effect of — Transactions fictitious, how esta- 
blished—Suit to annul incumbrance and 
for possession. 

The appeal contemplated by S. 2 of Act VII 

of 1868 B.C. , must be preferred to the Commie- 
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2. —Bengal*#^ 

Act XI cf 1839 (Revenue Sale).— (Continued). 

bioner not liter ifca& the sunset of tho sixtieth 
day from the day of sale, reckoning that day 
as one of the sixty. An appeal preferred alter 
the time so limited has expired, is not an ap- 
peal preferred within the meaning of S. 27 of 
Ao%Xlofl859(a). 

Quaere : — Whether a Civil Court has power 
tp deal with the question of tho validity of the 
yiew taken by a Commissioner of Revenue that 
An appeal presented to him for setting aside a 
Revenue sale was barred by limitation ( 6 ). 

Symbolical possession does not in any way 
affect the possession of, or give start to a fresh 
period of limitation against, persons who are 
hot parties to the suit or execution proceed- 
ings. Constructive possession is operative only 
as against the person who is a party to tho suit 
or proceeding, and is equivalent to a complete 
transfer of actual possession only as against 
him ; this doctrine ought not to be extended to 
cases in which delivery is sought to be made 
operative, not only as against parties to the 
suit or proceeding, but also against strangers, 
on the ground that although not parties, they 
are bound by tho result of the litigation which 
terminated* in the delivery of formal posses- 
sion (c). 

An incumbrance or undcr-tenure is not ipso 
facto avoided by a sale of an estate for arrears 
of revenue, and is only liable to be avoided at 
the option of the purchaser at such sale, an 
option which may bo oxercised by tho institu- 
tion of a suit under S. 37 of Act XI of 1859, 
within the time allowed by law, or by actual 
ejectment by the Collector under S. 29; such 
ejectment, however, cannot be presumed mere- 
ly because a writ has been issued by the Collect- 
or, and mfist be established by evidence like 
any other fact (cf). «• 

The mere registration of names under the 
Laud. Registration Act does not constitute 
possession in fact or in law. 

When the title of a plaintiff is once establish- 
ed! his possession, however obtained, is posses- 
sion witfun the meaning of Art. 142 of Sch. II 
of the Limitation Act, so that where a rightful 
owner of land is dispossessed, but succeeds in 
ousting the trespasser without recourse to law 
and eoBtinues in possession until dispossessed 
under a decree obtained by the trespasser under 

9 of the Specific Relief * Act , limitation rui# 
against the true owner from the date of di<| 


2.— Bengal gp 

Act XX of 1859 (Revenua S8te).^{€ontimted). 

possession under the decree in the possessory 
suit (c). 

Transactions are to be pronounced fictitious, 
nob merely on the ground of suspicion and 
doubt as to the truth of the case, but only upon 
legal grounds established by evidence (/). 

Mir Waziruddin y. Lala Deoki Nandan and 
Eyed Golam Baree y. Lala Deoki Nandaxi’ 

6 C.L.J. 472. 

Mookerjee and Holmhood, jj. 

References :—{a) 21 C. 76 (81), R. 16 C. 250, 

7 A. 887, 23 C. 775, Expl. and D, (5) 25 C. 789, 
affirmed on appeal 33 C. 1178, R. (c) 11 C.L. 
R. 395, R. 5 C. 584, 1G C. 530, R. and Expl. 
24 C. 915, 18 C. 520, 21 A. 269, R. [d) 9 C. 
683, 31 C. 393, 5 C.L.J. 384, R. (e) 10 C.W.N. 
1081 = 33 C. 821 ; 2 C.L.J * ; 9 C.W.N. 1061. 
R. 1 App. Cas. 414, 2 Exch. 821 = 76 R;R. 
796, Expl. and D, {/) 11 M.I.A. 28; 11 M.I.A. 
551 (601 ; 14 M.I.A. 234, Rand F. 

(6-a) S. 28— See No. 6, supra • 

(6-6) S. 29 — See No. 6, supra. 

(7) S. 37 — Purchaser of entire estate — 
Transferee from purchaser — Annulment of 
unUer-tenurcs — Entire lands covered by 
under -tenure— TsAncpi Potta. 

The rights acquired by the purchaser of an 
enti re estate at a sal 9 for default of payment of 
revenue can be transferred and tho transferee 
can avoid an under- tenure created before the 
sale, when tho transfer is by a taluqa potta , 
conferring upon the transferee the right to im- 
mediate possession of the lauds comprised in 
tho potta (a). 

Where the lands held by the under-tenants 
include lands not claimed by the purchaser, 
and they hold the entire lands under o ne potta, 
their entire holding forms an adivisiblo tenure 
which cannot be annulled in respect of a 
portion only of the lands comprised in the potta, 
Sooharam Barma y* Doorga Charon Daft, 

5 C.L.J. 264. 

White and Hitter, jj. • 

(7 -a) S. 87— See No. 6, supra* v 

(8) S. 54— Separate accounts— Sale of a share 

of revenue-paying estate in possession of 
Hindu lady, as female heir— What interest 
passes— Reversionary interest* if an incum- 
brance. v' 

When a share in a revenue^payisig estate in 
respect of separate 



65 DIGEST OF CASES. 66 


Act Cl of 1859 (Revenue &*te)^(Oaiicluded). 
opened, was inherited by a Hindu lady from 
her father and was then sold for default in 
paying Government Bevenue, 

held — that the complete owner's interest, and 
not merely a life-estate in the share, passed to 
the purchaser. * 

The interest of a reversionary heir is nob an 
encumbrance within the meaning of S. 51 of 
Act XI of 1859. Banalata Dasi v. Monmotha 
Nath G*wami, 11 C.W.N. 821. 

Brett and Sharfuddin, jj. 

Act YIII of 1865 (Bengal Rent Recovery). 

(1) S. 6 — Decretal amount , payment of— 
Sale— bona fide purchaser without notice— 
Mortgage by owner's son— Mortgagor's 
representatative and execution-purchaser, 
binding against— Transferability of a 
holding . 

Under S. 6 of Act YIII of 1865, any payment 
of decretal amount, after an application for 
sale has been presented, must l>e made into 
Court. If the money is paid before the execu- 
tion proceedings commenced, the sale in 
execution of a decree for rent is bad and held 
without jurisdiction. If the decretal ampunt 
is paid out of Court after execution proceedings 
began, the payment would not, under S. 6 of 
Act YIII of 1865, make the sale a nullity.* 

If the auction-purchaser be a bona fide 
purchaser for value without notice, then good 
or bad, the sale stands, so far as he is concerned, 
and the usufructuary mortgagee of the holding 
cannot recover possession as against him, but 
must seek other remedies. 

Semble. — A mortgage, executed by the son 
of the owner of the holding, at a time when 
his father was alive, is, after the death of the 
owner, binding on the representative of the 
mortgagor as also on the execution-purchaser 
from the representative. 

Tbe question of transferability of a holding 
can arise as well between landlord and tenant, 
as, between a tenant and a third party (a), 
RamJtapal Adity a Deb v. Rajan Sadagar, 
6C.UJ.48. 

Rampini and Sharfuddin, jj. 

Reference 24 C. 855 , R* 

Act Yn of 1808 (Revenue Recovery, Bengal). 

S. a--Time4or preferring appeal to Commis- 
sioner of Ibvenue-^Bee Act XI of 1859 (Rev- 

6, 6C.L. J. 471 


2*— Bengal Acts*— (Continued). 

Act YIII of 1489 (B.C.) 

# ■ 

S. 0— Submergence of ocoupancy holding-— 
Non-payment of rent — Effect — See Occupancy 
Rights, No. 1, 6 C.L.J. 149. 

Act YI of 1870 (Chowkidari). 

(1) Resumption— Settlemcn t with Zemindar 
— Puta idar , rights of— Village Chowkidars 
Act [ VI of 1870. B.C.), S. Cl. 

A, a Zemindar, granted tor B iv pUtni of all 
the lands of his estate, without any reservation 
of the chowkidari chakran lands. The chakran 
lands wore resumed by the Collector and trans- 
ferred to the Zemindar, who settled raiyats on 
them. In a suit for ejectment brought by the 
putnidars, 

Held, (1) that B was entitled to the posses- 
sion of the lands, 

(2) that the resumption did not create any 
now title in A, so as to affect the rights of B, 

(3) that, whether B was bound to pay any 
rent to A in addition to the assessment imposed 
by the Collector on the resumed lands, depend- 
ed upon the mode in which the rent had been 
assessed upon the putni at its inception, 

(4) that B was entitled to eject th<j raiyats 
settled by A on the resumed lands. 

The nature of the chowkidari lands and the 
effect of their resumption explained (a). Kazi 
Nawaz Khoda y. Surendra Nath Do, 5 C.L.J. 
33~34 C. 109 s= 11 C.W.N. 201. 

Rampini and Mooickrjee, jj.. 

# References:— (a) 33 C. 596, 4 C.W.N. 814, 
and 20 C. 708, Distgd. 1 C.L.J. 803 and 10 
M.I.A. 16, F. 

(2) Ss. 50 and 55 — Resumption and transfer to 
zemindar— Chaukidari land if part of estate 
— Purchaser of estate at re venne-sale-r Title 
to Chaukidari land— Regulation VIII of 
1793, S. 41. 

When Chaukidari Chakran land is resumed 
and transferred to the Zemindar under S. 50 of 
Act VI of 1870 (B.C.), such land becomes de- 
tached from the parent estate and the Zemindar 
holds it under a different title from his other 
malgilzari lands. / 

A purchaser of the parent estate at a revenue 
sale acquires no title in the resumed Chaukidari 
land. " : p. 

S. 41 of Reg, VIII of 1798has been impliedly 
repealed in dibit iota or parts of districts, to 
which Bengal Act YI of 18# Has been made 

o 5 
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2. — Bengal Acts. — (Continued ) . 

Act YI of 1870 ^Chowkidari).-(^»^tt^), 

.applicable. Kashim Sheikh y. Proeunno 

Kumar Mukerjee, 19 C.W.N. 598=33 C. 596= 
SC.L.J. 299. 

Mitra and Ormand, jj. 

(3) 8. 51 — Chowkidari Chakran lands — Re- 
sumption by Government — Resettlement 
with Zemindars— Settlement with putni- 
dars — Putnidars, grant by, of a mokurari 
lease to a person other than the former 
durputnidars — Putnidars, right of, to make 
s uch settlement — Contract between part ies — 
Intention as expressed therein— Construc- 
tion. 

The provisions of S. 51 of the Viliage Chow- 
kidari Act (VI of 1870), while directing the 
transfer of the Chowkidari Chakran lands, save 
all contracts entered already with regard to 
those lands ; and the Courts must lo©k at the 
contract between the parties to see what the 
intention of the parties was, in regard to such 
lands. 

t 

Where a contract between the putnidar and 
the durputnidar provided, “ that the Chowiki- 
dars shall, when called upon, perform tho work 
. of the Tnouza in the same way as they have 
been performing (such) works from before for the 
Chawkidari Chakran lands, but if, in tho future, 
the Government on resuming the said lands 
settles them, then the putnidars shall have the 
full power to take settlement of the same,” 
and, as a matter of fact, Government resumed 
the lands and made a settlement with the 
Zemindar, who in turn settled them with tlio 
' putnidar, and he again with a third person, and 
not with the durputnidar : 

Mety {on a construction of the contract) that 
the contract contemplated the probability of 
Government resuming the lands, that the 
putnidar had the right to lease the resumed 
Chakran lands to any person he thought fit, 
that he was not bound to settle the same with 
the durptUnidars , and that the durputnidars 
had no right under the contract to insist upon 
a settlement of these lands with them. Pur- 
sottum Bose y. Khetra Prasad Bose, 5 C.L.J. 
148. 

Maclean, c.j. , and Mookerjee, j. 

(4) . S. 55—8ee No. 2, supra. j 

(5) S. 55 — Selling land for arrears of chow- 
kidari assessment of more than one year— See 
Chowkidari Chakran Lands, No.2, 6 C.L.J.99. 


2, Bengal A cts.— (Continued) * ^ 

Act YI of 1876 (Chota Nagpur Encumbered 
Estate). * 

(1) 8. 10— Jurisdiction — Lease of land Vying 
outside Chota Nagpur— Question of law 
taken for the first time in second appeal. 
Where a certain estate in the district of 
Manbhum was taken charge of under the Chota 
Nagpur Encumbered Estates Act, and there- 
upon the manager proceeded to cancel under 
that Act a lease of land lying in tho district of 
Bankura, 

held that the Act had no application, inas- 
much as the Act applies only to land in Chota 
Nagpur. 

The High Court allowed this question to bo 
raised for the first time in second appeal. 

AJodhya Nath Chowdhury v. Keshub Chan- 
dra Mukherjee, 11 C.W<N. 1127. 

Ramfini and Sharfuddin, jj. 


Act YII of 1876 (Land Registration). 

(1) S. 55— Land Registration dispute — Refer- 
ence to Civil Court — Conditions to be satis- 
fied before making reference — “ Posses- 
sion ”, meaning of — Mahoniedan Law — 

• Dower Widow's right to hold property 

till dower paid — High Court — Revision. 

Before the Collector can order tho name of 
an applicant to be registered as Proprietor of 
an estate or any interest therein under tho pro- 
visions of tho Land Registration Act, he must 
satisfy himself, that the possession of the es- 
tate exists in the applicant as alleged, or that 
a succession or transfer has taken place as al- 
leged, and that the applicant has acquired 
possession in accordance with such succession 
or transfer, hut not otherwise. The determi- 
nation of the question of possession alone is 
sufficient when the applicant claims to have 
assumed charge as joint Proprietor on bohalf 
of his co-sharers or as manager. When, how- 
ever, the applicant claims to be proprietor by 
succession or transfer, the Collector has to 
satisfy himself on two points, namely, that 
the succession or transfer has taken place And 
that the applicant is in possession accordingly. 
If the succession or transfer is proved but pos- 
ession is found against the applicant, his name 
cannot be registered, or conversely, if posses- 
sion alone is proved, but the succession or 
transfer is not established, i.e., if the posses- 
sion proved is not atfcributableHo the title set 
up, the application for registration must be 
refused. 
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2.-^engat Acta . — (Continued). 

Act ¥11 of 1*76 (Lana Registration).— (Concld.) 

The first duty of a Collector, in a case of 
dispute, is to determine whether any person is 
in possession of the disputed interest. If posses- 
sion is found to be with any person, the Col- 
lector has no jurisdiction ; summarily to oust 
him. He can deterinine the question of the 
right to possession or refer it to the Civil Court, 
only, when, upon investigation, no one is proved 
to be in possession. 

Possession in S. 55, Land Registration Act, 
does not mean lawful possession, but actual 
possession which includes possession by receipt 
of rout, the possession of the tenant being in a 
sense the possession of the landlord. 

When a Mahomedan widow has Obtained 
possession of the undistributed property of her 
deceased husband lawfully, and, without force 
or fraud, she is pnnSt facie entitled, as against 
the other heirs of her husband, to retain posses- 
sion until her dower-debt or any portion of it 
which is duo arid unpaid is paid. 

The jurisdiction which tile Civil , Court 
acquires upon a reference to it under S. 56 of 
the Land Registration Act is that of a Civil 
and not of a Revenue Court, and its decision is 
subject to revision by the High Court. * 

The ordinary rule is that where an aggrieved 
party lias other remedy available, e.g., by Regular 
suit, the High Court is unwilling to interfere 
in revision, but, even if there be such remedy, 
the High Court may interfere in exceptional 
casos. Musstt. Umatul Mehdi y. Musstt. 
Kulsoom, 12 0,W. ST. 1G. 

Brett and Mookeujee, jj. 

(2) Ss. 56 and SO — Dispossession. 

The rejection of an application for registra- 
tion under the Land Registration Act, docs not 
necessarily constitute dispossession so as( to en- 
title the defeated party to maintain a suit for 
recovery of possession ; the effect of the order 
may bo merely to entitle the party to sue for 
declaration of his title. Shyamanand Das v« 
Raj Naraln Das, 4 C.L.J, 568= 11 (3.W.N, 
18(f 

Rampini and Mookerjke, jj. 

(8) S. 89 — See No. 2, sup-a. 

Act Il of 1877 (Cess). 

(1) Ss. 2 atfd 4 — Cess, new, imposition o/, date 

of —Kotificatian , date of —Publication, date 

of- ; ■■ ■ 


2. —Bengal Acta.— (Continued). 

Act II of 1877 (Caan).— (Concluded). 

A lease executed on the 13th /une, 1877, con- 
tained the following clause : “ Whatever note 
cess \till be imposed by ttfe Governmont on the 
said lots will be borne by you (lessee).'* The 
Notification as to imposition of Public Works 
Cess in the Calcutta Gazette was dated the 0th 
June, 1877., It was published in the Gazette 
of the 18th June, 1877, and it was declared 
therein that the liability of property in certain 
District to pay Public Works Cess would accrue 
from the year beginning with the 28th June, 
1877 : 

Held , that the lessee is liable under the con- 
tract to pay the entire amount of the Public 
Works Cess payable on account of the tenure 
as it was imposed from the 28th June, after 
the execution of the lease. Bhola Nath L&hlri 
Y. Chunder Madhub Ghose, G C.L.J. 212. 
mitra and Holmwood, jj. 

(2) S. 4 See No. 1, supra. 

Act I of 1879 (Chota Nagpur Landlord and 
* Tenant). 

(1) Ss. 128 and 125— See Landlord and 
Tenant, No. 18, 11 C.W.N. 67G. 

(2) S. 125— See No. 1, supra. * 

Act IX of 1879 (Court of Wards), 

(1) Ss. 5, 35 and 51— Property not taken 
charge of — Litigation— Whether Manager of 
Court of Wards should be guardian or next 
friend of the ward — See Cxv. Pro. Code, No, 
111, 5 C.L.J. 434. 

(2) S. 35— See No. 1, supa. 

(3) S. 51— See No. 1, supa. 

Act YI of 188Q (Drainage). 

(1) Ss. 42, and 44— Suit by landlord to recover 
from tenant certain drainage "charges — 
Limitation— Time frbrn which limitation 
runs — Bengal Tenancy Act (VIII of 1885), 
&. 3,* Sub- section 5, Sell. 111. 

Under S. 42 of the Bengal Drainage Act, the 
right of the landlord to recover from his tenant, 
any sura as drainage charges payable by him, 
accrues on the date on which the landlord has 
entered into an engagement with the Govern- 
ment to pay the sum assessed by the Commis- 
sioners appointed under the Act, and not on the 
da^e on which the Collector assesses the amount 
payable by the tenant under S. 44 (a). 

Cl. (c) of S. 42 of the Act does not entitle 
the landlord to recover from his tenant in any 
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2. — BengaIAct9.^(Contimwd). 

Act YI of 

one year more Sian one-tenth of the total sum 
plyable by Mm. Naffer Chandra Maji y. 
JyoteKnmar Mnkerjde,5C.L.J. 19. 

Rampihi and Mookerjee , jj. 

Referent:— (a)8C.W.N. 640, foliotoed aa| | 
explained. 

(2) £.44— See No. 1, sitpro. 

Act IX of 1830 (Road and Public Works 

»). 


2.— Bengal A ct8'—(Conttnwd). 

ActlX of 1880 iRoad aad PubMc 

Cos u).— {Continued}. 

which rent was payable were mentioned in the 
return, although it appeared that by reason of 
the exchange of lands amongst the tenants, 
the land for the rent of which each of the defen- 
dants was sued in this case was greater than 
that shown in the rpad-cesa return. Court 
Saran Mahto y. Moulvt Mahomed Latif, 
11 C.W.N. 211. 

Rampini and Woodroffe, jj. 


(1) S. 4, explanation , and S. 20 (a) and ( b ) 
— Road-cess return— Conversion of nakdi 
into bhaoli ‘rinf shortly before return sub- 
mitted— Annual value how to be assessed — 
Alteration in area of holdings and tenures 
by reason of exchange amongst tenants, if 
must be specified in return. 

The plaintiffs who had a share in a mouzah 
had their share separated by partition in 1600, 
E. S. Subsequently to the partition, the defen- 
dants who were tenants and were paying nakdi 
rent agreed to pay bhaoli rent from the begin- 
ning of 1302, F. S. It also appears that, aftei? 
the partition, the tenants of the whole estate 
agreed amongst themselves to respectively hold 
lands in Jbliat share only in which they held 
homestead lands and in this way an exchange 
of lands took place between them. On the 4th of 
Assin 1302, F.S., the plaintiffs submitted a road- 
cess return in respect of their separated share, 
in which the nakdi rents which prevailed up to 
the end of 1301, S., and not the recently 

settled bhaoli rents were mentioned. Further 
the statement of land, holding or tenure given 
in th^return corresponded with the state 
of things as they existed prior to the ex- 
change effected between the tenants. Plain- 
tiffs having sued the defendants for bhaoli 
rents calculated on lands held by them since 
the exchange, the defendants objected that the 
provisions of els. (a) and (6) of S. 20 of the Act 
had not been complied with. 

Held, that as there was no enhancement of 
rent but only conversion of nakdi into bhaoli 
rent and as no calculation of annual value 
based on ’the average money-value of three 
y$»rs* bhaoli rent as contemplated in the ea|>Ia- 
; , to 4 of tbe Act was possible in this 

cash, the plaintiffs had substantially complied 
With the provisions of S. 20, cl. (b) of -the 

that cl. {a) of the ’section had also been 
ooxnpliod < with inasmuch as all the lands for 


(2) JSs. 4, and 41 — Mela, profits of, if assessable, 
with road'cess — * ‘ Annual value ”—* ‘Rent ’ * 
— “Tenure-holder " Stall-holders and ven- 
dors at mela, if tenants or mere licensees— 
“ Immoveable property" mela if —Levy of 
cess over and above income-tax , if legal . 

It cannot be affirmed as a general proposi- 
tion that the liability to pay income-tax car- 
ries with it as a necessary consequence exemp- 
tion from Road and Public Works cesses, (a) 

A mela is annually held for 20 days, from 
the 6th to the 25th Falgun, on lands, which 
are included in the jotes or holdings of agricul- 
tural tenants (bqt on which no crops are stand- 
ing at the time the fair is held), under an 
arrangement between the zemindar and the 
holders of the mela, to which the tenants are 
not parties. The Collector assessed Road and 
Public Works cess, not only on the rents paid 
to the zemindar by the raiyats, but also on the 
profits realised by certain ijaradars under the 
mela- holders from the stall-holders and ven- 
doisoi livestock, etc., at th a mela. 

‘ Held, that these profits are not rent pay- 
able by either cultivating raiyats or by other 
persons in the actual use or oceupa^on of land, 
within the definition of ‘ annual value ’ in S. 4 
of the Cess Act, and cannot be assessed with 
road-cess. 

Per Rampini C./.— The profits of a mela 
may come within the definition of rent paid 
for the actual use and occupation of land by 
persons other than cultivators, or of immove- 
able property as defined in S. 4 of the CesB Ac|. 
But Whether in any particular case they ^o so 
or not will depend on the terms of the lease 
in that case. 

Per Brett and 1dfpodroJte K ^ mela tk 
fair does not come within the definition- of im- 
moveable property in 8. 4 of the Cear Act* 

The holders of the mela in thfl case or the 
ijaradars uftder them are lioenseesand not 
tenure-hbld^e Within the 
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2^Be*gml (Continued), 

Act lX of 18m (Rood And Public Works 

Cess,) — (Continued), 

Per Rampini, C ,J. — The definition of tenure- 
holder in the act is very wide and may include 
persons in the enjoyment of the profits of a 
mela, But whether in any particular case 
such persons are tenure-holders or not, will 
depend on the terms of the lease. 

Per Brett ami Woodroffe , JJ. ( Rampini , J., 
and Mookerjee, J,, contra) — The definition of 
“ annual value ” contemplates that the rent 
shall be payable by persons in occupation during 
the year t not by persons occupying the land for 
20 days during each year. 

Per Hooker jee, ,7.-*- The stall-holders and other 
persons attending the mela for the purpose j 
of selling articles of merchandise are licensees 
and not tenants. » 

Per Rampini C.J . — The sums payable by 
stall-keepers may come within the definition of 
rent. The Secretary of State for India in 
Council y. Karuna Kanta Chowdhury, 11 G. VV. 
N. 1053 (F.B.) =6 C.L.J. 342. 

Rampini, c.j., Brett, Mitra, vVoodroppe 
and Mookerjee, jj. 

> 

Reference : — (a) 28 C. 637, considered and 
cxpl, 

t 

(3) Ss. 5 , 6 , 72 and 81 — Mine royalty— Hoad’ 
cess and Income tax, if leviable on the net 
prof its derived from mines — “ Annual net 
profits of mines,'' meaning of— “owner" 
of mines, meaning of — ‘ 4 otvner ' ' and ‘ 4 occu- 
pier," difference between — Return, notice 
to submit , on whom to be served— Return, 
liability of both to submit— Road-cess and 
income tax illegally levied, suit for refund 
of — 44 Sources of Income ,” meaning of— In* 
corn# Tax Act (II of 1886), 8s, 4 and 5— Ben • 
gal General Glauses Act (I of 1899, 8. C.\, 8 . 
14 (2) — Civ. Pro . Code, 8, 424 — Notice 
to Government— Waiver— Estoppel— Objec- 
tion taken at a late stage, if pennissible — 

# Construction and interpretation of statutory 
m p roHsions , • ynode of — Procedure— Double 
taxation, if legal. 

Royalty realised *fcy an owner on the coal 
raised from his mines is “ income ” within the 
meaning of S. 4 of the Income Tax Act (II of 
1886), and is not exempted from the operation 
of B, 4 by%eas^n of the exceptions specified in 
S, of Aet ; and, as income, it is liable to 
be assessed with hiobme tax (o)> 


2,— Bengal Act*<~iponthm«d), 

Act IX of 1880 (Road and * Public Work* 

Cess).— {Continued), * 

Per Rampini , J , — The word “ owner in 
S. 72 of the Road-cess Act (IX of 1880 B.G,}i8 
not restricted to the actual worker or the lessee 
of a mine. It is applicable to the proprietor 
of the land in which mines have been excavat- 
ed and who is in receipt of a share of the annual 
profits in the form of royalty. The lessees 
under such proprietors, specially if they hold 
leases for only limited terms, cannot bo con- 
sidered the owners of the mines. The word 
‘ 4 owner” used in the section is not necessarily 
the same person as the “ occupier ” and is not 
restricted to the “occupier.” 

A proprietor of land in which mines are situa- * 
ted and who is in receipt of royalties of a cer- 
tain specified sum for the working of the mines 
is in enjoyment of annual net profits of mines 
and is as such liable to pay road-cess in accord- 
ance with the provisions of S. 6 of the Road- 
cess Act (IX of 1880, B.C.) 

S. 72 of the Road-cess Act does not contem- 
plate the service of only one notice on the 
owner or occupier of a mine, the submission of 
only one return by him, and the levying of only 
one assessment on the annual «ct ft profits en- 
joyed by him. The terms of that section read 
with S. 14 (2) of the Bengal General Clauses 
Act (I of 1899, B.C.) applies as well to twonoii- 
ces and to two returns as to one. 

The submission of separate returns, having 
regard to Ss. 72; and 81 of the Road-cess Act, 
and the making of separate assessments on the 
“ owner ” and “ occupier” are not necessarily 
illegal under, as they are not expres^ prohibi- 
ted by, the Act. 

Per Mookerjee, J . — Tho subject is not to be 
taxed unless tho l ing u age of the Statuaie clear- 
ly imposes the obligation, and in a case of 
reasonable doubt, the construction most bene- 
ficial to the subject is to be adopted (5). 

The above rule, while valuable as a caution, 
cannot be taken as substantially varying the 
ordinary rules for construing all Statutes. The 
duty of the Court is in all cases the same, whe- 
ther the Act to be construed- relates to taxa- 
tion or to any other subject, namely, to give 
effect to the intention of the Legislature, as 
that intention is to be gathered from the lan- 
guage employed having regard to the context 
in connection with which it is employed. The 
Court must ascertain tribe subject matter, to 
L which the particular tax », by the Statute, 



76 


75 THE CURRENT INDEX, 1907. 
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Act IX of 18$) (Road and Public Worth 
GessV— (Qontimied) 

intended to be applied ; but when once that is 
ascertained, it is npt open to the Court to nar- 
row or whittle, down the operation of the Act 
by considerations of hardship or business con- 
venience or the like (c). 

The “ annual net profits ” from a mine is a 
quantity which is independent of the circums- 
tance, 'whether the mine is worked by the 
owner himself or by lessees or adventurers 
holding the property under him ; the dffference 
between the gross earnings and the working 
expenses which constitutes the net receipts is 
the net annual profits from the mine. 

If the mine is worked by the owner himself, 
the whole of the net receipts is taken by him 
as the net profits. If the mine is worked by a 
lessee from the owner, the whole of the net 
receipts becomes divisible between landlord and 
tenant according id the terms of the contract 
which regulates their rights. In such a case, 
when the landlord takes a rent and royalty, 
the amount received by him represents a por- 
tion of the annul net profits from the mine, 
and constitutes, in fact, his share of the net 
profits from the mine ; and the royalty recei- 
ved by him is liable to be assessed with cesses ; 
and the balunce lefi in the hands of the ten- 
ant constitutes his share of the annual net 
profits from the mine. 

S. 6 of the Cess Act of 188Q makes the cess 
leviable upon the annual net profits from a 
mine, no matter whether such profits are taken 
entirely by the owner, or, are distributed be- 
tween theiowner and the lessee who is in actual 
occupation of the mine. 

The Legislature contemplates, in S. 72 of the 
Act, the service of one notice and the submis- 
sion of one return in rftspect of the whole of 
the net annual profits from the mine, and not 
in respect of any portion of the same. 

The term “ owner ” in S. 72, is used in a 
limited sense ; it means an owner who is in 
possession of the mine or who has control over 
it, or in whom the mine is, for the time being, 
beneficially vested and who has the occupation 
or control or usufruct of it {d). 

Quaere, whether S. 424 of the Civ. Pro. Code 
is limited in its application to cases of what 
might be called torts or wrongs (e). 

A notice, under S. 424 of the Code, is given 
for the benefit of the defendant and the inten- 


2*— Bengal Acts,— (Continued). / 

Act IX of 1880 (Rofcd- and Public Works 

Cobb). —(C ontinued.) 

tion of the Legislature is that the Secretary of 
State should have an opportunity of investiga- 
ting the alleged cause of complaint and of ma- 
king amends, if he thinks fit, before he is imp- 
leaded in the suit, and there is nothing to 
prevent the defendant from waiving the notice 
or from being estopped by his conduct from 
pleading the want of notice at the trial (/). 

If the provisions of law are waived in the 
course of a trial, they cannot afterwards be set 
up by way of objection to any step taken ’ or 
about to be taken upon the footing of the 
waiver ; when a litigant has, without mistake, 
iuduced by the opposite party, taken a particu- 
lar position in the course of a litigation, he 
must act consistently witli it, .specially, if to 
allow him to do otherwise would be to prejudice 
his opponent. 

Courts always look with disfavour upon 
double taxation and Statutes will be construed,, 
if .possible, to avoid double taxes (g). 

But when legislative intent is clear and un- 
mistakable, effect must be given to the statutory 
provisions on the subject. The question of 
double taxation is one of expediency for the 
consideration of the Legislature ; it cannot be 
affirmed as a matter of law that double taxa- 
tion is forbidden {hj. Man indr a Chandra 
Nandi y. The Secretary of State for India in 
Council, 5 C.L.J. 148 = 34 C. 257. 

Rampiki and Mookgrjee, jj. 

References : - (a) (1903) A. C. 299 (303), 
(1903) I K. B. 494, It and expl. ; (1858) 3 H. 
and N. 769, D ; 23 C. 637 Expl:, and D. (6) 
(1880) 5 A. C. 842 (856), (1873) 3 A. C. 473 
(478;, (1897) A. C. 145 (152), (1900) A. C. 323 
(337), (L869) L. R. 4 11. L.100, (1844) 11 Cl. 
and F. 59 J (602), R. ( c ) (1879) 4 App. Cas. 197 
(202), 2 Q. B. 158 (164), It. (d) 46 L. J. Q. B. 
559, 7 Ad. and Ell 124, 4 Ex^h. 163— 80 E. R. 
507, 3 Q. B. 449—61 U. R. 249, R. (e) 25 C. 
239, It. If) 14 M. and W. 199, 11 C. B. 563 
(650), 9 Exch. 404, It ; 25 A. 187, 45 Ch. D. 
139, 23 C. 87, D. (;) 1 Q. B. 251, 117 U. %. 
129, It (h) 96 U. S. 97, 119 U. 8; 2G5, 6 Saw- 
yer 567 — 4 Fed. Kep. 36 g| 2 Clifford 512— 24 
Fed. Cases 1112, R. 

(3 -a) S. .0— See No. 3, supra, 

(4) S. 20, application of— See La^lord and 
Tenant, No. 18, 6 C.L.J, 190. 

(4-aj S, 20 (a) & (5)’— See No. l v eupra. 
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* * Bengal Ads— (Continued). 

Act IX of !8eO (Roads and Public Works 

Goss). — (Concluded). 

(4-6) S. 41— See No. 2, supra. 

(4-c) S. 72— See No. 3, supra. 

(4-d) S. 81— See No. 3, supra . 

(6) S. 95, applicability of— Admissibility of 
road cess returns— See Evidence, No. 1, 0 C.L, 
J. 22. 

Act 111 of 1884 (Municipal Act). 

(1) Ss. 3-t and 37 — Lease taken in favour of 
Municipality — Execution — Validity. 

S. 34 of the Bengal Municipal Act should bo 
read with S. 37 of that Act. 

Where, therefore, a Municipality purported 
to take a lease of lands involving a value ex- 
ceeding Rs. 500, but the Kabuliyat was signed 
by the Chairman and was merely wit- 
nessed by two ’other Commissioners, but 
not signed by them as contracting parties, and 
further the document was not sealed with the 
common seal of the Commissioners. 

Held — that the lease was not binding on the 
Commissioners. The Chairman of the Muni* ' 
cipal Commissioners of South Barrackpur y. 
Amulya Nath Chatter jee, 12 C.W.N. 50 = 34 
C. 1030. 

Rampini, c. j. and Siiarfuddin, j. 

(2) S. 37— See No. 1, supra. ** 

Act y III of 1885 (Tenancy). 

(1) Itent suit — Instalment decree , power of 
Court to make— Civil Procedure Code , Ss. 
210 , and 022 — High Court's power of revi- 
sion. 

A decree for rent under the Bengal Tenancy 
Act cannot be made payable by instalments, 
S. 210 of the Civil Procedure Codb not applying 
to such a decree. 

Where a Munsif made an order for the pay- 
ment of the amount of rent decreed by instal- 
ments, he committed an error of law only, and 
not an error in the exercise of his jurisdiction, 
within S. 622, Civil Procedure Code. Shlb 
Narain Mookerjee v. Baikuntha Nath Isar, 
ell C.W.N. 857. 

Maclean, c.j., and Fletcher, j. 

(2) Bengal Tenancy Act Amendment Act 
(Illy B.C. of 1898) y 8. 0 — Decision of Set- 
tlement Officer that land not held rent free 
— R, 9 s judicata — Decision under Ch. X of 
the Bengal Tenancy Act ( VIII of 1885) 
before amendment. 


2,— Bengal Acts,— (Continued). 

Act VIII of 1885 (Tenancy). — (Continued). 

In a proceeding under Ch.^X. of the Bengal 
Tenancy Act before the passing of Act III, B. 
C ? of 1898, the Settlement authorities found 
that lands claimed by the tenants as their rent- 
free lands were not rent-free and they accord- 
ingly assessed the same with rents. 

Held— thal; by the operation of S. 9 of Act 
III, B.C. of 1898, the Civil Court is precluded 
from adjudicating on the same matter. Nahln 
Chandra Chakraborti y. Maharaja Radha 
Kishore Manikya Bahadur, 11 C.W.N. 859. 

Mitea and Caspkrsz, jj. 

(3) Revival of rights extinguished under Act 
VIII of 1869 (B.C.)— Sec Occupancy Rights 
N o. 1, 6 C.L.J. 149. 

(4) S. 3, sub-sec. 5, sch. Ill — Suit by 
land-lord for recovery of drainage charges from 
tenant— Limitation— Time from which limita- 
tion runs — See Act VI of 1880 (Drainage, 
Bengal), No. 1, 5 C.L.J. 19. 

(5) S. 5 — Status of tenure-holder and raiyaty 
definition of, if exhaustive— Estoppel by 
conduct — Ejectment , suit for— Origin of 
tenancy — liaiyaii holding or tenure — Ten- 
ancy, nature of— Landlord, dealings with 
tenant— Conduct— Holding, under letting 
of, to under-tenants— Bight of occupancy . 

S. 5 of Act VIII of 1885 (Bengal Tenancy 
Act) defines the status of a tenure-holder as also 
of a raiyat, but neither the definition of a tenure- 
holder nor that of a raiyat, is exhaustive. 

A person, who may have originally acquired 
a large tract of land, ostensibly with tho object 
of cultivating it himself or by his Servants or 
members of his family, may, by his conduct, 
afterwards, convert himself, so far as third par- 
ties (under-raiyafcs) are concerned^ into a rent- 
receiver and give those persons, as against 
himself, the right to remain upon the land, 
without being liable to bo ejocted at his in- 
stance. Mohesh Jha y. Manbharan Mia, 5 C. 
L. J. 522. 

Ameer Ali and Pbatt, jj. 

(G) Ss. 5. 20 (3), 26, 79 , 82, 85, and lfS— Non- 
occupancy raiyati holding— Heritabitity— 
Custom — Contract. 

Held by a majority of the Full Bench (Brett 
and Mifcra, JJ., dissenting) .-that, under the 
Bengal Tenancy Act, the right of a non-occu- 
pancy raiyat is not heritable. 
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Act YIII of iW 

Quaere— WheUher the right is heritable apart 
from the Act, Mohuni Lukhan Narain Das y, 
JalnathPanday, 11 C.W.N 626 (F.B.)=5 O.L. 
2. 457 ~34 ti. $I0»2 M.L.T. 219. 

Maclean, c. j., Harington, Brett, 
Mitra and Geidt, jj. 

* 

(7) Ss. 17,88, and 161— Permanent raiyati hold- 
% ing—saU of part— Landlord aware of sale, 

though transferee not recorded in his sherista 
—Suit for rent — Transfereenecessary party 
— Subdivision of holding— Decree against 
recorded tenant , effect of— Purchase of part 
of tenure , if an incumbrance. 

When raiyats having permanent interest in a 
holding sold a portion of it and the transferees 
again sold a portion of their purchased interest 
to one R, and B obtained settlement from the 
landlord. 

Held, that, although the transferees took no 
steps to get their names registered in the 
landlord^ sherista and had paid no rent since 
their purchase, inasmuch as the landlord had 
notice of the purchase, under S. 17 of the Act, 
he was bound to bring a suit against the trans- 
ferors and the transferees jointly. 

A sale of the holding in execution of a decree 
for rent obtained against the transferors only 
did not therefore affect the transferees’ inter- 
est in the holding. 

The landlord was beund to recognise the 
transfer, though in the absence of his written 
consent as required by S. 88 of the Act, he was 
not bound to recognise the sub-division effected 
by the transfer. 

The interest of the transferees was not an 
incumbrance which could be avoided by a pur- 
chaser at a $enfc sale. Baistdb Charan Chow- 
dhry v. AkbH Chandra Chowdhury, 11 C.W.N. 
217. : ■ ■■ “ 

Ghose and Geipt, jj. 

(7 -a) S. 20 (3)— See No. 6, supra. 

(8) Ss. 20(4) and 21— Relinquishment by some 
co-tenants, effect of — Payment of rent— Person 
in possession as owner— Creation of tenancy-*- 
Se$ XiANDixmi ) mi Tenant, No. 8, 5 C.L.J. 9. 

(8-a) S. 21— See No, 8, supra. 

(9) Ss. 22, 49 (b) and 85 (3)— Under-raiyat, 

Ajjsctmmt of^—Notieotp quit. |. 

landlord (permanent tenure-holder) pm§ 
chases frot^^^to^ title and 


Act YIII of 1833 (Tenancy).-^ 

interest in the holding by a deed of sate, he can- 
not, by virtue of suoh purchase, eject the under* 
raiyat, who was let into the land by the occu- 
pancy r&iyafc, without serving him a notice to 
quit under S. 49 (6) of the Act, even if the sub- 
letting was made without the landlord’s con- 
sent and otherwise than by a registered instru- 
ment. Amirulla Mahomed y. Nazir Maho- 
med, 3 C.L.J. 155® 34 C. 104. 

Ghose and Parg iter, jj. 

References 28 C. 205, Distd. 81 C. 982 
Appr. 

(9-n) S. 26— See No. 6, supra. 

(10) Ss. 30 and 52 — Joinder of causes of 
action. 

There is nothing in the law which prevents 
one suit being brought for enhancement under 
S. 30 and for alteration of rent under S. 52 of 
the Bengal Tenancy Act. The two causes of 
action may be joined in one suit. Sarada 
Charan Chatter ji y. Iswar Samli, 11 C.W.N. 
1154. 

R ampin i, c.j., and Mitra, j. 

(11) 49 — Undor-raiyat under an annual 
holding— Right of his heirs to inherit— See 
Under-Raiyat, No. 1, 11 C.W.N. 519. 

(11-a) 'S. 49 ( b ) — See No. 9, supra. 

(12) S. 50 (2 )— Raiyat at f ixed rates— Tenure- 
ho Ider — Pres ump lion — Onus. 

The presumption referred to in S. 50 (2) of 
the Bengal Tenancy Act arises only in suits 
brought under the provisions of that Act alone. 

S. 18 of the Act does not make all tho inci- 
dents of a permanent tenure applicable to 
raiyats holding at fixed rates, but only the 
provisions as to transfer and succession. 

The onus of proving that he is a tenure- 
holder and not a raiyat, lies upon the defend- 
ant tenant, who alleges that he holds a perma- 
nent tenure. Nilmani Maitra y. Mathura 
Nath Joardar, 5 C.L.J, 413. 

Maclean, c.j., and Banebjee, j. 

References 12 W.E.P.C. 6 (17), 22 C. 742, 
R. ' 

(13) S. 51— Suit for bhowli rent — Previous 
judgment between the parties allowing 
nakdi rent, whether res judicata-tJtec©j*f of 
rights, suhsequent to the previous jttdg- 
ment) entr^in,effectof. 
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Deoisioii in a previous rent suit as to the 
amount of rent payable does not operate as res 
judicata in a suit tor rent of subsequent years, 
although it may give rise to a presumption 
under S, 51 of the Bengal Tenancy Act (0). 

The same principle should be applied to the 
question whether a tenant held at bhoioli or 
nakdi rent for a particular period. 

When a conflict arises as to the rate of rent, 
between that allowed by a previous decree and 
that entered in the record of rights subsequent- 
ly prepared, both are to be considered together 
and weighed against each' other. 

Record of rights under Chapter X of the 
Bengal Tenancy Act are prepared with con- 
siderable formality, and the proceedings of the 
Revenue officers are conducted with publicity. 
Entries in such records should not be lightly 
discarded. Kali Roy y. Pratab Narain, 5 C. 
L.J. 92. 

Pratt and Ormond, Jj. 

References (a) G C.W.N. 589 R., 3*2 C. 
836 , Diss. 

(14) 8, 52^- Additional rent for excess lands , 
ivhen allowable — S. 109 , cl. (3)— Appeal — 
Decision settling rent . 

A landlord is entitled to additional, rent for 
excess lands, only when he shows (a> wbat tho 
quantity of land was at the inception of the 
tenancy, (b) that the rent was settled with re- 
ference to the area, (c) that no consolidated rent 
for the entire area let out was settled, and (d) 
that the quantity of land held at the time of 
suit is in excess of that originally let out. 

Where the decision of tho Judge does not 
settle a fair and equitable rent, but merely pro- 
ceeds on the ground that there was no excess 
land and, therefore, no rent to be se tiled, an 
appeal lies (a). Rajkumar Pratap Sahay v. 
Rain Lai Singh, 5 C.L.J. 538. 

Mqokerjee and Holmhood, jj. 

Ref creme : — (e) 4 C.L.J. 138, distinguished . 
• (14-a) S. 52— See No. 10, supra . 

^15) Ss. 54, 61 and 67— Tender of rent — 
Refusal— Deposit in Court if essential to 
stop interest— Tender how kept good * 

Reid, by a majority of the Full Bench (Ram- 
pini, 0.J. and Mitra, J. , dissenting) to stop 
interest on #ent running in a case governed by 
the Bengal Tenancy Act; a tender of tent, which 
is improperly refused , noed not be followed up 


2.— Bengal Acts*— {Continued ) . 

Act YIU of 1883 (Tonancy).— (Gon<imM«i). ' 
by a deposit of rent in court under S. 61, and 
such a tender, if kept good, is sufficient to stop 
interest running from the date of tender. 

A tender, which has been validly made and 
mproperly refused, is kept good, if the person, 
whe has made the tender, has from that time 
always kept the money ready to be paid on de- 
mand. (a) Kripa Sindhu Mukerjeo y. Annan 
da Sundari Dehi, 11 CkW.N. 983 (F.0.)= 
6 C.L.J. 273. 

Rampini, c.j., and Bkett, Mitra, Wood- 
roffe, and Mookkrjee, jj. 

Reference:— (a) 2P. Wms. 378, 

(16) Ss. do, 107 , 109, 109 A and 192— 
Payment of rent— Appropriation must be 
specific?— Temporary Revenue Settlement- 
Settlement of rent if can be made except 
upon application by landlord or tenant — 
Settlement affirmed by Special Judge— Fina- 
lity— Res judicata— Contract Act , 8. 59. 

The provisions of S. 55 of the Bengal Tenancy 
Act arc very different from those of S. 59 of the 
Contract Act. Under S. 59 of the Contract 
Act, the Court may have regard, not only to 
the debtor’s express intimation, but also to 
circumstances implying that the payment is to 
be applied to the discharge qf some particular 
debt. Under S. 55 of the Bengal Tenancy Act, 
the debtor must declare the year, or the year 
and the instalment to which ha wishes the pay- 
ment to bo credited. If he does not do so, the 
payment may be credited to the account of such 
year and instalment as the landlord thinks fit. 

Where, by an arrangement between the land- 
lord and the tenant, the latter paid a certain 
sum annually to Government on behalf of tho 
former. » # 

Held — that there was no appropriation of the 
amount so paid each year to the rent of that 
year within S. 55, Bengal Tenancy Act. 

Quaere.— Whether, under S. 192, Bengal Ten- 
ancy Act, a Settlement Officer can settle the 
rent payable by the tenant to the landlord, 
except upon the application of the landlord or 
the tenant. 

Where a tenant, in his appeal before the 
Special Judge against an order for thb settle- 
ment of rent purporting to have been made 
under S. 192 of the Bengal Tenancy Act, did 
not take tho objection that the settlement oj 
rent was made contrary to the provisions 
that section and without inrisdiction— and tta 

V.v-; ' . % 6 
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decision ol the Settlement Officer was affirmed 
by the Special Tudge, m 

held — that the matter was res judicata and 
could not be re-opened in the Civil Court, 
owing to the operation of Ss. 107, 109 and 109 A 
of the Bengal Tenancy Act. Mohim Chandra 
toy y. Srimati Kalifcara Debya, 11 C.W.N. 
>39. 

Rampini and W oodroffe , j j . 

(17) Ss. 58. 59 and 67 — Interest — rent. 

The word ‘ ‘ rent ’ ’ does not necessarily include 
interest ; so, if any sum of money be paid by a 
tenant to a landlord as rent, and the latter 
receives it as such, he cannot be permitted to 
apply that money towards any interest, which 
might then be due. Bhagabati Debya Chow- 
dhurani y. Basauta Kumari Debi, 11 C. W. N. 
110 « 5 C. L. J. 69. 

Ghose/c.j., and Caspersz, j. 

References:— ‘lb C. 571 and 2 2 C 575, It. 

(17-a) S. 59— See No. 17, supra. 

(18) S. 61. 

The statutory provision for deposit of rent, 
under S. 61 of the Act, does not take away the 
effect of a tender validly made and kept good. 
Jagat Tar ini Dasi y. Nabagopal Chaki, 
5 C.L.J. 270=34 C. 305. 

Mookerjee and Hoi.mwood, jj. 

Reference. — 5 C.L.J. 192, R. 

(18-rt) S. 61 — See No. 15, supra. 

(19) S. 67 — Rent suit — Sot off by tenant-# 
Interest — Sec Civ. Pro. Code, No. 79, 
11 C.W.N. 215. 

(19-a) fj, 67 — See Nos. 1<5 and 17, supra. 

(19-6) S. 79— See No. 6, supra. 

(19-c) S. 82 — See No. C, supra . 

(19-d)S. 85— See No. 6, supra. 

(20) 5. 85, CL [X)— Under -raiyati lease — Term 
exceeding nine years — Validity— Suit for 
ejectment by raiyat — Notice. 

Cl. (2) of S. 85 of tfib- Act has not been enact- 
ed merely for the protection of the superior 
landlord. 

A sub-lease by a raiyat for a term exceeding 
|pe years is invalid even against the raiyat (a). 

saratulla Handle y. Kairunnessa Bibi, 11 

pj. m 

CrEIDT, J. ' | 


Act VIII of 1885 (Tenancy ).-(0pnfin«ed). 

References :—(a) 29 C. 148 and 6 C.W.N. 377, 

D. 

(20-a) S. 85(2)— See No. 9, supra, 

(21) $, 87 — Non- transferable holding— Trans- 
fer — Under-lease — Forfeiture — Landlord 

and tenant. 

A raiyat holding a non- transferable holding, 
having sold it to a third person, took an under- 
raiyat lease under him and refused to pay rent 
to the landlord of the rnjyati holding who dis- 
possessed him. In a suit by him to recover 
possession and for declaration of his title as an 
under -raiyat under the purchaser, 

held , on a review of the authorities, that 
plaintiff’s suit ought to fail; and it was 
accordingly dismissed. Rajani Kanta Biswas 
y. Ekkari Das, 11 C.W.N. 811 = 84 C. 689. 

Rampini and Sharfuddin, jj. 

;21-«) S. 88— See No. 7, supra. 

(22) S. 93— Common manager , irregular ap- 
pointment of— Suit to set aside appointment , 
maintainability of. 

A common manager was appointed under the 
Bengal Tenancy Act, in respect of property 
which was nei ther an estate nor a tenure. Some 
of the co-sharers, upon whom notice had not 
been scryed, sued to recover possetsion upon a 
declaration that the appointment was invalid : 

Held , that the suit, as framed, was maintain- 
able, and that it was not obligatory upon the 
plaintiffs to apply, in the first instance, to the 
District Judge, who had appointed the com- 
mon raaniiger^Indu Bhusan Bose y. Anna- 
purna Mitra, 6 C.L.J. 216. 

Rampini and Mookerjee, jj. 

(23) Ss. 93, and 94— Common manager— Sepa- 

rate appointment for separate estates or 
groups of estates belonging to same co-owners 
—District Judge may reconsider question 
of necessity of appointment at any stage 
— Discretion , judicial— Position of co- 
owner who has separated his share , hilt 
not by metes and bounds. * • 

Where a District Judge made an order for 
the appointment of a common manager, in 
xespect of several revenue-paying and revenue - 
free estates, of which the Oo-owners .were not 
the same, 

Held that the District Judge should have 
separately considered each property or group of 
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properties belonging to the same co-owners and 
made separate appointments in regard to each 
property or group, though the same common 
manager might be appointed in ail the 
cases (a). f- 

Where, on being directed to deal with the 
ease in the above manner, the District J udge, 
instead of starting proceedings de novo and 
issuing notices on the co-ownors under S. 98, 
Bengal Tenancy Act, to show cause why a com- 
mon manager should not be appointed, issued 
notices under S. 94 of the Act asking them to 
appoint a common manager, ^ 

Held , that, in the circumstances of the case, 
the proceedings should have been commenced 
de now and the co-owners given an opportunity 
of showing that, owing to the altered state of 
things, there was no longer any necessity for 
appointing a common manager. 

A District Judge can, in the exercise of his 
discretion, consider the propriety of the ap- 
pointment of a common manager, whatever be 
the stage at which the proceedings may have ar- 
rived. This discretion is not, however, to be 
exercised arbitrarily but according to well estab- 
lished rules. 

A co-owner, who has opened a separate ac- 
count in the Collector’s register or makes sepa- 
rate collection for his share, is, nevertheless, 
liable to have his share taken over by a com- 
mon manager, although the dispute may not 
have extended to his share. Mis remedy, if 
any, is to have his share demarcated by metes 
and bounds. Kumar Saradindu Roy y. The 
Collector of Rungpur, 11 C.W.N. 1143. 

Mitra and Caspeusz, jj. 

Reference : — (a) 14 C. 659. F. 

(23-a) S. 94— See No. ‘28, supra. 

(24) Before amendment by Act 111 of 1898, (B. 
C.) t 8s. 104 (V) and 107— Decision of Settle- 
ment Officer settling rent , not res judicata, 
but evidence — Second appeal — Exclusion of 
evidence , an error of law —Civil Procedure 
• Code [ Act XIV of 1882) > 8. 68 1. 

Where a secernent of rent was made under 
S. 104 (2) of the Bengal Tenancy Act, before 
its amendment by the Amendlnent Act of 1898, 
the decision of thj Settlement Officer had the 
e fleet of ^ decree under S . 107 of the Act 
(before amendment), and is evidence in a suit 
for rent subsequently brought by the landlord, 
even though it may not operate as res judicata. 


2.— Bengal Act**— (Continued). 

Act YIII of 1885 (Tenancy ).-(Gonf«w^d). 

Where, in a rent suit, the Court of first 
appeal found as a fact that a certain amount 
was payable by the tenant as rent, held, that 
the High Court on second appeal can set aside 
the finding, when the Court of first appeal 
wrongly excluded the settlement proceedings 
from its consideration, and disregarded the 
evidence of road-cess returns filed by the 
tenants, and thereby committed errors of law. 
Mohim Chandra Roy v. Srimati Kali Tara 
Debya, 11 C.W.N. 1028. 

Rampini, c. j., and Woodrofpe. j. 

(25) Ss. 106 and 100— maintainability of suit 
to avoid intermediate tenures by lessee from 
Government — Conditions of the settlement — 
Record of rights, finality of. 

The defendants were recorded in the khatian 
of the cadastral survey as intermediate tenure- 
holders. The plaintiff did not take the remedy 
mentioned in S. 106 of the Tenancy Act. He 
subsequently took a settlement from the Gov- 
ernment and is now the Zemindar. In a suit 
by him to avoid the tenures of the defendants, 

held , that the suit is not maintainable. The 
settlemont-holder is bound by the terms of his 
settlement to recognise intermediate tenure- 
holders mentioned in the settlement papers (a). 

'Tapanidhi Raghunath Puri v. Pitambar 
Gajendra Mahapaty, 5 C.L.J. 67. 

Bodilly and Mitra, jj. 

Reference, (a). — Unreported case decided by 
Banerjee and Pargiter, jj. on 3rd July, 
1903. 

(26) Act VIII of 1886 (before amendment 
by Act I , B.C. of 1907), Ss. 106, 106 and 
1 08 — Record of rights — Entries as to charac- 
ter of holding hnd status of tencyit —Correc- 
tion of entries— Proper procedure . 

Before the passing of Act I, B. C. of 1907, an 
entry in a finally published record-of-rights 
that lands held by tenants were mat lands or 
that the status of the tenants was that of 
settled raiyats could not be corrected by the 
Settlement Officer, except in a suit instituted 
under S.- 106, BeiigaffTen tncy Act, He had 
no authority to revise such an entry under 
S. 103 of the Act. Shambhu Chandra Kazra 
v. Phrna Chandra Pal, 12 C.W.N. 122. 
Maclean, c.j., and GeiiVt, j. 

(27) S. 206— Suit between nvalproprtetetidjjj^; 
Scope of suit — Question of possession 
title— Limitation— Limitation Act (AY 0 / 
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2— Bengal Aett.— {Continued I . 

Act YIII of 188^ (Tenancy).- -(Continued). 

*2877)) S. 22— Substitution of executor in 
place of supposed t legal representative — 
New defendant ' 

In a suit under S. 106 of the Bengal Tenancy 
Act, certain lands were alleged to have been 
erroneously recorded as part of mouzah P, and 
it was prayed that the record-of- rights be 
amended ||d the disputed lands entered as part 
c»f |>laintilf*s own mouzah B., from the record 
of&hioh the flame had been omitted. The suit 
%&& instituted more than two months after the 
final publication of the record-of- rights for 
mouzah B, but within two months of the final 
publication of the record -of-rights for mouzah 
P. 


2.— Bengal Acts ^[Continued), 

Art fill of 1885 ? 

collected, the landlord is a separate landlord, 
and to a suit for rent brought by him to recover 
his rent, S. 153 of the Act applies; Bhabatarini 
Das! v. Bkabbar Malita, 5 C.L, J. 2S5 (F.B.) 
= 2«|T. 155. 

Maclean, c.j., Ghose, Habington, 
Brett, Mitra, Geidt and MUokebjee, 
JJ. 

( 30 ) Ss. 153 and 193 — Falker rent. 

Falkar rent is rent within the meaning of the 
Bengal Tenancy Act, and S. 135 is applicable to 
a suit (or, recovery of such rent. Kan*! 
Mahaldar v. Madhu Sudan Ghose 6 C.L.J. 
669. 


Held , that the suit was not time barred. 

In such a suit the Bevenuc Officer, and in 
caso the suit is transfered to the Civil Court, 
the Civil Court, is confined to the question of 
possession, and cannot be asked to adjudicate 
upon the title of rival proprietors. 

The suit was originally instituted against 
the person whose name was entered in the re- 
cord-of-rights. But it appeared that this person 
was the wicfciw of the deceased proprietor, and 
her name was entered as representing the estate 
of her deceased husband. 

He Id, that the executors to the estate of the 
deceased proprietor who were substituted as 
defendants were not new defendants within 
8. 22, Limitation Act. Mohunt PadmaiaY 
Ramanuja Das v. Lukmi Rani, 12 C.W.N. 8. 

Woodboffe and CoxE, JJ. 


(27 -a) S. 106— See Nos. 25 and 26, supra. 

(27-5) S. 107*— See Nos. 16 and 24, supra. 

(27-c) S.\08 — See No. 20, supra. 

{27 -d) S. 109— See Nb. 16, supra . 

(27-e) 8. 109 A.— See No. 16, supra. 

(28) 8, 149-i-Onus— Suit for rents in deposit 
—Question of title— Judgment not operating 
as Res judicata —Value 6f judgment as evidence 
-See Giv. Pao. 29, 11 C.W.N. 880. 

• (29) S. 153^0^$h^ , hndlord~-Sep arate 
landlord-- Appeal.) f ■ 

When a tenant has contacted to pay rent |o 
bne of several perspn»ih%J?eSrt^ *** a seminda|i, 
i felrt paot of his share sepairately from that |f 
sharers, and such, jrent has been assessed 
litany reference payable to 

|li!rthev. ; «harere ' rtirti: .'separately 


' Mookerjee, j. 

v 

(30 -a) S. 161 — See No. 7, supra. 

( 31 ) Ss. 160 and 167 — Occupancy-holding — 
Mortgage— Incumbrance, annulment of— 
Fraud. 

1 Where an occupancy-holding which had been 
mortgaged by the raiyat of the holding was 
purchased by a person in execution of a decree 
for money obtained by him, and the purchaser 
re-purchased it in execution of a rent decree 
against ^he old tenant for arrears which had 
accrued previous to his first purchase and 
annulled by a notice under S. 167 the mortgage 
of which he was aware at the time of his re- 
purchase. 

Held , that the purchaser did not commit any 
‘ fraud in re-purchasing the property and was* 
entitled to annul the mortgage, and the 
mortgagor was not entitled to get a decree upon 
the mortgage making the holding liable for the 
mortgage debt. 

That the purchaser was not bound as repre- 
sentative of the old tenant to pay off the decree 
for rent obtained by the land lord. Burendra 
Mohan Singh v. Bansldhar Marwari, 12 C.W. 
N. 114. 

Bampini and Shabfuddin, JJ./ 

(82) S. 167— Sale of portion of tenure or 
holding— Annulment of encumbrances. ■■ 

Per Geidt, J. , (before the Preference).— S. 167 
Bengal Tenancy Act, does not apply to a sale in . 
execution of a rent decree of a portion only of ai 
tenure or holding, and the 
cannoi proceed under that Bertiipny..:$G' : afindl' 1 
encumbrances. % : 
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flat VIH«f WAl 

Chandra Chowdhuri, 11 C.W.N. 350=5 C.L.J. 
242*2 M.L.T. 187, (FA*) 

M clean, c.j m and Habibgtok, Brktt, 
Mitba and Gbidt, jj. 

% 

(83) CA. XIV, S, 167— Single decree for rent 
of several tenures held by same tenant— Sale 
— A voidance of incumbrance — Money-decree. 

When there are several tenures held by the 
same tenant, the landlord may institute one 
suit tor the rent of all the tenures. But he can- 
not put the tenures to sale under the prooedure 
laid down in Chapter XIV of the Bengal Ten- 
ancy Act, in execution of the decree obtained in 
such a suit, so as to enable the purchaser to 
avoid incumbrances under S. 167, Bengal Ten- 
ancy Act. A sale under the provisions of that 
Chapter can take place only when a separate 
decree has been obtained for the arrears of each 
tenure or holding and the same is sold separately 
in execution of such a decree. Hrldoy Nath Das 
Chowdhury y. Krishna Prasad Sircar, 
11 C.W.N. 497 = 34 C. 298 = 6 C.L.J. 153. 

Mitba and Caspeiisz, jj. 

(33 -a) S. 167 — See No. 31, supra. , 

(34) S. 169— Rent — Interest— Pleading. 

Where a landlord applied, under S. 169, cl. 
(c) of the Bengal Tenancy Act, for getting the 
rent and interest due to him, between the date 
of the institution of the suit and the date of the 
sale, from the surplus sale-proceeds, and the 
judgment-debtor raised no objection to it, but 
admitted the justice of the decree-holder’s de- 
mand; 

held that the decree-holder was entitled to 
get interest on rent. 

Ghose, J .— Rent as used in cl. (c), S. 169, 
does not exclude interest. Mohar&jadhiraj 
Bejoy Chand Mohatab Bahadur v, S. C, 
Mookerjee, 11 C.W.N . 1106. 

Ghosb andCsPEBSZ, jj. 

• (35) 8. 169 (I) {c\— Surplus sale proceeds— 
m Mortgagee— Transfer of Property Act (I V 
of 1333), S. 78— Landlord' s claim preferen- 
tial 

The landlord has a right, 5 under S. 169. cl. 
(1), sub-clause^rJ* Bengal Tenancy Act, to 
have the rent due to him in respect of the 
th^ institution of the suit for 
rent and the date of the sale, paid out of the 

biiahoer befwi 


2.— Bengal 

Act VIII of 1885 (Teoaiicy),— 

debtor or to his mortgagee. He has a preferen- 
tial claim to that of the mortgagee of the h&h 
ding* who stands in the shoes of the judraent- 
debtor, Prabal Chandra Milker j! y. Jadupati 
Chuckerbutty, 6 C.L.J. 26=34 C. 724. 

Macleak, c.o., and Holm wood, j. 

(86) 8. 171 — Withdrawal of money deposited, 
by landlord , effect of— -Trmsfer^: receipt 
of money from , by landlord— Sstoppel — 
Silence. 

It is the duty of the landlord, to challenge 
the title of the applicant, under S. 171 of the 
Bengal Tenancy Act, and to deny that he has 
any interest in the tenancy advertised for sale, 
or that the interest is of a description which 
would be voidable! upon the sale. As his silence 
is prejudicial to the interest of the applicant, he 
is estopped from denying the latter’s title later 
on (a). 

If a patty makes an application, on the alle- 
gation, that all the elements necessary to make 
|* a provision of law operative are present, and if 
this is denied, it is not only competent to the 
Court, but it is its duty, to investigate whether 
all the elements, which give jurisdiction, do, as 
a matter of fact, exist(ty. * 

A receipt of money by a landlord from a 
transferee of his tenant may, under certain 
circumstances, amount to a recognition of tho 
transfer (c). , 

No general rule can be formulated as to when 
silence may be unlawful in transactions between 
#nen at arms length. The presence of the silent 
party, when tho transaction takes place, makes 
a much clearer case for estoppel than when he is 
absent. The main test to be applied is, — 
‘Whether the sih&ce may be attributed as a 
true cause, not necessarily the entire or even 
main cause, but one of the causes, of the change 
of position, and whether upon due regard to all 
the circumstances, it is just that the defendants * 
should be prejudiced in the manner in which 
they have been prejudiced by the omission of 
the plaintiff to speak,’ 

The doctrine of estoffelis invoked upon proof 
that a wrong has been done, or is threatened 
on one side, and in jury suffered or justly to be 
apprehended, on the other; parties are only es- 
topped from denying their own statements when 
the denial operates to the injury 6f anotherf||d 
when their conduct did 
of that person. Where aparty fails to hmke ml 
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2.~Bengal Acts.— {Continued). 

Act YIII of 138} (Tenancy)*— (Continiied). 
rights known, where fairness and good con- 
science require that he r should do so to protect 
the interest of others, he cannot be hoard as 
against them to assert such rights. An estop- 
pel may he set up as a means to prevent injus- 
tice, and if the circumstances are appropriate, 
the estoppel will bo so moulded as to prevent 
fraud and injustice in whatever form it may 
present iftself. Thomas Barclay y. Syed 
ifossein All Khan, (5 C.L.J. 001. 

Mookerjee and Caspersz, jj. 

References (a) 23 C. 393 (390) f 3 C.UJ. 
67 ~ 83 C. 927 (911), R. (b) 7 W.R. 400; 
18 W.R. 195, R. 2 C.W.N. 63, D. (c) 6 G.L.J. 
122 — 11 C.W.N. 865 = 4 A.L.J.R. 570=9 Bom. 
L.R. 840, R. 

(37) S. 171 — Right of depositor to obtain pos- 
session — Procedure — Application or suit. 

Whore a deposit is made under S. 171 of the 
Bengal Tenancy Act, the depositor can, as ( 
against the judgment-debtor, obtain delivery of 
possession of the holding advertised for sale, by 
application to the execution Court : but by such 
application the despositor is not entitled to 
invite the execution Court to oust a stranger 
to the proceeding. If he is met by a stranger, 
his remedy is by a regular suit for recovery of 
possession. Ram Narain Routh Y. Lai Das 
Routh, 12 C.W.N. 55 — 6 p.L.J. 595. 

Mookeujef, and Caspersz, jj. 

(3$) S. 171— Payments made by subsequent 
mortgagees to save property from sale in exe- 
cution of a rent decree, whether can be credited 
in taking accounts— See Mortgage (General), 
No. 16, 1PC.W.N. 403. 

(39) S. 171, cl (l)(c) 1 -Depositor- Possession ^ 
delivery of. 

■ A person who has made a payment under 
S. 171 of the Bengal Tenancy Act, is entitled to 
be placed in possession of the tenure, upon 
application to the execution Court, and he is 
not bound to bring a regular suit to obtain 
possession. 

An encumbrancer whose interest is not 
voidable, because the decree under execution is 
in favour of a co-sharer landlord and operates 
mere money decree, is hot entitled to 
to Obtain possession under 
$.171 of the Bengal Tenancy Act. Umatul 


2.~ Bengal Acts.— (Continued), 

Act YIII of 1885 (Tenancy).— (Concluded.) ; 

Fatima y. Nemai Charan Banerji, 6 C.L.J. 
592. 

Harrington and Brett, jj. 

(39 <a) S. 178— See No. 6, sup-a. 

(39-5) S. 192— See No. 16, supra. 

(39 -c) S. 193 — See No. 30, supra. 

(40) &ch. Ill , ^4r/. i (b)-Suit for rent by a 
co-sharer landlord against some of several 
join t tenan ts — Hi m i tat ion — Maintainabi- 
lity. 

Art. 2 (5) of Sch. Ill of the Bengal Tenancy 
Act applies to a suit for rent by a co-sharer 
landlord. 

A suit for rent against some of several joint 
tenants is maintainable, as joint tenants are 
jointly and severally liable. Jogendra Nath 
Roy y. Nagendra Narain Nandi, 11 C.W.N, 
1026. 

Rampini, c.j. and Sharfuddin, j. 

j (41) Sch. IK, Art. 3— Dispossession by a per- 
son in his character of auction-purchaser, and 
not of landlord— See Landlord and Tenant, 
No. 16, 5 C.L.J. 650. 

Act XII of 1337 (Bengal and N. W. P. Civil 
Courts'). 

(1) Sh. 13 and 17 — Jurisdiction — Transfer 
of district from one Judgeship to another 
pending an appeal . 

An appeal from a decision of the Munsiff of 
Kairana, in the district of Muzaftarnagar, was 
filed on the 3rd of October, 1904, in the Court 
of the District Judge of Saharanpur, which 
thou had jurisdiction to entertain the appeal. 
But by a notification of the Local Government 
of the 24th of February, 1905, under the pro- 
visions of section 13 of Act No. XII of 1887, the 
district of Muzaffarnagar was transferred, with 
effect from the 1st of March following, from 
the Saharan pur Judgeship to the Meerut Judge- 
ship. 

Held , that, after the date when the notifica- ‘ 
tion above referred to came into force, the 
Distiict Judge of Saharanpur had no jurisdic- 
tion to hear the appeal ; also that the notifi- 
cation itself was sufficient authority for the 
Distiict Judge of Saharanpur to transfer the 
record of the appeal to the Court of the District 
Judge of Meerut. Jhandu Mai %r. Pirthi, 
A.W.N. (1907), 53 = 4 A.L.J. 218. 

Stanley, c,j., and Burkett, j. 
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2.— Bengal Acts.— (Continued). 

Met XII of 1837 (Bengal and N.W.P. Civil 

Courts. ) —(Concluded ). 

Reference : — 28 A. 93, I?. 

(1-a) S. 17— Soe No. 1, supra. 

(2) Ss. 20 and 21 — Suits Valuation Act (VII 
0 / 1887 ), S. 9— Restitution of conjugal 
rights— Jurisdiction — Appeal . * 

An appeal from a decision passed by a Sub- 
ordinate Judge, in a suit for restitution of con- 
jugal rights, valued at less than one thousand 
rupees, lies to the District Judge, and not to 
tho High Court. 

In tho absence of any rules framed under 
S. 9 of the Suits Valuation Act, the safest and 
the most convenient course to follow is to hold 
that, for the purposes of S. 21 of the Civil 
Courts Act, the valuation made by a plaintiff, 
in a suit for restitution of conjugal rights, 
should be prima fadic considered as tho true 
value (a). Jan Mahamad Mandal y. MaBher 
Bibee, 11 C.W.N. 458 = 5 C.L.J. 400=34 C. 
352. 

Mitiu and Caspeiisz, jj. 

References : — (a) 8 C.W.N. 705 = 31 C. 849, 
diss ; 28 A. 545, 13 C. 232, 18 C. 378, 2i\ 

(2-b) S. 21— See No. 2, supra. • 

(3) S, 37 — Beluchi Mahomedans governed by 
Mahomedan Law in regard to succession — See 
Mahomedan Law (Succession), No. 4*4 A.L. 
J. 792. 

Aot I of 1895 (Public Demands Recovery). 

(1) Ss. 8, 10 and 31 — Notice under S. 10 , 
service of — Sale, invalidity of, without notice 
— Notice , how to be served — Substituted 
service— Notice, condition precedent. 

It is only, after a notice under S. 10 of the 
Public Demands Recovery Act has been issued 
and duly served, that the certificate acquires 
the foroe and effect of a decree, which may be 
enforced and satisfied by the sale of the deb- 
tor’s property. If a sale has been held without 
service of such a notice, which is a condition 
precedent to the validity of the sale, it is with- 
out authority and must be set aside on that 
ground alone (a). 

The service of notice under S. 10 must be 
effected in strict conformity with the provisions 
of S. 31 of the Act. Recourse cannot be bad 
to substituted service, unless attempt has been 
made to effect personal service upon the judg- 
ment-debtor, and when the judgment-debtor 
cannot be found, upon an adult male member 


2.— Bengal Acts.— (Continued). 

Act I of 1893 (Public Demands Recovery ).— 

( Continued ). § 

of his family. Substituted service cannot be 
accented as sufficient, unless it is proved that 
tho conditions, under which recourse might 
be had to it, existed (b). Jogeswar Sahu y. 
Dcbi Prasad, 5 C.L.J. 555. 

Mookepjke and Holmwood, jj. 


Reference:— (a) 27 C. 698, F. (b) 8 C.L.J. 
280; 1 C.L.J. 53S; 33 C. 84, 1 C.LJ%550, fol- 
lowed. . <r 



red on judgment-debtor — Sale of immovc - 
! able property in execution of certificate — 

S Jurisdiction — Suit to recover possession — 

j Limitation— Limitation Act (XV of 1877) t 

Sch. IT, Arts. 12 and 142. 

A certificate, if duly made and filed under 
S. 7 of the Public Demantis Recovery Act, has, 
in so far as regards the remedies for enforcing 
it, the force and effect of a decree of a Civil 
Court, notwithstanding that notice may not 
have been served under S. 10. 

j * But the service of notice under S. 10 is a 
| condition precedent to tho validity of the sale 
of immoveable property in execution of tho 
certificate, and a sale held without ijxo service 
of such notice is a nullity. 

i 

I When it is found that notice has not been 
| served under S. 10 of tho Public Demands Re- 
! eovery Act, and a suit is brought to set aside 
the sale of immoveble property held in cxecu- 
j tion of the certificate, and to rocovor posses- 
| sion, Art. 142, and not Art. 12 of Sch. II of 
the Limitation Act, is applicable. In such a 
suit, the plaintiff need not ask that the sale 
should be set aside. He is entitled to recover 
possession, upon the footing that the sale has 
| not affected his tibld. Purno Chandra Chatto- 
padhya y. Dinobundhu t Mukhopadhya 11 C. 
W.N. 756 (F.B.) =5 C.L.J. 696 = 34 C. 811 = 2 
M.L.T. 371. 

Maclean, c.j., Ramp ini, Brett, Wood- 

ROFFE, MoOKERjEE, JJ. 

(3) Certificate — Notice under S . 10— Non- 
service— Civ. Fro. Code (Act XIV of 1882), 
8s, 244 and 312— Limitation Act (XV of 
1877 ) , Sch. II, Art. 12 — Certificate Officer of 
24-Pergunnahs — Sale of immoveble pro- 
perty in Calcutta— Jurisdiction* 

It is the due making and filing of the certifir 
cate under the Public demands Recovery Act 
of 1895, B.C., amended by Act I of 1897, B.C;) 
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2.— Bengal Aett,*-(Continw)d). 

Aot I of 1B9S (Pablic Demand* Recovery).- 

(Continued)* 

\tthich gives it the effect of a decree. Non- 
service of notice under S. 10 of tho Act does not 
affect the validity of the certificate itself. 
Notice is required only to bind the immoveable 
property of the judgment-debtor, and non- 
service of notice is a mere irregularity. No suit 
lies to set aside a sale on the ground of non- 
service of notice. Such a suit is barred by Ss. 
244 and 312 of the Civ. Pro. Code. If maintain- 
fble, it would be governed by ^.rt. 12 of the 
Limitation Act (a). 

The Certificate Officer of 24-Pergurmahs has 
jurisdiction to sell immoveable property in Cal- 
cutta under the Public Demands Recovery Act. 

HariCharan Singh y. Chundra Kumar Dey, 

11C.W.N. 745=* 34 C. 787. 

WOODROFFE, J. 

Reference : — '(a) *23 C. 775 (P.C.), examined 
and expld. 

(4) S. 10— Notice, non-service, effect of — 
Sale, nullity , suit to set aside— Limitation 
Act (XT of 1677), Art. 12-Civ. Pro'. 
Code (Act ilV of 1882), S. 211, if bars a 
suit to set aside a certificate sale. 

If a notice under S. 10 of the Public Demands 
Recovery Act has not been duly served, the j 
certificate is illegal and void, and the sale based j 
thereon is a nullity (a). .j 

The person, \vhos8 property has been sold j 
without service of notice under S. 10, is entitled j 
to sue for recovery of possession within 12 years j 
from the date of dispossession. 

Where, by reason of omission to serve a notice 
under S. 10, there is no legal decree and j 
no legal sale, a suit to set aside the sale and to 
recover possession of the property sold is not 
barred by S. 244 of the <5iv. Pro. Code. JESlo- 
keshiDasiY. Abinash Chandra Bose, 5 C.L.J. 
638. 

Rampini and Mookerjee, jj. 

Reference : — (a) 27 C. 698, F. 

(5) S. 10 — Notice, non-service of— Limitation 
Act , Sch. II, Arts. 12, 120. 

When no notice under S. 10 of the Public 
Demands Recovery Act was served, a suit to 
get aside the sale is not barred under Art. |2 of 
’ th^e Limitation Act ; Art. 120 applies to gjitch a 

oase.Sookan Sahu v. Laia Badri N&rtdn, 5 

C.L.J. 686. 

: ..R4Mpini and Caspehsz, JJ. . / '4 


2,— Bengal Acta.— ‘(Continued). 

Act I of 1W (Public Demto* 

(Contimicd). 

Reference 1 C.W.N. 516, F, 

(6) S. 10 — Notice, non-service of— Limitation 
—Signature, lithograph, inoperative — Pur- 
chaser, a third party — Valid sale. 

A sale under the Public Demands Recovery 
Act was held on the 25th September, 1882 ; 
from that time until the 21st August, 1886, the 
owners and the purchaser were engaged, the 
first in impeaching, the other in vindicating 
the validity of the sale before the Collector, the 
Commissioner and the Board of Revenue. On 
the date last mentioned, the Board made the 
final order, by which the sale became final. 

The suit to set aside the sale was brought on 
the 26th July, 1887 : 

Held, that the plaintigs were entitled to a 
deduction of the time between the 25th Sep- 
tember, 1882, and the 21st August, 1886, and 
the suit was in time. 

The form of procedure laid down in the 
Public Demands Recovery Act must be strictly 
followed. The Court must require them to be 
strictly followed, in the exercise of the powers 
conferred by it, without speculating as to their 
object at all. f 

When a property of very large value had been 
sold fSr a nominal price, the Court would not 
apply, in aid of the sale, the principle ut res 
magis valeat quam pereat. 

When a certificate lias not been signed by an 
officer authorised to sign it, there is no oerti- 



When a certificate was not signed, but a 
lithographed signature was attached, the certi- 
ficate was not duly signed as required by law. 

When there was no certificate duly made, 
and no notice under S. 10 served, the sale must 
bet-sot aside, even though the purchaser is a 
third party. No question of hardship arises, 
when a man has made a speculative purchase 
of a valuable estate for next to nothing. Baij 
Nath Bahai y. Bamgat Singh, 5 C.L.J. 687, * 

Pigot and Gordon, jj. * 

(7) S. 10— See Limitation Act, No. 56, 5 
C.L.J. 385 = 84 C. 241. * 

(7-aVS. l{3Matee Nos, l and %,$upra. 

(8) S. 19-Civl Piv. Code, 8. $1, 

A suit to set aside a sale held , un^ to && 

on the ground tot tore w^^ 



97 


DIGEST OF CASES. 


98 


2. — Bengal Acts.— (Continued). 

Act I of 1895 (Public Demands Recovery).— 

( Concluded ). 

the Certificate proceedings, is barred under the j 
proviso to S. 311 of the Code, when the plaintiff i 
fails to prove that he has boon injured by the 
alleged irregularities. Jiwanram y. Hari 
Charan Singh,5C.L.J. 240 (F.B.) = 2 M.L.T. 
158. 

Maclean, c.j., Haling ton. Mitra and j 
Geidt, jj. j 

(9) S. 31— See No. 1, « upra . 

Act 111 of 1899 (Calcutta Municipality). 

(1) Ss. 3, sub-sec . 37, 286, 330 and 341- IV- i 

andah having pillars sunk down in soil 
between street and drain— Fixture — En- 
croachment. j 

A verandah, adjoining a house, supported | 
on pillars sunk down into the soil between the 
street and a drain which runs between the j 
street and the house is a “ fixture ” .and “an on- j 
eroaehment,’’ within tlio meaning of S. 341 of j 
the Aet. Corporation of Calcutta y. lmadul j 
Huq, 34 C. 844. 

Maclean c.j., and Holmwood, j. 

(2) Ss. 14 , 63 ami Co-Chairman's power to 
appoint officers drawing less than Us. 200 
— Annual sanction— If appointment for 
more than a year , ultra vires. 

S. 15 of the Calcutta Municipal Act does not 
apply to appointment of Municipal officers and 
servants, whose appointments are expressly 
provided for under Ch. VI of the Act. 

The power of appointing officers under S. 65 
of the Act is vested in the Chairman ; but such 
power is only co-extensive with tho sanction of 
the General Committee, and such sanction 
must be given annually ; and any appointment 
which exceeds this sanction is ultra vires. 
Kedar Nath Bhandary y„ The Corporation 
of Calcutta, 11 C.W.N. 801 = 34 C. 803. 

Fletcher, j. 

iM s. 63 — Soe No, 2, supra . 

(2-5) S. 05 - See No. 2, supra . 

(2-c) S. 280— See No, 1, supra . 

(2~d) S. 336 — See No. 1, supra. 

\2-e) S.341 — See No. 1, supra. 

(3) 8. 557 —njfaluation of land — See Act I of 

1894 (Land Acquisition) , No. 13, 11 C. W.N. 
875. . 


2.— Bengal A cts. —(Concluded). 

Act VII of 1908 (Bengal and Assam Laws). 

Appeal against appellate decision of Divisional 
Judge, Sambalpur — See Appeal {Second A#- 
PfSAl/), No. 1, 11 C.W.N. *956 

3.— Bombay Acts. 

Act Y of 1862 (Bhagdaree and Nary ada ice) 

(lj Bhagdar — Permanent tenant— Alienation 
of fruit of the trees on land— Land Revenue 
Code {Bombay Act V of 1879), S . 83— Per- 
manent tenant, position of , 

There is nothing in the Bhagdari Act (Bom, 
Act V of 1862), to prevent a permanent tenant 
of a Bhagdar, from alienating the fruit of the 
trees on the land, of which he is a tenant, in 
the same way as he could alienate the crops or 
grass upon such land. 

The position of a tenant— of a Bhagdari land 
— who is presumed to be a permanent tenant 
under S. 83 of the Land Revenue Code, 1879, 
is not affected in any way by the prohibition 
contained in the Bhagdari Act against aliena- 
tion. Nahanchand Devchand y. Kekhushru 
Edalji Modi, 9 Bom. L.R. 50-31 B. 183. 
Russell, c.j., and Beaman, j. 

Reference 24 B. 31, It. 

Act III of 1876 (Mamlatdars’ Courts)* 

(1) Possessory suit— Suit against Collector — 
Mamlatdar's jurisdiction to entertain the 
suit. 

A Mamlatdar’s Court, under Bombay Act 
III of 1870, has no jurisdiction to*try a suit 
to which a Collector is a party. Motilal Yirchand 
y. The Collector of Ahmedabad, 8 Bom. L. It. 
904 (F.B.)«2 M.L.T. 13 = 31 B. 80. 

Russel, Ag. c. j., and Aston, Beaman 
and Heaton, jj. 

Reference .*—23 B. T60^1 Bom. L. R. 414, 
qualified. 

Act V of 1879 (Land Revenue Code). 

(1) S. 37 — Sec Khoti Tenure, No. 1, 
9 Bom. L, R. 719. 

(2) S. 83— See Act V of 1802 {Bhagdaree 
and Narvadaree), No. 1, 9 Bom. L. R. 50. 

(3) S. 84 — Annual tenancy— Determination 
—Notice by landlord. 

An annual tenancy, to which the Land Re- 
venue Code applies, cannot be determined 
without a notice in writing by the landlord (or 
by the tenant. ) Oehhavlal Chandr&pras&d v, 
Gopal Kalyan, 9 Bom. L.R. 1382. , 

Sir Lawrence Jenkins, c.j. and Heaton, j. 

■ c 7 ' 
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3.— Bombay AotM*— (Continued) . 

Act XYH of 1879 (Dekhan AgdculturUti, 
Relief). V ' 

«• (1) Ss. M, 18 and 71 -A— Retrospective effect 
— Enactment relating to procedurc~*Con - 
strmiion of statutes. 

S*. 13 and 71* A of the Dekhan Agriculturists’ 
Relief Act, 1879, do not apply to suits institut- 
ed, before the Act came into force, in the 
particular district in which the suits are insti- 
tuted* 

S. 12 of the Act must be allowed a retros- 
pective effect, only in so far as it regulates the 
procedure of the Court. The portion of the 
section u and, secondly with a view to taking 
an account between such parties in manner 
hereinafter provided ” must be denied a retros- 
pective effect (a). Fatm&bibi Budruddin y. 
Ganesh Ballal Joglekar, 9 Bom. L.K. 917 (F. 
B). 

Bussell, a.c.j. and, Chandavahkar, 
Heaton and Knight, jj. 

Referncess : — (a) 8 Bom. L.B. 798, App r. 

(1-a) S. 13 — See No. 1, supra. • 

(2 ) S. 15-B — Decree for redemption —Power 
to order instalments — Interest provided by 
the decree cannot be subsequently cancelled. 

S. 15-B of the Dekhan Agriculturists’ Relief 
Act, 1879, does not allow the Court to cancel a 
direction for payment of interest contained in 
the decree. 

The section says that the Court, in the course 
of any proceedings under a decree for sale, may 
direct that any amount payable by the mort- 
gagor under that decree shall be payable in 
such instalments, on such dates, and on such 
terms, as to the payment of interest, as it 
thinks fit. But the interest is as much pay- 
able under the decree as the principal, and the 
section doos not say^hat the Court may direct 
that any amount payable under the decree 
shall not be payable ; it merely empowers the 
Court to modify, in the particular manner 
there described, the terms of the payment. 
GokaldarKala v.Govind Yiswanath, 9 Bom. 
L.B. 1334. 

Jenkins, c. j., and Heaton, j. 

(8) S. 15~B— Power of Court as to payment 
of interest — Discretion. 

Sub-section 1 of S. 15-B of the Dekhatr Ag« 
riculturists’ Belief Act, 1879, does not m|ke it 
.compulsory on the Court to award interest. Un- 
der the section, there is a discretion i§ the 


3.— Bombay Act8.~~(C<mtvwedy< 

Act XYH of 1879 (Dekhaa Ajrkulfelrist Rettrf). 

— (Concluded). 

Court as to whether or riot interest shall lie 
allowed. Nath Lakthman v. Yazir Bhau, 9 

Bom. L. B. 550-81 B. 450. 

Jenkins, c.j., and Beaman, if. 

(4) Ss. 15 B, and 20— Civ. Pro. Code (Ac 
XIV of 1882) , S. 820 — Decree— Execution — 
Execution transferred to Collector — Partial 
execution — Application for instalments — 
Limitation Act {XV of 1877,) Art. 175 . 

A decree was passed for the sale of the mort- 
gaged property and the execution was trans- 
ferred to the Collector. The Collector sold some 
of the mortgaged property and ordered the rest 
to be sold. In the meantime, the Dekhan Act 
having been made applicable to the District, 
the judgment-debtor applied for instalments. 

Held (1) that S. 20 of the Act does not apply 
to mortgage decrees : 

(2) that the proceedings subsequent to the 
decree absolute for sale are proceedings under 
adecree for sale, within the meaning of S. 15 
B, and, therefore, payment by instalments can 

be decreed : 

• 

(3) that the application having kfeen made 
within one month after the Act came into force 
the point of limitation did not arise. Mancherji 
Y. Thakordas, 8 Bom. L.R. 968 = 31 B. 120. 

Russel, c.j., and Beaman, j. 

References : — 23 B. 644 (652), and 7 B. 332, 
R . 

(5) S. 15 B — Decree — Instalments. 

S. 15 B of the Dekhan Agriculturists’ Be- 

ief Act gives a discretionary power to the Court 
to make the decretal amount payable by in- 
stalments in the course of any proceeding in 
execution of a decree for redemption, foreclosure 
or sale. The power can be exercised by the 
Court suo moiu j and at any time in the course 
of a proceeding. It is a power not subject to 
limitation. Balaji Bhawanrao y. Datto 
Ramchandra, 9 Bom. L.B. 1026. > x 

Chanda varkab and Heaton, jj. 

(6) 8. 20 — See No. 4, supra. 

(7) S. 71 A— See No. 1, supra. 

JUu of 

(1) Ss. 3 (d), 9 and l0“-£7io^^ 
ant— Sale of occupancy riffits^RiMyntfion. 
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3.—BomlmyAGt8.-iGontww^ 

Act I of 18S0 (Klioti Settlement).— (Concluded). 

An occupancy tenant by transferring his 
land on sale, does not resign it within the mean- 
ing of S. 10 of the Khoti Settlement Act, so as 
to place the land at the disposal of the Khot. 

Ramachandra Ballal v. Dattatraya Yishnu 

9 Bom. L.R. 820 = 31 B. 267. 

Jenkins, o.j., and Beaman, j. 

(1-a) S. 9— See No. 1, supra . 

(2) 8. 10— Occupamy tenant — Resignation to 
Khot . 

When an occupancy tenant transfers land to 
another on a sale-deed, he cannot, according to 
the ordinary usage or language, be said to have 
resigned the land. Though the consent of the 
Khot is not necessary to a resignation, still 
the resignation must be made to the Khot, 
and it is only to the Khot that the resignation 
can be made. As to whethor or not a particu- 
lar transaction is a resignation to the Khot 
must depend upon the circumstances of each 
case. Badesh&h M ah am ads hah y. Narayan 
Anant Samant, 9 Bom. L.B. 829. 

Jenkins, c.j., and Beaman, j. 

(3) S. fb — See No. 1, supra. 

Act 111 of 1888 (City of Bombay Municipality) 

(1) 8s. 3 (u), 222 and 504— Drains— Man- 
holes — Drains above the surface of ground 
driven through private property — Compen- 
sation— Award— Chief judge of the Bombay 
Small Cause Court. 

A man-hole is included in the expression 
“ any other device for carrying off sewage, ote.” 
and falls within the'torm 4 drain ’ as defined in 
S. 3 («) of the City of Bombay Municipal Act, 
1888, 

The expression “the Commissioner may 
carry any municipal drain ..... into, through 
or under Any land whatsoever within the city ” 
covers a drain which is above the surface of tho 
ground. The words “ into, through or under ” 

^ ar^sneant to i nclude drains passing over the 
land. 

Reading Ss. 222 and 504 of the City of Bombay 
Municipal Act, 1888, together, it is plain that 
the object of the Act is that, if any damage is 
done or any portion of aman’s property is taken 
away by the Commissioner’s action under S. 
222, the amount of compensation should be as- 
sessed under S. 604 of the Act, by the Chief 
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J . — Bombay Aets.^Continued). 

Act 1 of 1888 (City of Bombay Municipality). 

—(Continued). * 

Judge of the Small Cause Court, Bombay. 

Datfaraya Balw&nt Chftnis y. The Municipal 
Commissioner of Bombay, 9 Bom. L.R. 1321. 
Russell, j. 

(2) Ss. 22, 23, 25, 33 and 34-Civ. Pro. Code, 
8.11— The Municipal Act gives sole juris- 
diction to the Chief Judge of the Small 
Cause Court in suits relating to election 
matters— Election suits not triable by other 
Courts— Election— Jurisdiction of Civil 
Court. 

Where a special tribunal, out of the ordinary 
course, is appointed by an Act of legislature, to 
determine questions as to rights, which are the 
creation of that Act, then, except so far as 
otherwise expressly provided or necessarily 
implied, the jurisdiction of that tribunal to 
determine thoBC questions is exclusive. It is an 
essential condition of those rights that they 
should be determined in the manner prescribed 
by the Act, to which they owe their existence. 

Tho Chief Judge of the Small Cause Court at 
Bombay is tho sole tribunal indicated under 
the City of Bombay Municipal Act, to detemine 
questions relating to disputed elections. No 
other Court has jurisdiction to hear suits aris- 
ing under tho Act. 

The word 4 election ’ in S. 33 of the City of 
Bombay Municipal Act is designed to express 
something wider than a legally valid election. 
The words used in this section are consistent 
with the view that an election, which, in fact, 
took place, under conditions that made it pos. 
sible that there should bo a valid election, can 
be questioned. 

There is enough in S. 33 of the City of Bom- 
bay Municipal Act, td bring it within the excep- 
tion to S. 11 of the Civ. p£o. Code, and bar the 
cognisance of suits falling under the Act by any 
other Court. The jurisdiction of Courts can be 
excluded not only by express words, but also 
by implication. Bhaishankar Nanabhai y. 
The Municipal Corporation of Bombay, 9 Bom. 
L.R. 417. . i -c, . 

Jenkins, c.j, and Batty, j. 

(3) S. 23 -See No. % supra, 

(4) S. 25— See No. 2, supra. 

(5) S. 33— See No. 2, supra. 

(6) S. 34— See No. 2, supra. 

(7) S. 222— See No. 1, supra* 

(S) S. 504— See No. 1, sufra, 
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3. —Bombay Acts. ^(Continued). 
let ¥1 of 1888 (Talakdari Settlement). 

(1) 8. 31 — Tatukdar's estate —Interpretation. 

The expression u talukdar’s estate ” in sec- 
tion 31 of the Talukdart Settlement Act, 1888, 
means the ©state held by the Talukdar as 
Talukdar. 

It does not, therefore, include that which a 
Talukdar owns as assignee of a mortgage debt 
by a private investment of his money. Khoda- 
bhai Bar tan sing y. Chaganlal Kishordas, 

9 Bom. L.R. 1122. 

Russell, Ag. c.j., and Heaton, j. 

Aot II of 1906 (Mamlatdar’s Courts). 

(2) Enactment relating to procedure— In- 
trospective effect— Construction of statutes — 
Vested right in procedure. 

The Mamlatdar’s Courts Act, being an enact- 
ment relating to procedure, should be given a 
retrospective effoct. 

Np porson has a vested right in any course 
of procedure. He has only the right of prose- 
cution or defence in the manner proscribed for 
the time being, by or for the Court in which t 
he sues. Gulam Rasul y. Ralu Sayaji Cham- 
bhar, 9 Bom. L.R. 527. 

Beaman, j. 

(2) Jurisdiction of Mamlatdar over lands or 
premises in toions or cities — Possessory suit 
instituted under the old Act hut judgment 
delivered after the new Act came into force 
— Jurisdiction . 

On tlio 24tli September, 1900, a suit was 
brought in the Mamlatdar’s Court at Dohad for 
possession of a certain house in the town. Evi- 
dence was taken on the 22nd, 24th and 20th 
October. The judgment was delivered on the 
17th November, 1900, and possession was given 
under the decree on the 29 November, 1900, 
In the moaliwhile, on the 29th October, 1906, 
the Mamlatdar’s Courts Act of 1900 came into 
force : it repealed the whole of the former Act 
of 1876 without any saving as to pending pro- 
ceedings. The new Act restricted the jurisdic- 
tion of the Mamlatdar to “ lands or premises 
used for agriculture.” 

Held 9 reversing the decree, that, after the 
29th October, 1906, when the new Act received 
the sanction of the Governor-General, it must 
be held that the Mamlatdar’s Court had no 
further jurisdiction with regard to houses in 
towns or cities, Yajechand Ramaji y. 
dram Daluram, 9 Bom. L.R. 1028 = 31 B. $45, 
Russell, a.c.j., and Batty, j. 


3.— Bombay A cts.— (Continued ) . 

Act II of 1906 (Mamlatdar’s Courts) . — (Could). 

(3) S. 19 (b)— Landlord and tenant— Deter- 
mination of the tenancy— Trespasser getting 
into possession during the tenancy — Posses- 
sory suit against trespasser at the determi- 
nation of the tenancy. 

The plain till let his lands to defendants Nos. 

1 and 2 on the 5th June, 1905. In November, 
1905, the defendants Nos. 1 and 2 wore dis- 
possessed by a trespasser, defendant No. 3. The 
tenancy endod on the Oth June, 1906. On the 
29th October, 1900, the plaintiff filed a suit in a 
Mamlatdar’s Court to recover possession of the 
lauds from defendauds Nos. 1 — 3. It was 
contended by defendant No. 3 that the Mum- 
latdarhad no jurisdiction to try the suit so far 
as it affected her. 

Held, that a trespasser ljke defendant No. 3 
could not defeat the right of the landlord to 
recover immediate possession of the land on 
the determination of defendant No. 1 and 2’s 
tenancy by resorting to the summary remedy 
given by the Mamlatdar’s Courts Act, 1906; 

(:H that the plaintiff’s remedy having been 
to bring his suit under S. 19, el. (b) of the Act, 
on thp expirv of the tenancy, the fact that a 
trespasser got into possession during the 
continuance of the tenancy, but more than six 
month!*’ before its determination, is not suffi- 
cient to oust the Mamlatdar's jurisdiction. 

The Mamlatdar’s Act is a remedial measure 
and must be liberally construed so as to 
advance the remedy. Den Dada Cavil y. Sita- 
ram Chimnaji, 9 Bom. L.R. 1179. 

C II AND AY A 1! K A It and KNIGHT, JJ. 

(4) S. 23— Ciim. Pro. Code, S. 193, cl. 7 (3) 
— Pi r jury in a possessory suit — Sanction to 
prosecute not given by Mamlatdar — Appeal 
to District Judge — Collector has no juris- 
diction to hear the appeal. 

An appeal, from an order passed by a 
Mamlatdar, refusing sanction to prosecute for 
perjury in a possessory suit uuder the Mamlat-* 
dar’s Court’s Act (Bombay Act II of 1906), lies 
to the District Court. 

The Collector has only the rovisionary power 
granted to him by S. 23 of the Mamlatdar’s 
Courts Act. 1906, for the limited purpose speci- 
fied in the clause. He does not on that account 
become the principal Court of jurisdiction with- 
in the meaning of the expression as used in sub- 
el. (3) of cl. (7) of S. 195 of the Code of Criminal 
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3.— Bombay Acts.~(Conclducd). 

Act II of 1908 (Mamlatd&r’s Go\ivt%).—{Condd.). 

Procedure, 1898. Narayan Dhondiba y. 
Tukamm Goyindshet, 9 Bom. L.E. 896 (a). 

ClIANDAVARKAR aud HEaTON, JJ. 

liefer once (a) 5 Boui. L.R. 206, F. 

4 -Central Provinces Acts . 

Act IX of 1883 (Tenancy). 

(1) S. 13 — Suit; to recover arrears of rent from 
absolute occupancy tenant— See Limitation 
Act, No. 84, 3 N.L.R. 81. 

Act XI of 1893 (C. P. Tenancy). 

(1) Suit for recovery of arrears of rent— 
Personal remedy and real remedy — Their 
nature.— Charge— Transfer of Property Act , 
S. 100 — Limitation Act, Arts. 11 a and 
1SH. • 

A landlord has two distinct forms of relief 
arising out of the relations existing between him 
and the tenant whoso rent is in arrears, 
namely, a personal remedy, against the tenant, 
based on contract, and a real remedy against 
tbo holding. A suit for the personal remedy 
involves a claim for rent as such, and can only 
be maintained against those, who are personal- 
ly bound by the contract of tenancy, namely, 
the tenant or some representative personally 
liable to pay the arrears. A suit ft>r the 
real remedy follows the land, and lios against 
whomsoever, for the time being, having any 
interest in such land, irrespective of any 
representation of the defaulting tenant. 
The real remedy is a transformation of the 
claim for arrears of rent into one for money 
charged on land, which is sanctioned by the 
Central Provinces Tenancy Act, and is enforce- 
able by a suit for sale under S. 100 of the 
Transfer of Property Act. 

Therefore, a suit against the tenant for 
arrears of ront may, if properly framed, be one 
to obtain a personal decree as well as a decree 
for sale of the holding, subject to the law of 
limitation. \a) The personal remedy is govern- 
ed by Art. 110 of the Limitation Act, and the 
real remedy by Article 132 (6). 

A suit against persons, to whom the tenancy 
is transferred by a private sale binding on the 
landlord, being a suit to enforce the real remedy, 
is governed by Art. 132 of the Limitation Act, 
Singai Muriidhar y. Lala Premn&r&in, 3 N. 
L. R. 164. 

Stanyon, a.j.c. 


OP CASES. 106 

4. — Cen tral Provinces Acts.— {Continued). 
Act XI of 1898 (C. P. Tenancy^ — (Continued). 

References :~{a) 7 A. 502 (P.C.), R. (b) 3 N. 
L. R, 81, Diss. 16 G P. L. R. 52 ; 26 A. ISfe ; 
26 A. 482 ; 29 M. 305, b. 26 M 730 (733) ; 13 
C.P.L.R. 9; 9 C.P.L.R. 118 ; 14 C.P.L.B. 
17, R. 

(2) Ss, 38 and 11 {3) (5 )— Meaning of the word 
* permit ' in S. 11 (S) (6) — Absolute occupancy 
tenant selling holding —Notice to landlord — 
Effect of landlord's inaction for one month 
after notice— -History of the tenant's right 
to transfer — Validity of reference to Select 
Committee's reports . 

The legislature, by enacting an&upe-enaoting 

5. 38 of the Tenancy Act, 1883, intended to cut 
down, not the landlord’s, hut the absolute 
occupancy tenant’s rights. The word * permit ’ 
in S. 41 (3) ( b ) should bo interpreted as merely 
equivalent to “suffer.” Where an absolute 
occupancy tenant intends to transfer any right 
in his holding by sale and gives to his landlord 
a written notice of his intention, tho landlord 

, does not, by reason of his inaction for one 
month after receiving the notice, forfeit the 
right to recover an amount equal to the rent of 
the holding for one year. The right to receive 
any payment at all is recognised b;* reason of 
tlie landlord's paramount title in the land, and 
such recognition cannot be intended to lapse, 
if the landlord allows so brief a period ms one 
month to pass without taking any action. The 
Select Committee’s reports on an Indian Bill 
may he referred to to ascertain the object of 
the corresponding Act. Seth Qangabishan 
y. Balmukuud, 3 N. L. R. 40. 

Drake Brockman, j.c. 

References:- 22 C. 788 (799), 17 A. 498, 24 
B. 481, 25 B. 269, ft. ’ 

(3) S. 'll (3) (6 )— Suit for ront by the Mul- 

guzar Purchaser from tenant not liable in 

a suit for a simple money decree. 

In a suit by a Mulguzar, under S. 41 (3) (b) 
of the Act, for the recovery of one year’ s rent, 
in which an absolute-occupancy tenant and his 
purchaser were made defendants, and where no 
attempt was made to make tho rent a charge 
on the holding, held that, as the suit was for 
money only, no decree could lie passed as 

against the purchaser. 

Held also that, even where there is a con- 
tract between the vendor and the purchaser, to 
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4% — Central Provinces Arts .—Continued). 

Act XI of 1893 (C. P. Tenancy).- -(Continued). 

% 

the effect that the purchaser must pay the 
year' s rent, the Mulguzar, “ being a stranger 
to the consideration, cannot enforce perform- 
ance of the contract, by an action thereon in 
his own name, although he is the person intend- 
ed to be benefited thereby, unless he is in the 
position of cestui que trust" (a). Budha Y. 
Atma Ram, 3 N. L. R. 111. 

Batten, a.j.c. 

References :—(a) 11 C. P. L. R. 108, 14 C. P. 

; L.R. 22, F. 

(3-a) S. 41 (3), ( b ) — See No. 2, supra. 

(4 ) S. 45Slcope of the section — Applicability 
to leases not affecting proprietary rights. 

S. 45 of the Tenancy Act applies only to 
leases or other transfers of proprietary rights, 
in sir fields. It does not apply to agricultural 
leases, which do not affect the proprietary 
rights. Bhagirathi Bai v. Anyaji Kunti, 
3 N. L. R. 159. 

Batten, a.j.c. 

Reference : — 1 N. L. R. 32, It. 

(5) S. 46 — Succession to occupancy holding. 

The law* governing succession to the occu- 
pancy holding of a Hindu is the Hindu Law, 
subject to the exceptions created by Statute 
Law. 8. 46 of the Act lays down such an ex- 
ception, and its provisions are absolute and arc 
not merely enforceable at the option of the 
landlord. Rajai y. Fundi, 3 N.L.R. 112. 

Batten, a.j.c. 

(6) Ss. 59 and 60 — Tenant of a malik 
tttykhazih— Nature of tenancy-- Sale of the 
estate— Termination of the tenancy. 

Although the tenant^ of a malik makbuza is 
styled a sub-tenant in S. 59 of the Tenancy Act, 
he is a sub-tenant with a difference. He is a 
sub-tenant, in that he does not possess the pri- 
vileges of an ordinary tenant, but his landlord 
is not a lessee, but the owner of the land. A 
malik makbuza has free liberty to transfer his 
right, and the sale of his rights is in no way 
analogous to an alienation by a tenant aiid 
does not necessarily determine the sub-tenancy. 
The purchaser can eject the tenant of maUk 
mdfcbuitar only in circumstanoes in which tfie 
original nialik makbuza could have ejected him. 
Sharalal y. KanhalLal, 3 N.L.R. 162. 

I; 


4. —Central Province* Act*.— (Concluded). 
Act XI of 1888 (€• E Tenami) ^Concluded), 

References : — 6 C.P.L.R. 92, 93, 11 C.P.L.R. 

5, 12 C.P.L.R. 158, R. 

(8) S. 60— See. No. 6, supra. 

5.— Lower Burmah Arts. 

Act IY of 1898 (Lower Burma Town and Vil- 
lage Lands). 

(1) S . 41 Suit for eviction from -house on 
village land— jurisdiction of Civil Courts — 
Title to house distinct f rom title to site. 

It is impossible to evict a person from a house, 
without evicting him from the occupation of the 
site, on which it stands. Such a suit for evic- 
tion is, therefore, one for occupation of the land 
as well as the house, and is essentially different 
from a suit for possession of the materials of 
the house. In the former case, the question of 
title to tho house cannot be treated as distinct 
from the question of title to the house-site. 
Where the house stands on village-site, which 
is at the disposal of Government, S. 41 of the 
Act bars the jurisdiction of the Civil Courts to 
try a suit for possession thereof. Maung Law 
y. Suppaya Padayachi, 3 L.B.R, 256. 

Ill WIN, J. 

Reference : — 3 L.B.R. 165, R. 

6— Madras Acts. 

» 

Act II of 1864 (Revenue Recovery). 

(1) Proceedings under the Act— Order con- 
firming sale by Head Assistant Collector — 
Regulation VII of 1828 — Finality of order 
unless revised by Collector. 

Where a Head Assistant Collector ordered 
tho confirmation of sale, in proceedings taken 
under Act II of 1864, by virtue of the powers 
conferred on him by Regulation VII of 1828, 
his order was subject to revision by the 
Collector, but it was none the less a final 
order, unless and until it was revised, and it 
was the order by which the sale was confirmed. 

It was when the sale was confirmed, if at any 
time, that the party was aggrieved by proceed- , 
ings taken under Act II of 1864, and the fa<$ 
that it was open to him to move the Collector 
to revise the order of Head Assistant Collector 
does not postpone his cause of action until the 
decision of the Collector is passed. Chinna- 
mal&chi Sattamuthu v. Baminatha Malava- 
rayan, 2 M.L.T, 828 - 80 M. 867* * 

Benson and Miiaeb, jj, f ,, v 
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6.— Madras Act*.— (Continued). 

Act II c^f 1994 (Revenue Reco y©py ). — [Contd ) . 

\%) Land registered in plaintiff's name , but 
belonging to and in the possession of the 
defendant — Voluntary payment of kist by 
plaintiff— Suit to recover kist amount— 
Contract Act, S. 69. 

Where plaintiff sued to recover from defen- 
dant the amount paid by him, on account of 
the revenue due in respect of certain land, 
which stood registered in his name, but which 
belonged to the defendant and was in the lat- 
ter’s possession when mony was paid, and it 
appeared that the plaintiff, taking advantage 
of his name being on the register, objected to the 
defendant being allowed to pay the kist , and 
insisted on the money being received from him- 
self, held, that the payment by the plantiff was 
voluntary and he could not recover the amount 
under the Revenue? Recovery Act, as the pay- 
ment was not made by him to obtain the re- 
lease of the land from attachment, made or 
threatened, and as he was not a tenant, mort- 
gagor or incumbrancer, as required by S. 35 of 
that Act. Boja Sellappa Reddy v. Yridhachala 
Reddy, 1 M.L.T. 323 = 16 M. L. J. 500-30 
M. 35. 

SUBRAIIMANIA AYYAR, J. * 

(3) Ss. 36, 38 and 40 — Sale of immovcble proper- 

ty — Application by purchaser for delivery of 
possession — Limitation — Limitation Act, 

Arts. 178 and 179 . 

Where immoveable property has boen sold 
under S. 36 of the Revenue Recovery Act, and 
an application is made by a purchaser for deli- 
very of possession under S. 40 of the Act, the 
period of limitation for making the application 
is governed by Art. 178 and not by Art. 179. 

S. 40 of the Revenue Recovery Act places the 
purchaser in the position of decree-holder for 
the purpose of putting the machinery of the 
Court in motion, in order that the certificate 
of sale granted by the Revenue authority 
may be given effect to. It does not, by impli- 
cation, make the law of limitation, with refer- 
eijce to the execution of decrees or orders of Civil 
Courts, applicable to processes under S. 40 of 
the Act. S&mbasiY&Mudaii&p v. Panchanada 
Filial, 17 MvL.J,4 

References ;-~14M.L.J. 433, 17 C. 491, 24 C. 
473, Expl . ; 8 M. 207, 17 M. 379 and 29 M. 
629, B* • 

(4) 8. 88 — See No; 8 , supra. 

(5) 8, 40— See No. % supra. 


6 — Madras Acts.— (Continued). 

Act YII of 1863 (IpH3atloii €a««). 

(1) SeeCoNTRACT Act, No . 84, 17 M.L.J. 145. 
Act Ym of 1863 (Rent Itoeayepy). 

(1) Judgment in Civil suit— Distraint for rent , 
validity of— Merger of cause of action. 

The judgment in a Civil suit for rent merges 
the cause of action for rent, and such rent can 
no longer be distrained for, under the provisions 
of the Rent Recovery Act, if the judgment is 
executable and stands un re versed at that time, 
although, subsequently,^ the judgment may be 
reversed on appeal. 

The doctrine of merger under this circum* 
stance is an application of the nemo 

debet bis vexari pro una et eculem causa, which 
is applicable to the circumstances of this 
country. Chinn&ppa Rowther y. Robert 
Fischer, 17 M.L.J. 411 = 30 M. 495 = 3 M.L.T. 
22. 

Benson and Wallis, jj. 

References :—17 M.L.J. 295, 9 T.L.R. 568, 
(1844) 13 M. and W. 494 = 67 R.R. 694 (1895), 
L.R. 1 Q. B. 108 and (1903) 3 East 251 = 7 R. 
R. 449, 11. 

(2) Zemindar and In amdar— Exchange of 
Putta and Muchilika , necessity for — Ap- 
plicability of summary provisions. 

Inamdars are not bound to exchange put tas 
and muchilikas with the zemindar but can be 
proceeded against as tenants, under the sum- 
mary provisions of the Act (a), even though the 
Inamdars happen to possess the kudivaram 
right in the property (6). Prasad Naidu v. 
Jagg ay y a, 17 M.L.J. 473=30 M. 493 = 

2 M.L.T. 469. 

Benson and Boddam, jj. 

References : — (a) JIM, 116, F. (5) 16: M&tJ* 
489, F. 

(3) Voluntary fees— Validity of their inclu- 
sion in pattah — Prior suit against tenant— 
Failure to object to include voluntary fees 
— Res judicata. 

Fees paid by tenants for temple, which are 
prima facie of a voluntary character, cannot 
be included in the pattah, unless they are 
shown to be a charge on the land or £o be pay- 
able with the rent, according to established law 
and usage (a). 

Where, in a former suit against the tenants, 
they did not object to the inclusion of those 
voluntary fees in the pattah as a defence in 
the suit, held , that the dbcision m the prior 
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6.— Madras Acts— (Continued). 

Act ¥111 of iftqjl (Rent Rotovery ).-*Contd). 

suit rendered such a defence in a subsequent 
suit res judicata {b) t Sellappa Chetty, y. 
Velayutha Teyan, 17 M.L.J. 433-30 M. 
498=3 M.L.T. 17. 

Benson and Wallis, jj. 

References : — (a) 17 M. 43, R\ (b) 13 M. 287, R. 

(4) Tender of pattah to manager oj joint 
Hindu family. 

The tender of pattah to the manger of the 
family to which the land belonged is a suffi- 
cient tender to him and the other members of the 
undivided family named in the pattah, as it 
would be within the scope of his authority as 
managing member to accept or rejoct the pattah 
tendered on behalf of the family. Driver 
v. Muthia, 17 M.L.J. 251. 

Benson and Wallis, jj. 

References:- 28 M.393, II. 

(5) Landlord distraining for rent— Right to 
sue for rent pending distress— Sale after 
judgment in suit— Sale for non-compliance 
with excessive demand — Legality. 

When a landlord distrains for rent and does 
not sell the goods, he cannot bring an action for 
the rent, £o long as he holds that distress, 
though it be sufficient to satisfy the rent. 
There is, however, no authority for the propo- 
sition that the mere institution of the Civil 
suit makes it illegal to proceed further with 
the summary proceedings then pending, al- 
though it may be that, if the defendant does 
not plead the summary proceedings in answer 
to the Civil suit, but allows it to proceed to 
judgment, the debt will merge in the decree, 
and furthor summary proceedings become il- 
legally. * 

A sale made in consquonce of non-compli- 
ance with an excessive demand is illegal (5). 
It is immaterial that, at the time of sale, cre- 
dit was given for the payment by the tenant, 
and that the sale was held for the amount 
actually due. It is the demand of the tenant 
which must be looked to. 

A person, who is barred by Art. 12, Limita- 
tion Act, from suing to set aside the summary 
sale, may, in a suit for possession by the pur- 
chaser of the holding, nevertheless, plead: in 
defence the invalidity of the sale (c) . Singu 
Yenkatachalapati Aiyar v. R. Fisher, 17 
L.J. 294 =30 M. 444. | 

Benson and Wallis, jj, . I. . . 


| 6.— Madras Acts.—(Continmd). < 

I Act YIII of 1863 (Rent Recotery).~{Co;i^)v 

! % 

| References :—(a) L. R. 10 Ex, 242, 6 C. 8,11 ; 
(b) 26 M. 261, F ; (c) 17 M.L.J. 19, II 

(0) Ss. 3, 8, 9 and 72— Tender .of patta and 
| execution of rnuchilika— Effect of Second 
tender of patta, whether valid. 

The tender of a patta is only the offer to per- 
form an obligation already attaching to a 
landholder, but when the patta has been ten- 
dered and accepted and a muchilika executed, 

| the result is an agreement binding upon the 
; parties for the period to which the instruments 
relate, so long as they are in force. During 
such period, the landlord is not entitled to 
deliver a second patta and proceed for the rent 
due under the second patta. Lakshimi* 
narayana Reddy y. Gurusawmi Udayan, 
30 M. 253=2 M.L.T. 325. 

Su Bit aii m a n i a Aiyar and Miller, jj. 

References 9 M.L.J. 183 and 28 M. 379, 1). 

(G-a) H. 8— See No. 6, supra. 

(6-5) S. 9 — See No. 6, supra. 

(/) S. 11—Xamindari lands —Raising of 
second crop by tenants on punjai (dry) land 
— (Jus tom— Onus of proof— Enhancement 
of rent on account oj tenant's improve 
merits. 

The burden of proving that punjai or dry 
| land is liable to a charge for second crop, when 
j irrigation is carried on with the aid of the 
| tenant’s well lies on the Zamindnr. In the 
| absence of proof of such custom, such charge is 
; an enhancement of rent on account of the 
tenant’s improvements within the meaning of 
S. 11 of the Act. Kumara Reddi v. Thumbichi 
Naicker, 17 M.L.J. 513. 

Wallis and Miller, jj. 

Reference : — 21 M. 136, F. 

( 8 ) S. 11— Method of fixing rent- -Contract for 
I share in the benefit of tenants' Improve- 
ments— Decision of Revenue Court , when 
res judicata— Ownership ofporambolce land - t 
— Admissibi li ty of judgment in previous suit 
— Effect of preferring appeal. *" ' 

I S. 11 of the Rent Recovery Act contemplates 
I rents being fixed by contract, and it is only/ in 
the absence of contract, express or implied, 
that resort is to be had to the methods of fixing 
rent specified in Cls. 2 and 8. Cl. 4 Vhich also 
deals with waste unoccupied lands reserves the 
landlord’s right to cotract, on any term he 
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6.— Madras Acts. —{Qontin tied ) . 

Act Yffl of 1388 (Rent RecoYety),— (Contd . ) , 
likes, in the absence of any special right held 
by any class such as Mirasdars. There is 
nothing in proviso to Cl. 4 to make a contract 
illegal, which would have the effect of giving 
the landlord a share in the benefit of the 
tenants’ improvements. 

There is no express prohibition of contracts 
of this kind, which merely perpetuate, to a 
greater or less extent, a feature of the old waram 
system (a). 

Payment of a certain rata over a long series 
of years would prima facie be proscriptive evi- 
dence of a contract (6). 

The decision of a Court of Revenue, as to the 
propriety of a particular condition in a patta, 
when such decision does not proceed on any 
consideration peculiar to the particular fasli f 
is res judicata , between the parties in sub- 
sequent suits in the same Courts, just as much 
as the question whether the relation of landlord 
and tenant exists between the parties (c). 

In a suit between Zemindars and Mirasdars as 
to the ownership of poramboke lands, a judgment 
in a previous suit between the Zemindar and 
certain other Mirasdars, wherein it was held 
that the waste lands were the property of the 
Mirasdars, is admissible as evidence under 
S. 13 of the Evidence Act ( d ). 

The effect of a Zemindar’s appeal from the 
decree of the Head Assistant Collector Settling 
the terms of the pattas was to re-open the decree, 
and it is competent to the parties to agree that 
the case should be remanded for the trial of 
fresh issues, even on points which were not 
raised in the Zemindar’s grounds of appeal. 
Natesa Gramani v. Yenkatarama Reddl, 17 
M.L.J. 518 = 2 455. 

Benson and Wallis, jj. 

1 References (a) 21 M. 136, D; 28 M. 328, 
28 M. 444, R ; (6) 4 M. H. C. R. 898, R; (c) 13 
M. 287, Fy (d) 26 M. 371, D. j 

(9) S. II, Cl. (4), proviso 2— Enhancement of 
• . rent . ' . . 

proviso 2 is not limited to cases in which the 
previous laudlord has let out lands at a reduced 
rental, in such a way that his conduct amounts 
to a fraud on his successor. The proviso says 
nothing about fraud and the Court cannot 
refuse to apply the plain provisions of the Act 
unlesa fraud^s proved, Therefore, the successor 
is not bound by the reduced rates in the ab- 
sence bf anything to show that they were 


6.— Madras Acis^iCcntim^d), 

Act YIH of 1883 (Rent Recovery )*~~(Contd)» ; 

granted on any of the grounds specified in the 
proviso, Samarapuri Mudalfar ?, Nagapp* 
Mudaliar, 17 U.LJ. 86? 

Miller and Wallis, jj. 

Reference ; — 2 M. 80, D, 

(10) S. II, Prov . I— Improvements by 
ants— Claim to increased rent— Varying 
rates under old waram system according to 
nature of crop — Public policy . 

The proviso to S. 11 of the Act reserves the 
right of the land-holder, with the Collector’s 
consent, to raise the rent in consequence of ad- 
ditional value imparted to the land by means of 
improvements effected at his own expense, or 
by Government, where Government has re- 
quired him to make an additional payment in 
consequence of such improvements ; and, by 
implication, the proviso negatives any right on 
the part of the land-holder to claim increased 
rent in consequence of improvements effected 
g by the tenant (a). 

It is not opposed to public policy or to the 
provision pf the first proviso that, where money 
assessments were substituted for waram, the 
incidents of the old waram system Should be 
perpetuated by charging varying rates accord- 
ing to the nature of the crop, without regard 
to the question whether the crops are raised by 
the aid of tenant’s improvements or otherwise. 
8upp& Piliai y. Thumbichi Naicker, 17 M.L.J. 
511. 

Wallis and Miller, w. 

References ; — 21 M, 136 and 28 M. 328, Expl 

(10-a) S. 14— See No. 12, infra • 

(10-6) S. 16 — See $jfo. 12, infra. * 

(11) S. 18 — Sale under the Act — Seven days ’ 
interval required between notice and sale — 
Defendant in possession— Plea of invalidity 
of sale — Limitation, 

A defendant in possession, who had not appli- 
ed to have j a sale for arrears of rent set aside, 
is not precluded from Betting up the invalidity 
of the sale, merely because an application to 
set aside the sale would have been, at the date 
of suit, barred by limitation. 

In fixing the day of sale, under S. 18 of the 
Rent Recovery Act, seven whole days must 
elapse between the day of notice and the 
day fixed fpr sale, but not seven periods of 24 
hours computed from the fcbur of the day on 

o 8 ' ' 
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6,— Madras Acteu—\ 


ActYIIlof 1664 (tent Recover y).-( Con tf.). 

which the notice was published (a). Rama- 
nasarl v. Muthusawmi Haik, 80 M. 248, # 
Whot, qj., and Miller, j. 

Referenoe (a) (1903) 2 IC.B. 163, R. 

(12) $& 5.9 , 16 and 14— Attachment far lar» 
ger amount than that due as rent— Vali- 
dity. 

An attachment for a larger sum than that 
actually due as rent is not invalid, but ;s good 
to the extent of the rent found to bo due on 
correct calculation, in case the patta is correct 
and has not been altered by the Court. It may 
be otherwise when a sale takes place under 
such circumstances. Periakaruppa Filial v, 
Miller, 17 M,L,J. 479-3 M.L.T. 29. 

Benson and Miller, jj. 

References 26 M. 260, 29 M. 75, D ; 10 M. 
229, F. 25 M. 618, 27 M. 4G5, R . 

(18 )Ss.39and 78— bale under the Act set 
aside by a Civil Court— purchaser's right tot 
recover purchase money— Limitation— AH. 
97, Limitation Act — Rent paid when in 
possession , right to recover. 

Where a sale by a District Board as landlord 
on account of arrears of rent due from the 
tenant, under S. 89 of the Act, is set aside in a 
subsequent suit brought by the tenant, the pur- 
chaser has a right to sue for the refund of the 
purchase money, inasmuch as it was monej 
paid for existing consideration that has subse- 
quently failed. But the purchaser cannot 
recover the rent paid to the landlord during 
the period he was in possession. 

The article of the Limitation Act applicable 
to the suit is Art. 97, and the suit should be 
brought within tjirtee years from failure of 
consideration. 8. 78 of the Rent Recovery 
Act, which prescribes the six months ’ period of 
limitation, does not govern the present case, as 
the liability sought to be enforced is not one in k 
respect of money paid under the authority of 
the Rent Act, or for damages in respect of any* 
thing professedly done under its authority. 
Appavoo (Mayan v. The District Board of 
Tanjore, 17 M.LJ. 298. jj 

SuBRAjquNU Aivaii, j. | 

(14) ' Ss. 4I-, 43 and 69— Collector* s Wrder 
totting aside previous order for ism of 

wkn'Mtfbrej0ctw$tMmt~- Whether expert , 


Act Ym of 1869 (Rent ReCovery)^(CancW ,)< 

lies to Distirct Court against the order— 

Meaning of “judgment", 1 

The term *' judgment ” is hot defined in the 
Act, and must, therefore, be understood as 
including all decisions by the Collector, which 
determine the rights of parties. When an 
appeal is preferred by a tenant under S. 48, the 
matter of the applicationofihe landholder, on 
'which the warrant is issued*# parte , becomes 
litigious and has to be decided upon evidence as 
any other contested matter of right, and the 
Collector must act judicially in dealing with 
the evidence. To hold that no appeal lies 
against the decision would be to place the land- 
holder at a disadvantage, and compel him to 
resort to the comparatively dilatory and expens- 
ive remedy of a suit in the Civil Courts. In 
this view, it must be conceded that the right 
of appeal exists in favour not only of the land- 
holder, but also of the tenant. Dontarauj 
Subbarayadu y. Nekkalapudi Liugayya, 
2 M.L.T. 106 (F.B.)~17 M.L.J. 129-30 M. 
473. 

Subhahmania Ayyar, Benson and Mil- 

# LEIi, JJ. 

References :—b M.H.O.R. 289, Considered ; 
22 M. 236 and 25 M. 458, R. 

t 

(14-a) S. 48 — See No. 14, supra. 

(14-5) S. 69 — See No. 14, supra, 

(14-c) S. 72— See No, 6, supra . 

(14-d) S. 78 — See No. 18, supra. 

(15) S. 85— Receiver appointed by Court- 

Necessity for leave to sue him— Effect of 

section. 

A receiver appointed by Court is a publio 
officer holding lands in attachment under the 
order of a Civil Court, within the meaning of 

S. 85 of the Act. He is, by virtue of the section, 
to have all the powers of a landholder and be 
subject to the same restrictions. The effect of 
the section is to give a statutory right of suit 
against him, and leave of the Court is not 
necessary. KQfpBMwmy fear *, tttpf-v 
Chatty, 1? M.L.J. 488=80 a. 806=8 M.L. 

T. 7. ' 

Bern©* and Watua, ft. 

** w 0**» ffcnrcMcfetartln, m. ' 

' (X) Wn^snfiMument vf ***$ -inam in 

pm* 4 MMt* *M*b*m*W r * ftm 
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6—Madnu Act*. — 

lot If ef 1886 Jtamni).— ( ) 

In mas of enfranchisement of service mams, 
the enfranchisement disaunexes the inam from 
the office, converts it into ordinary property, 
and releases the reversionary rights o f the Crown 
in the inam, hot it does not confer on the per- 
sons named . : fo the title-deed any right in 
derogation of those possessed by other persons 
in the inam at the time*of the enfranchisement 
(o), A Hindu widow, therefore, oaonofe'alienafce, 
beyond her own life-time, a service inam 
enfranchised in her name under Act IV of 1866, 
except in cases of necessity authorised by the 
Hindu law applicable to ordinary property 
held by her as a widow. 

The principle to'be applied to the construction 
of title-deeds issued subsequent to the Act is 
that expressly laid down by the Act as applicable 
to title-deeds issued prior to the Act. F ingala 
Lakshmipathi v. Chalamayya, 17 M.L.J. 101 
(F.B .) = 2 M.L.T. 101=80 M. 484. 

StJBRAHMANIA AlYAIt, BkNQON dlld WALLIS, 
JJ, 

i 

References :—{a) 10 M, 1,26 M. 389, Appr. 

7 M. 286, 8 M. 249, 15 M. 284, 21 M. 7, 28 
M. 47, if. 

Act I of 1876 (Land Revenue Assessment). 

(1) Separate registration and sub-division of 
portion of permanently-settled 4 estate 
‘ Alienation \ 4 alienor ’, 4 alienee meaning 
of—Jurisdicton of Collector — Private agt ce- 
ment apportioning peisheush not binding 
on Government. 

Where plaintiff, an alienee of a portion of a 
permanently settled estate, applied to the Col- 
lector for its separate registration and sub-divi- 
sion, and the third defendant, who held a share 
in the Mitta, in which plaintiff was a sharehold- 
er under his alienation, raised an objection to 
such separate registration, on the ground that 
the parties had agreed, under a private partition 
between the alienor and the Other co-sharers to 
apportion the peisheush, payable by each share- 
holder, and that the amount of peisheush to be 
^xed by the Collector, as payable by the plaintiff, 
ought not to differ from the amount Axed by 
the agreement, told, that it was the duty of the 
CoUeotor to enquire ifito the objection raised by 
that defendant and, if he disallowed it, to grant 
the plaints application. 

the agreement to apportion the peisheush 
made between themtelve* by the parties is not 
btafttod on the CoWmmW 


6 .-M*dras , 

Act ! of WtilMi Revenue Aaettsmeafy 

^{Concluded}. $ 

the terms 4 alienor * and ‘aliened 1 in the Act 
are*eoiprooal, and necessarily imply only those 
parties between whom the reciprocal relation 
exists; in this view, the third defendant is not 
a party to the particular alienation, in respect 
of which the application was made to the 
Collector, 

There is no foundation for the view that 
* alienation ' refers only to an alienation by a 
person, whose name is entered in the Collectors 
register ; S. 8 of Madrafe Regulation XXV of 
1802 plainly implies the contrary. Collector of 
Salem v. Peer B&tcha Sahib, IC M.L.J. 46$» 
1M.L.T. 421=80 M. 106. 

Suiuiahmania Aiyar and Miller, w. 

Act Y of 1882 (Forests). 

(1) Ss. 3 and 5— Inclusion of land within 
rehervo forest — Claim by owner dismissed for 
default by Forest Settlement Officer-Subse- 
quent civil suit barred— See Act I op 1894 
(Land Acquisition), No. 9(/), 17 M.L.J. 557. 

Act IY of 1884 (Dt. Municipalities.) 

(1) Ss. 10, 10 A, 10, 34, 35 36-- Election of 
Municipal Councillor— Right of Government 
to set aside the election 07t account of dia- 
qualijicatwn of the candidate. 

S. 10 A expressly declares that persons, con- 
victed of offences implying a defect of character, 
are not qualified to bo appointed by election or 
otherwise, and the Government has power to 
make rules as to how such disqualification 
should be ascertained and enforced, and to 
make the validity of an election dependent on 
the absence of such disqualification. Rules 34, 
85 and 86 were therefore duly made, and not 
ultra vires. The general soope of these rules is 
to provide for questioning the validity of elec- 
tions, by petitions put in within 15 days of the 
date of election, and it is only orders by tho 
Collector on such petitions that are made final 
by rule 36. Rule 84, however, besides provid- 
ing for election petitions, reserves the right of 
the Government or tho Collector himself to take 
action on any facts, affecting, the validity of an 
election, which may eome to their notice. 
When the fact of a conviction cbmeu to tho 
notice of the Governor-in-Council , these words 
authorise him to take action by stating that, in 
his opinion* the conviction implies a disqualify- 
ing defect of eharaete*, and ordering a new 
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Act IY af 1884 (Ht. Municipalities).— [Conti.S 

election accordingly ; and he is not restricted 

proceeding by enquiry under rule 35. 

It may be that the dSvernor-in-Council might 
have, by notification, “ removed ” the nominee, 
on the ground that he was not qualified for 
election, but it would not follow from that that 
he is unable to take power by rule to invalidate 
the nominee’s election on the same ground, 
without a notification. 

But rules 35 and 36 do not warrant the validi- 
ty of an election being questioned on the 
ground that the nominee was likely to bring 
the municipal administration into contempt, 
without such inquiry as is there provided for, 
and a disqualification pronounced without such 
inquiry cannot be supported. The Secretary 
of State for India in Council y. P. B. Yenka 
tesalu Baidu, 1 M.L.T. 435-30 M. 113. 

Miller and Wallis, jj. 

(1-n) S. 10-A. — See No. 1, supra. 

(1-5) S. 19— See No. 1, supra. 

(1-c) S. 34 — See No. 1, sujrra. 

(1-d) S. 35— See No. 1, supra. 

(1-c) S. 36 — See No. 1, supra. 

(2) S. 45 — Agreement not in conformity with 
— Invalidity. 

An agreement entered into by a Municipal 
Council with a person, which should have been 
effected in the manner prescribed in S. 45 of 
the Act, is not valid, if its provisions are not 
complied with. Such an agreement hinds no 
party (a ) ; and the fact that the agreement was 
partially acted upon cannot be held to render 
it an operative contract, in spite of the provi- 
sions of the statute which have been violated. 
Katnan CJietti y. The Municipal Council of 
Kumbakonam, 2 M.L.T. 294=30 M. 290. 

Subiuhmania Iyer and Miller, jj. 

Reference :~(a) 27 B. 618, II. 

(3) 8. 66 — Housc-tajc— Yearly and not half- 

yearly ta<x-~ Apportionment of tax between 
different oumers. •. 

The bbuso-tax leviable under the Act is yearly 
ahd not hal f-y e^rly t ax , and this fact is made 
olear by the provisions of S. 66 ( 1 ). 

The circumstances that this tax is n^ade 
payable in two equal half-yearly instalments 
^o^imtmake the amou^ two distinct taxes 
or ftfi^ftments ab^Qlutdy independent of |ach 


i 6.—M adras Act*, —ipontmmdj. 
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There is nothing in the provisions of the Act 
that makes it compulsory on the part of the 
Municipality to apportion the tax for any 
particular year among persons, in whom the 
ownership of the house may have resided during 
the period. 

The Municipality has the right to proceed 
for the year’s tax on all or some of the owners, 
whether they are common owners occupying 
simultaneously or successive owners, leaving 
them to ad just their liabilities inter se by 
appropriate proceedings, in case dispute arises 
between them in the matter. N el lore Muni- 
cipality y. Kotamma, 17 M.L.J. 306 = 30 M. 
423. 

SUBRAHMANIA AlYAR, J. 

Act Y of 1884 (Local Boards). 

(0) S. 150 — Contract for tolls entered into 
with Local Fund Board — Implied breach of 
contract to keep road fit for traffic — Damages— 
Limitation — See Contract Act, No. 35, 2 M.L. 
T. 194 - 17 M.L.J. 390. 

(1) Ss. 162 and 165 — A greement for collection of 
fobs in a marlcet — Construction — Penalty— 
S. 74 of the Contract Act— Limitation Act, 
Arts . 68, and 115 — Felonious Act— Civil suit 
without criminal prosecution . 

Even if it be an established principle of the 
law of England, that the policy of the law 
will not allow a person injured by a felonious 
act to seek civil redress, if he has failed in 
his duty of bringing or endeavouring to bring 
the felon to justice, as to which there seems to 
be some doubt* the principle does 
not apply to a case, where the defendant is not 
criminally* liable for the offences committed by 
his agent, and the suit is not brought against 
the party , who is alleged to have been guilty 
of an off enoe under S. 165 of the Local Boards 
Act (V of 1884) (a). 

An agreement by the defendant with the 
President of the Taluq Board, in respect of the * 
collection of fees in a market, provided, among , 
others, “ If I, my agent, or servant, were to 
act contrary to the above regulations, I shall be 
liable to pay a fine not exceeding Bs. 50 impos- 
ed by the President of Taluq Board, or I am 
not entitled to object, if my is put up 
for auction again (myself being ?) , subject to 
the loss that may be sustained ^ 
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Held (1) that the agreement in question is 
not an instrument of the same nature as a /bail 
bond or recognizance, within the meaning of 
the exception to S. 74 of the Contract Act. It 
is a bond given for the performance of a public 
duty or act in which the public are interested (6), 
But there is no section in the Local Boards Act, 
which authorizes or requires the giving of suoh 
bond. (2) Under S. 74 of the Contract Act, 
it is open to the Court to award the party 
complaining of the breach reasonable compen- 
sation not exceeding the amount named in the 
bond, without reference to any actual loss 
sustained by the Board. (3) The extortion of 
unauthorised tolls, from the class of persons, 
who make use of the market is a serious offence, 
and the amount of penalty specified in the 
bond is recoverableoas compensation. (4) A suit 
for the recovery of the penalty is governed by 
Art. 68 or Art. 115 of the Limitation Act 
and not by Art. 6 of the Act. (5) The provision 
authorizing the plaintiff to put the defendant’s 
fjutta up to auction does not preclude tho plain- 
tiff from recovering upon his contract. (0) 
The penal clauses of the Local Boards Act, S. 
162 (c) and (d) do not preclude tho plaintiff from 
recovering under his contract With the defend- 
ant. T&luq Board, Kundapur y. Lakshmi 
Marayana Kampthi^l7 M.L. J. 537 =2.M.L.T. 
461. 

White, c.j. 

References (a) 10 Ch. D. C&7, U M. 463, R ; 
(b) 16 M. 175, R. 

(2) S. 165 — See No. 1, supra. 

Act III of 1895 (Hereditary Yillage Offices). 

( 1 ) Emoluments of office — Collector's jurisdic- 
tion — Suit in a Civil Court — Ss. 13 and 
21 of Civil Procedure Code — Res judicata. 

The Collector is competent, under S. IS of 
Act III of 1895, to try whether certain lands 
• are emoluments of office or not . The parties 
. debarred, by the express provisions of S. 13 
of the Code of Civil Procedure and the general 
principles of res judicata, from re-agitating the 
same question in a suit before a Civil Court. 
In such a case, it is not necessary to have re- 
course to the provisions of 8. 21 of the Code, 
which it would only be necessary to look to, 
if the question had not already been decided 
in a suit under S. 13 of the Act IIT of 1895. 


tf .— Madras 4cta^{Gcntinued). 

Act IU of 1895 (Hereditary Yillage Offices.)- 

{Continued). ' ® 

Balijcpalli Seshayya v. Balijepalii Bubbayya, 

30 M. 320. 

Benson and Wallis, jj. 

References : — 80 M. 126, 13 M. 41, and 17 M. 
802, R. > ’■ 

(2) Ss. 4,18, and 21 — Suit to recover land alle- 
ged to be the emolument of plaintiff's office of 
karnam —Defendant's denial of plaintiff's 
claim— -Jurisdiction of Civil and Revenue 
Courts . 

A suit, in which the plaintiff claims to re- 
cover possession of land, which he alleges is 
the emolument of his office of karnam , and the 
defendant resists the plaintiff’s claim on the 
ground that the land is not the emolument of 
tho office, but is the private property of the 
plaintiff, is a suit for emoluments and tho 
Civil Courts have no jurisdiction to entertain 
the suit. 

S. 21 takes away the jurisdiction of the Civil 
Courts in suits for emoluments and, under 
section 4, emoluments may be lands. There- 
fore, tho words “emoluments of any such 
office” occurring in Ss. 13 and 21^ must be 
construed as including a claim for lands, which 
are alleged to constitute the emoluments of 
the office. 

Tho w r ord “ emoluments ” in 8. 21 is’ not 
limited to emoluments, when there is no dis- 
pute as to what constitutes tho emoluments. 

In the absence of express declaration by the 
Legislature, the jurisdiction of the Civil Courts 
must be limited to the two cases mentioned in 
S. 13 (1), para, (ii), and in the proviso to S. 21. 

Per MiLleb, J.-s* Where the emoluments are 
secured to tho plaintiff, it may be unnecessary 
to take away, from the Civil Court, the duty of 
determining their precise nature ; but if the 
emolument itself is in jeopardy, the decision 
must bo placed in the hands of the Revenue 
Court, which is specially appointed for the pro- 
lection of service inams ; and the object of the 
Legislature might, in some cases, be defeated, 
if the adjudication be not confined to the Re- 
venue Courts, in cases in which the mam is 
undoubtedly land. 

Suits not within the terms of 8. 13 (1) may 
be cognizable by the Civil Courts, for, though 
S. 21 is wide enough to embrace all claim* for 
emoluments, however granted, that section 
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must be lead with S. 18, so as not to deprive a 
suiter ofwll refttbdy’ in easel not within the 
latter section. Kes Irani Barssimhulu v. 
Vuddanda Row Karastahulu Patnaidu, 1 
M.UT. 881 (F.8)=16 M.L.J, 514=30 M. 126. 
White, p.*., Benson and Miller, n. 

< References : — 4 M.H.G.R. 7P» » 18 M.41, D. 

{$) S. 18— See No. 2, supra. 

(4) S. 21— See No. 2, M/pm. 

7.-N.WP. Acts . 

Act XIX of 1873 (N.WP. Land Revenue). 

(1) £. G6—Ces8—House«tax. 

Held that a payment described in tho village 
ivajib-uj-arz as made to the zammdars under 
the name of “ gharghauua, ” being a kind of 
house-tax, was a cess withm the* meaning of 
Act No. XIX of 1878, and not recoverable, 
unless recorded by tho Settlement Officer and 
sanctioned by the Local Government. Muhavi- 1 
mad Abdul Hal v. Nathu (I.L.R. 27 All., 
188), referred to. Shankar Y. Balwant Singh, 
A.W.N. (1907), 247. 

Griffin, j. 

Reference .—27 A. 183, R. 

(2) Ss. 154 and 190 — Mahal taken undei 
direct management— Rent of sir land fixed 
by Collector — Sale of mahal before i elcase 
from direct management. 

A mahal was taken by the Collector under 
direct management, and the late proprietor 
was recorded as ex-propriotary tenant of the 
sir land, and his rent vwab fixed by the Collector 
mwW the provisions of S.J90 of Act No. XIX 
of 1878. Whilo still under direct management, 
the mahal was sold. The purchaser paid up 
the arrears of land revenue due thereon and 
possession was given to him. Held , that the 
purchaser was entitled to claim from the ex- 
proprietary tenant the rent fixed by the Collec- 
tor : it was not incumbent upon him to get the 
rent fixed again. Hasan All Khan y. Mazhar- 
al-hasan, A.W.N. (1907), 61=4 A.L.J. 24(^29 
A, 818* # <i 

Stanley, o.*.» and Bukeitt, j. 

•n < t 

190— See No, 8, sujpra, > 

1 194 (g), and 208— Powers of Court of 

WA*fc*-S«« Court ot'Wam*, No. I, 4 aJLj. 

406. * 
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ietXIX of 1878 (W.W.P. Reveune).— * 

(Concluded). 

(4) S. 208— See No, 8, supra. 

Act XYIof 1888 (Jhansi Encumbered Estate). 

(1) 3, 8 } cl c (l)~r~Mortyage by a disqualified 
proprietor— Suit after the cessation of dis* 
qualification — Not maintaindble—Con- 

< sideration— Void * -Contract Act (IX of 
l$7$)-~Lmitation Act (XV of 1877), Sch, 
II, Art. 7 5*- Money decree » 

A disqualified proprietor, under the Jhansi 
Encumbered Estates Act, mortgaged his pro- 
perty during the time when his disqualifica- 
tion had not ceased. After the disqualification 
had ceased the mortgagee brought a suit 
for foreclosure. Held, such a mortgage being 
forbidden, by the provisions of the law, the 
consideration was also forbidden and it was 
void under S. 23 of the Indian Contract Act, 
and the provisions of S. 43 cannot be applied to 
such a case. 

The claim having been brought more than 
six yea rb after the whole money became due, 
a decree for money could not be given as it 
was barred by Art. 75, Sch, II, Limitation Act. 
fiadhh Bal y. Kamod Singh, 4 A.L.J. 696 - A. 
W.N. (1907) 276. 

Banerji and Airman, JJ. 

Act III of 1899 (Court of Wards). 

(1) Ss 9, 85 and 47 — Court of Wards, powerb 
—See Coupt of Wards, No. 1, 4 A.L.J. 495, 

(2) S. 35— 48s© No. 1, srtptct. 

(3) S. 47— See No. J , supra. 

Act I of 1900 (Agra and Oudh Municipalities). 

(1 ) S. 47— Contract endorsed on bach by Vice 
Chairman and Secretary— butt foi' damages 
— Maintainable . 

The defendant entered into a contract with 
the plaintiff, a Municipal Board, for storing 
and consolidating hankar. The defendant fail- 
ing to perform his part of the contract, the 
plaintiff sued him for damages. The agreement 
was Signed by the defendant, and on the back 
were endorsed the signatures oi both theSeOft:-* 
tary and the Vice-Chairman, and this endorse- 
ment referred to the contents of the contract 
and Its confirmation. Held, that this was a 
sufficient compliance with tbte requirements 
of the Act, Municipal Boar# of Hajibabadv. 
Shea Martin* 4 A.L.J. 216*A*W.N* flfiOf), 
38*29 4.846, 

Knq* and 
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(Concluded), 

(2) 8s. 88, l4$*~Notioe issued by Municipal 
Board— Civil Court, jurisdiction of. 

Where the constructions which a Municipal 
Board seeks to have demolished, do not over, 
hang, project Into, or encroach on, any street, 
a notice for their demolition issued by the 
Board is not justified by the provisions of S. 88 
of the Act. 

A suit will consequently lie in the Civil Court, 
at the instance of the person served witji the 
notice, for a declaration that the Municipality 
has no right to have the constructions in ques- 
tion removed. AlopJ Din y. The Municipal 
Board of Allahabad, 4 A.L.J. S^A.W.N. 
(1907), 2. 

Stanley, c.j. and Bituutt, 3 . 


(8) S. 148 — See No. 2, supra. 

Act II of 1901 (N.W.P. Tenancy). 

(1) Application of », 45, Civ. Pro. Code, to 
— SeeCiV. Pbq. Code, No. 52, 8 A.L.J. 610= 
A.W.N. (1906), 258 = 29 A. 18. 

(2) 8s. 20, 21 and 51— Occupancy holding — 
usufructuary mortgage — Act No. IX of 
1872 (Indian Contract Act), S. 20. 

An occupancy tenant executed a usufructuary 
mortgage of his occupancy holding, arid then 
executed a kabuliat undei taking to pay rent 
for the mortgaged land, ellld, on suit by 
the mortgagee for rent, under the terms of 
the kabuliat, that the agreement between the 
parties was of a natuie which, if permitted, 
would defeat the provisions of the Tenancy 
Act, 1901 ; that it was unlawful within the 
meaning of S. 28 of the Contract Act, and void. 
Bam Sarup y. Kiihan Lai, A.W.N. (1907), 76 
=4 A.L»J* 306. =29 A. 827. 

Banerji and Aikman, JJ. 

References. — A.W.N. (1906), 802, 800, 28 A. 
096, F. 

, (2-a) S. HI— See No. 9, supra, 

8* 28— Widow acquiring light in occu- 
pancy holding before the Act — Effect of 
rq-maniqge— Contract Act (IX of 1872), 8. 
21— Mistake ofLm* 

A widow, who succeeded to the rights of her 
husband in any occupancy holding, before the 
nm Tenancy lot came into force, could not 
lose it. after the passing of the new Act, on 
account of her re-marriage. , 


196 

7.-N,W.P. Act*,-(Cmtinmd). 

Act II of 1901 (lLW.lfc Tenancy). ~{Cmtcld)* 

Where the parties honestly believed that the 
plaintiff had lost her right to the occupancy 
rights of her husband, by reason of her second 
marriage, and there was no fraud .or misrepre- 
sentation by the defendant zemindar, and 
the plaintiff agreed to take the land on m 
increased rate of rent under a lease, held that 
the lease could not lie set aside, as it was a 
contract entered into between the parties 
by reason of an innocent mistake on a point of 
law shared by all the parties (a). S&hib&n Bibi 
y.MadhoLaM A.L.J. 475=*A.W.N. (1907) 
197. 

Knox, a.c.j,, and Richards, j* 

Reference (a) 17 C. 291, Distgd . 

(8 -a) S. 31. — Soe No, 2, supm. 

(4) 8. 32 — Agreement dividing holdings— 
Suit for possession of a moiety barred . 

A suit for possession of n moiety of oultiva- 
tory holdings is a suit for division of those 
holdings, inasmuch as ho Court is asked to 
declare that the plaintiff is entitled to an un- 
divided share of the holdings and to put him in 
possession of that share. 

If the owners of an occupancy holding enter 
into an agreement and divide the holding, the 
division would not be binding on the landlord. 

A suit for possession of a share *hi such hold- 
ing under the agreement is barred by the 
provisions of S. 32 of the Act. Achhey Lai V. 
Janki Prasad, 3 A.L.J. 735 = A. W. N. (1906), 
274 = 29 A. 66. 

Stanley, c. j., and Knox, j. 

(4-a) S, 32. Division of tenancy — Abatement- 
Death of pro form a* defendant , it 

Plaintiffs claimeda half share in an occu- 
pancy holding and prayed for possession of 
that share or such other relief as the Court 
might think fit to grant. The Court below 
passed a decree for possession of the share 
claimed. 

Meld that this was substantially a decree for 
division of the bolding and was opposed to S. 
32 of the Tenancy Act, The plaintiffs ware, 
however, entitled to a declaration of right to 
one-half of the holding. 

The death of a pro forty* defendant, who had 
appealed along with the ether defendants who 
could have maintained |Mr appeal indepeud- 
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ently of the saicl pro forma defendant, does not 
sdrve to abate the appeal of other defendants 

Aihiq Husain V. Asghfcri Beg am, 4 A.L.J •809,* 
Banerji and Aikman, jj. 

(8) S. 32— Suit for exclusive possession of 
an occupancy holding — U. P. Land Revenue 
Act {III of 1901, Local), S. 44 — Revenue Court 
refusing to correct an entry -Jurisdiction of 
Civil Court . 

Where a suit is brought by the plaintiff for 
exclusive possession of an occupancy holding 
on the ground that the defendant is a tres- 
passer, it cannot be regarded as a suit for 
division of an agricultural holding, and S. 32 
of the Agra Tenancy Act does not bar it (a). 

The decision of the Revenue Court refusing 
to correct an entry in the revenue register 
as to the name of a tenant cannot preclude the 
plaintiff from maintaining a suit in the Civil 
Court, S. 44 of the Agra and Oudh Land 
Revenue Act refers to registers A— D and not 
to register E. Ajodhya Singh y. Ram Dyal, 
Upadhyia, 4 A. L. J. 7G9. 

Banerji, j. 

Reference : — 26 A. W. N. 274, D. 

(6) 8s. 105 and 106 — Jurisdiction to appoint 
an Amin— Powers of Amin —Not entitled to 
determine rent. 

When there is no dispute about the division 
of the crop or its quantity or value, a Court 
has no jurisdiction to appoint the Amin to 
make an award. Where an Amin has been 
appointed under S. 106, his duty is only to 
estimate or appraise, and not to decide the 
proportion the lambardar was to receive from 
the tenant, Sub-section 6 of S, 10C only entitles 
the Amin* to determine thff rent, as the result 
of what he finds to berths quantity and value of 
the crop, and his award is not final within the 
meaning of sub-section. Rahim Bakhsh y, 
Ahmad All Khan, 4 A.L.J. 483=A.W.N. 
(1907) 189. 

Richards, j. 

(6ra) S. 136 — See No, 6, supra . 

(7) 8. 156— Act (Local) No. IllofPJOl ( United 
Provinces Laud Revenenue Act), Ss. 103 , 
66 and 210 — Suit asking for assessment? of 
revenue on a certain area of land—Mis- 
deseription of suit— Appeal. 

Where the plaintiff s^aed in a Court of Sev- 
en w, asking lor revenue to fee assessed |n a 
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Act II of 1901 (H. ^ 

certain area of land, ani describing his suit as 
one under S. 158 of the Agra Tenancy Act, 1901, 
where as he should have come to Court under S. 
108 of the United Provinces Land Revenue 
Act, 1901, or possibly under 8. 66 of the same 
Act, it was held that an appeal lay to the 
superior Revenue Court and not to the District 
Judge. Narain Das y. Balgobind, A.W.N. 
(1907). 225. 

Richards, j. 

f8),S. 159 — “ Other dues” in the section in- 
cludes lambardari dues— See Act III of 1901 
(L \nd Revenue), No. 6, 4 A.L.J. 781. 

(5) S. 161 (2) — Negligence of predecessor — 
Decree against defendant, not justified. 

S. 164 (2) of the Tenancy Aot does not justify 
a decree against a defendant lambardar, for a 
share in sums, which remained uncollected, on 
account of negligence or misconduct of the 
predecessor of the defendant. Gulzari Lai y. 
Dan Day al, 4 A.L.J. 244?=A.W.N. (1907), 107. 
Airman, j. 

Reference 3 A.L.J. 608, F. 

(10) * Ss. 164 [2) and 166 — Successor of a 
lambardar , liability of, for profits not collect- 
ed by his predecessor. 

The successor in title of a deceased lambardar 
is not liable to account for profits, which his 
predecessor may have failed to collect, or which 
he permit ted. to remain uncollected owing to 
negligence or misconduct. Dip Singh Y. Ram 
Charan, 3 A.L.J. 698 = A.W.N. (1906), 252 
= 29 A. 15. 

Stanley, c.j., and Knox, j. 

(10-a) S. 166 — See No. 10, supra. 

(11) Ss. 167 and 177 (e)— Ejectment— Defence 
that defendant is a proprietor— Question of 
proprietary title— Limitation Act 8. 5— 
appeal presented to wrong Court. 

In a suit for ejectment, the defendant plead- 
ed that he cultivated the land as a co-sharer* 
Held that this defence raised a question of 
proprietary title and an appeal lay to the Bis- 41 
trict Judge. 

The appeal was, however, preferred to the 
Commissioner, who ret urned the memorandum 
of appeal to be presented .to the District Judge, 

It was presented beyond timfe, b$tthe Judge 
admitted it. Held that the Judge; exemised 
aright discretion in adniitiing the > > , ; 
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When » co-sharer cultivates more land than 
his share, he is not liable to ejectment as a 
tenant, but the proper remedy against him is 
by a suit for settlement of accounts. Indar 
LalY^DeojiVi A.LJ. 1 = A.W.N. (1907), 26. 
Airman, j. 

Reference ; — 2 A.L.J. 176, R. 

(11-u) 8. 177 (e)— See No. 11, supra. 

(12) Ss. 177 and 199— Question of proprietary 
title — Decision by Assistant Collector— Appeal 
—See Jurisdiction (Civil and Revenue 
Courts), No, 1, 4 A.L.J. 686. 

(18) 8. 182 — Second appeal to District Judge 
— Further appeal to High Court. 

No appeal lies to the High Court from a 
decree of the District Judge deciding a rent 
appeal from an appellate decree of a Collector. 
Latchmi N&rain v. Narotam Das, 3 A.L.J. 
688 = A. W.N. (1906), 272 = 29 A. 69. 

Richards, j. 

(14) S. 193 (g) — Set-off— Suit against tenant 
who happens to be a lambardar. 

No set-off can be allowed in a suit for re- 
covery of rent under the Agra Tenancy Act, 
except for a sum due to the defendant on an 
unsatisfied decree under that Act or any enact- 
ment. Where, the plaintiff, a co-sharer, 
sued the defendant, who happened to bo also 
the lambardar, for recovery of rent in respect 
of certain plots of land which he was cultivating, 
the lambardar was not allowed to claim a set- 
off of a sum which he had paid as a lambardar 
for the Government revenue due on plaintiff’s 
share, inasmuch as it was a set-off of an 
amount the right to which arose in respect of a 
matter wholly different from the subject mat- 
ter of the suit. Ram Chandar y. Mona, 4 
A.L.J. 681= A. W.N. (1907), 269. 

Banebji, j, 

(15) S. 199 — Determination by Revenue Court 
. of question of proprietary tittle— Res judi- 
cata. 

In answer to a suit for ejectment under S. 58 
of the Act, the defendants pleaded that they 
were not tenants, but had proprietary rights in 
the land* The Revenue Court under the pro- 
visions of S. 199 of the Act determined the 
issue thus Tdfsed itself and decided m to one of 
the defendants that he was a tenant of the 
plaintiffs, and this decision became final. Meld, "j 


7.— JV. W.P. 

Act II of 1991 (H. W* P. Tena^ 

that the decision of the Revenue Court was^a 
bar to the institution fry this defendant of a 
suit m a Civil Court claiming to recover pos- 
session of the same land as proprietor. Battf 
Dube y. Deoki Dube, A. W.N. (1907), 1. 

Knox and Aikman, jj. 

(16) S. 199— Suit filed beyond the period 
prescribed by, but within time under Limi- 
tation A ct— whether time barred « 

When an order under S. 199 of the Agra 
Tenancy Act is passed by a Revenue Court, 
directing the defendant to file a suit in Civil 
Court within the time limited by that section, 
the ordinary period of limitation is thereupon 
suspended and the special period provided by 
the Tenancy Act is substituted. Such suit 
instituted beyond the period prescribed by the 
Tenancy Act is barred by limitation irrespect- 
ive of the period prescribed by Sch. II of 
the Limitation Act. B&nwari Lai y. Gopi, 
4 A.L.J. 713 = A. W.N. (1907), 282 
, Dillon, j. 

(17) S. 199 — Ejectment suit in Revenue Court 
—Omission on defendant’s part to plead title in 
himself— See Res Judicata, No. 2L A.W.N., 
(1907), 189. 

(17-o ) S. 199— Sec No. 12, supra . 

(18) Ss. 109 and 200— action in ejectment — De- 
fence that defendant a sub-proprietor— Ques- 

♦ tion of title— Decision of a Revenue Court 
same as decision of Civil Court— Appeal to 
Civil Court —Suit for declaration does not 
lie. 

When the defendant to an action for eject 
mont defends the suit on the ground |hat he is 
not a tenant but a subordinate proprietor, ho 
raises a question of proprietary title. The 
Revenue fcourt can cither try the question 
itself, or refer the parties to the Civil Court, 
under the provisions of S. 199 of the Act . When 
it follows the former course and decides against 
him and orders his ejectment, an appeal lies to 
the Civil Court, and it is not open to him to 
bring a suit in a Civil Court for declaration of 
his subordinate proprietary right (a). The legis- 
lature intended that the decision of a Revenue 
Court upon a question of title should have the 
same effect as the decision of a Civil Court. 
Beni Pande y. Raja Kautal Kishore Prasad 
Mai Bahadur, 4 A*fci, 58 W A.W.N. (1907), 6= 
29 A. 160. 

Banewi and Aikman^j, 

o 9 " 
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7.—N,W,P, Act8.—{Contvn,ued). 

Act II of 1901 «H, W. P. Tenancy ).— (Con td). 

* Reference :—(<*) 2 A. L.J. 884, F. 

(18-a) S, 200 — See No. 18, supra. * 

(19) S, 201 — Presumption — Recorded co-sharer 
— . Defendants to rebut . 

Where the plaintiff in a suit for profits is a 
recorded co-sharer, the presumption referred to 
in S. 201 of the Act arises in his favour, and it 
is for the defendants to rebut that presumption. 
In such a case, it is not for the plaintiff to prove, 
by evidence of receipt of profits within twelve 
years, that the right subsisted. Banwari Lai 
Y. Niader, 4 A.L.J. 27 = A.W.N. (1907), 5 = 29 
A. 158. 

Banerji and Aikman, jj. 

Reference:— 27 A. 436, R. 

(20) S* 201 — Act No. I of 1872 (Indian 
Evidence Act), S. 1 — Evidence — Record of 
plaintiff's name as a co-sharer — Presump- 
tion. 

The presumption rejoined by clause (3) of 
section 201 of the Agra Tenancy Act is not 
conclusive, even in a Revenue Court, but may 
he rebutted, as, for instance, by evidence 
showing that the plaintiff has not been in 
possession of the property in respect of which 
profits are claimed for more than twelve years 
before suit, and the defendants have openly 
denied the plaintiff’s title for more than that 
period. Dil Kunwar y. Udai Ram, A. W. N. 
(1906), 316^4 A.L.J. 3 = 29 A. 148. 

Knox, j. 

References F. A. F. O. No. 70 of 1904 : 
May 22, *905, Distd. 

(21) S t 201 — Act No. I*of 1872 (Indian Evid- 
ence Act), S. 4 — Evidence — Record of plain- 
tiff's name as a co-sharer — Presumption. 

Per Knox, J. (Richards, J., dissentients ). 
— The presumption enjoined by section 201, 
.clause (8), of the Agra Tenancy Act, 1901, is 
not conclusive, but may be rebutted by evidence 
offered to the contrary (a). 

Per Richards, j. — S o far as a Revenue Court j 
U concerned, it is bound to act upon the pre- 
sumption created by section 201, clause (8), of 
the Agra Tenancy Act, 1901, subject only to 
the result of a suit in a Civil Court. Dhanka 
y. Umrao Singh, A. W. N. (1907), 43-4 A.L.J. 
166* . 1 
\ Me.fmncei~(a) A. W.N. (J906), 316, R. i 


7.—N. W.P. A cts.— (Continued^ 9 

Act II of 1901 N. W. P. (Tenancy).— (Goncld)% 

(22) S. 201 — Act No. I of 1872 (Indian 
Evidence Act), S. 4 — Evidence — Presump- 
tion — Record of plaintiff's name as d co- 
sharer. 

Held that the presumption enjoined by 
section 201, clause (3) of the Agra Tenancy Act, 
1901, is not conclusive, but may be rebutted by 
evidence offered to the contrary. Dhanka v. 
Umrao Singh, A. W. N., 1907, 292=4 A. L. J. 
802. 

Stanley, c. j., and Burkitt, j. 

Reference : — 29 A. 158. R. 

Act III of 1901 (U.P. Land Revenue). 

(1) S. 44 — Applicability — See Act II op 1901 
(Tenancy, Agra), No. 5, 4 A.L.J. 769. 

(1-n) Ss. 66, 103 and 210— Suit asking for 
assessment of revenue on a certain area of land 
—Appeal— See Act II op 1901 (Agra Tenancy), 
No. 7, A.W.N. (1907), 225. 

(2) Ss. 76 ami 77— Superior proprietor 
— Contract for revenue with inferior 
proprietors— Effect of— Enhancement of 
revenue. 

A Contract was entered into between a supe- 
rior and an inferior proprietor that the revenue 
to be paid for certain land by the inferior pro- 
prietor would be Rs. 48. The revenue of that land 
was, at the time of subsequent settlement, en- 
hanced. Held that the inferior proprietor was 
not liable to enhanced revenue, so long as the 
superior proprietor did not take steps and get 
the contract rescinded, and until by an order 
under S. 76 or S. 78 a sub-settlement was made 
with the inferior proprietor. Naubat Singh y* 
Narain Singh, 4 A.L.J. 807. 

Banerji, j. 

(3) S. 79 — Under -proprietor, liability of th 
transferee from, to pay rent jointly— 
Arrears of rent due at the date of trans- 
fer— Rent Act (Oudh), S. 154, sub-s. (2). 

Held, that a transferee from an under-pro- 
prietor of a portion of the holding becomes a 
co-sharer with him in the whole holding, joi &t^ 
ly and severally liable to pay the whole rent 
under S. 79 of the Laud Revenue Act [N. W.P. 
and Oudh] , and under sub-sec. [2] , S. 154 of 
the Oudh Rent Act, the transferee is also liable 
to pay any arrears of rent due in rospect of the 
holding at the date of transfer. tfjag&r Lai y* 
Deputy Commissioner of Hardol, 10 0,0. 86. 
Sgoto and Chamibr, 
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7,-N.WP Acts.— (Continued), 

Act III of 1901 (U.P* Land Revenue).— (Con- 

tinned ). 

(3 -a) S. 84— See No. 6, infra. 

(3-6) S, 103-^See No. 2, supra . 

(4) Ss. 110,111 and 233 (k)— Partition-Objec- 
tions not raised before Revenue Court — 
Suit in Civil Court for declaration of title 
— Jurisdiction. 

On the 12th of March, 1904, defendants 
appliod to the Revenue Court for partition of 
their share in two mahals. Proclamation was 
issued on that application, calling upon the 
opposite party to appear on the 18th of April, 
1904, and state their objections, if any, to the 
partition. The opposite party did not appear 
, in the Revenue Court, but on the 20th of April, 
1904, instituted a suit in a Civil Court against 
the applicants for partition, asking fora decla- 
ration of their exclusive possession over part of 
the propetry,the subject-matter of the defend- 
ants’ application for partition in the Revenue 
Court. Held that the plaintiff’s suit was not 
maintainable. Nathi Mai y. Tej Singh, 
A.W.N. (19J7), 190 = 4 A.L.J. 678 = 29 A. 004. 
Banerji and Aikman, jj. 

References .—23 A. 291, 28 A. 432, R. , 

(5) Ss. 110, 111 and 233 (k)— Partition— Suit 
in Civil Court for declaration— Jurisdiction. 

Held that the prohibition contained in 
S. 233 [k) of the United Provinces Land Revenue 
Act, 1901, applies only to suits with respect 
to partitions, in which the plaintiff has had an 
opportunity of having his objections considered 
under S. Ill and lias not availed himself of it. 
Pariah v. Niad&r, A.W.N. (1807), 175. 

Griffin, j. 

References 28 A. 432, F. 23 A. 291, R. 

(5-a) S. Ill— See Nos, 4 and 5, supra . 

(6) Ss. 114 and 84 (b) — Suit by co-sharers 
against lambardar — Lanikardar entitled to 
,5 per cent . on the revenue — Agra Tenancy 
Act (II of 1901), S . 159—“ Other dues 
Set off. 

In a suit for profits by co-sharers against a 
"titiGhibardar , the latter shall bo remunerated by 
fees not exceeding 5 per cent, on the Govern- 
ment revenue, arid he is also entitled to the 
village expenses incut red by him. 

The expression “ other dues ” in S. 159 of the 
Tenancy Aof includes lambandari dues. Pokh&r 
Singh y. Gul*b Knnwar, 4 A.L.J. 781. 
Griffin, j. 
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J.-^N.W.P. Acts.— (Concluded). 

Act III of 1901 (U.P* Land RfYeniie).— (Con 

eluded). 

■ « ■ 

(7) Ss. 184 and 933 ( j») — Civil and Revenue 
Courts— Jurisdiction— Suit to recover money 
erroneously collected for Government rev- 
enue. 

Held, that a suit to recover from a lambardar 
money erroneously realized by the lambardar, 
by means of proceedings taken under S. 184 of 
the United Provinces Land Revenue Act, lies 
in a Revenue Court, and not in a Civil Court. 
S&id-un-nissa y. Zahur AH, A.W.N. (1907), 
156. 

Richards, j. 

Reference : — 1 A. 26, D . 

(7 -ft) S. 210 — See No. 2, supi a. 

(8) S. 233 — Declaration that certain land is 
exclusive property of appellant— Jurisdiction of 
Civil Courts to grant such declaration — Parti- 
tion, private, effect of, as to property parti- 
tioned — See Jurisdiction (Civil Courts), 
No. 7, 10 O.C. 204. 

1 (9) S. 233 (k) — Partition— Suit brought in 
Civil Court pending partition proceedings in 
Revenue Court — Jurisdiction — Plaintiff not 
properly represented in Revenue Gourt, 
Pending proceedings for partition — including 
certain sir land— before a Revenue Court, the 
plaintiff instituted a suit in a Civil Court to 
recovor possession of a share in the sir land. In 
the partition proceedings, the plaintiff , who was 
a minor, was not represented by any one legally 
competent to represent him. Held that section 
233 (k) of the United Provinces Land Revenue 
Act, 1901, was not a bar to the maintenance of 
the suit in the Civil Court. Awadh Bihar! Lai 
y. Ishri Prasad, A.W.N. (1907), 172-4 A. L. 
J. 662. * 

Banerji, j. • 

References: — 28 A. 432, F ; 28 A. 394, R . 

(10) S. 233 (k)— See Nos. 4,5 and 9, supra. 

(11) S. 233 (m) — See No. 7, supra . 

8—Oudh Acts . 

Act XYI1I of 1676 (Oudh Laws). 

(1) S. 5 — Suit for dower — Principle to be 
followed in determining dower debt— Wasika 
and Amanati notes, income derived from— See 
Mahomed an Law (Dower), No. 2, 10 0. C. 241, 

(2) S. 9 — Owner of land on which a grove 
stands is a co-sharer— Non-payment of revenue 
—See Pre-emption, No. 5 10 0.0,86. 
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8.— Oudh Act$.—(Continued\. 

Act XY 111 Of 18ft (Ottdh Laws) .—(Concluded) . 

(8) 6.9, els. (2) mi (8)— Revenue-free land, 
suit for pre-emption oft-Co-sharer, test of ( be- 
ing— See Pre-emption, No. 20, 10 O.C. 257. 

(4) 8s. 10, 11, 12 mid 13— Suit for pre-emp- 
tion— Notice, requirements of a valid , in 
the case of foreclosure of mortgages— Mar- 
ket value, when necessary to determine— 
Interest after the date token the decree was 
made absolute up to the date of the notice— 
Procedure to be followed when wrong 
amount entered in the decree. 

Held , that Cl. (a) of S. 13 of the Oudh Laws 
Act refers only to cases in which no notice was 
issued at all or was issued in an irregular 
manner, and that Cl. (d) covers cases in which 
either the amount claimed by the mortgagee 
was not really due on the mortgage or was not 
Claimed in good faith or exceeded the fair mar- 
ket value of the property mortgaged. 

Held , further, that a mortgagee issuing a 
notice under S. 10 of the Oudh Laws Act is 
not entitled to claim interest up to the date of 
notice, but only up to the day on which the 
decree foreclosure was made absolute. 

Held, also, that, where a mortgagee, while 
issuing a notice under S. 10, entered therein a 
sum which was not really due to him, it was 
unnecessary to consider whether the notice 
issued by him was issued at the proper time or 
was served properly. The decree must in such 
a case provide for payment by the pre-emptor 
on payment of what was due on the mortgage 
at the date of the order absolute or, if that 
exceeds the market value of the property, upon 
the payment of the market value, Reoti Ram 
y. L&chman Prasad, 10 O. C. 179. 

Chamier, j.c,, and San debs , a . j . c . 

(5) S. 11— See No. 4, supra. 

(6) S. 12-See No. 4, supra. 

(7) 8. 13-See No. 4 , supra. 

let XXII of 1889 (Rent). 

(i) Jurisdiction of Civil and Revenue Courts 
—Suit for recovery of occupancy holding by 
the heirs of a deceased tenant— Landlord and 
■> ' ienmt f relationship of— Declaration of right 
of inheritance. | 

The plaintiffs, alleging themselves to be the 
heits of a deoeased occupancy tenant, brought 
a suit agftinst the landlord in the Civil 0$urt, 
for die possession of the holding, on the allega- 
tion that he had, after the death of the tenant, 


& -Oudh Acts.— (Continued}. 

Aet XXII of 1888 (Kwt).~{CihctiidSd). 

taken illegal possession thereof and got the 
mutation of names wrongly effected in his 
favour. The landlord pleaded that the Civil 
Courts had no jurisdiction to try the suit and 
that such a suit was exclusively reserved for the 
Revenue Courts. 

Held, that the real question for decision in 
the case was, whether the plaintiffs were en- 
titled to succeed to the right of occupancy as 
heirs of the deceased tenant, that, until such 
question was determined, no relationship of 
landlord and tenant could be established, to 
enable the plaintiffs to claim relief in the 
Revenue Court (a) ; and the suit was, therefore, 
rightly instituted in the Civil Court. R&ghu- * 
bar Dayal v. Chand&n, 10 O.C. 23. 

Chamier and Evans, j*cs. 

References .—(a) 1 O.C. 172 and 2 N.W;P.H. 
C.R. 86, F. 

(2) S. 3, cl. (3) — Suit for trees and land — 
Rent Court, suit exclusively triable by— See 
Jurisdiction (Civil Courts), No. 8, 10 O.C. X88. 

(B) S. 7 A— Contract forbidden by law — 
Relief where a person deliberately enters 
into such a contract— Remedy after the con- 
tract has been executed— Suit for setting 
aside sale where ex-proprietary rights claim- 
ed. 

When, along with some aemindari, certain 
sir land was sold, and the vendor undertook 
not to claim occupancy rights therein under S. 

7-A of the Oudh Rent Act, but subsequently 
claimed and obtained those rights, held , that 
the purchaser was not entitled to compensation 
in respect of the sir land. Rhlkham v. Ghasi 
Ram, 10 O.C. 248. 

Chamier, j.c. and Sanders, a. j.c. 

References:— 19 A. 35, 22 A. 205, R. 

(4) S. 72— Right of distraint— See Landlord 
and Tenant, No. 10, 10 O.C. 41. 

(5) S. 132— Limitation — Arrears of rent— 
Assignee of arrears of rent. 

Held, that the limitation of three yeaS&^ , “ 
prescribed by S. 182 of the Oudh Rent Aet, 
with respect to suits brought for arrears of rent, 
applies to all such suits, whether brought in 
the Civil Court or in the Rent Court, Rabu 
Hotichand y Byed Rlyasat Hufata,10 O. 

c. si. 

■ . Sockptj : 
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8 —Ottdh A tig,— -{Concluded ) . 
let XXII of 1886 (Rent). 

Reference : — 5 M.I.A. 234, R, 

(6) S. 154 {2^— Liability of transferee from 
under-proprietor to pay rent joiutly— Arrears of 
rent dud at the date of transfer— See Act III 
op 1901 (N.W.P, and Oudh Land Revenue), 
No. 3, JO O.C. 36. 

9. -Punjab Acta. 

Act IY of 1872 (Punjab Lavs;. 

(1) S. 5 — Applicability of—See Customs (Pun- 
jab), No. 64, 68 P.W.R. 1907. 

(2) S. 10 — Distinction between agricultural 
and non-agricultural land— Land in village and 
land in town— See Pbe-emption, No. 15, 51 
P.R. 1907. 

(8) S. 11— See Custom (Punjab), No. 55, 
17 P.W.R. 1907. 

(4) S. 12 (B)— See Custom (Punjab), No. 49, 
7 P.W.R. 1907. v 

Act XY1II of 1884 (Punjab Courts). 

(1) S. 8— Suit for compensation for breach of 
betrothal contract— “ Unclassed ” suit— Appeal 
to District Judge— See Act IX op 1887 (Pbovin- 
cial Small Cause Courts), No. 7, 125 P.R, 
1907. 

(2) S . 40 (b) — Suit by reversioner for a decla- 
ration that a mortgage by widow will not 
affect his interest — Thirty times jama rule— 
Value of the property for purposes of ap- 
peal 

A suit for a declaration that a certain mort- 
gage-deed , in which the consideration was 
stated at Rs. 800, but the land mortgaged by it 
is Worth onlyRs. 60-3-6 according jto the thirty 
times jama rule, shall not affect the rever- 
sionary rights of the plaintiff, is in effect a suit 
for a declaration that the plaintiff is reversioner 
to land, worth Rs. 60-8-6 according to the said 
rule, regardless of any incumbrances created 
by the widow (a). The value of the suit is the 
value of the land calculated at 80 times the 
jumma, and not the amount of the incum- 
brances. 

. • 

By the decree in such a suit, the plaintiff 
“"^rill get the land on the' death of the widow, 
without reference to the Mortgage or its precise 
amount. No appeal from the order of the lower 
appellate Court lies under S. 40 (b) of the Act, 
as the value of the suit and the property involv- 
©d inust be taken as less than Rs. 250 (b). 
Karl Singh v. Mika Singh, 42 P.R. 1907. 

Jcm&sostofj. ■ 


Act XYIII of 1894 (Punjab Courts).— 

{Continued). ^ - 

References: — (a) 145 P.R. 1892, F, \b) f45 
P.R. 1892, F\ 24 P.R* 1908 (F.JL). D, 

(3) S. 40 (ft)— Suit for declaration that sale 
of ancestral agricultural land would bo void 
after alienor’s death— Sec Valuation of S§rcT, 
No. 4, 60 P.R. 1907 (F.B.). 

(4) 8s, 40and 70 —Further appeal— Revision — 

Jurisdiction — “ Decree involves directly 

some claim to , or question respecting pro- 
perty of like value M — Burden of proof— 
Consideration for registered deed — Evi- 
dence-Partition of holding— Alienation of 
occupancy rights in favour of landlord — 
Suit by heir. 

Held , following 24 P.R. 1903 (F.B.), that, in 
a suit for possession as mortgagee, the sum to 
be paid eventually for redemption under the 
lower appellate Court’s decree governs the 
course of appeal in the Chief Court. 

Held also , that, in the case of a registered 
mortgage deed, the burden of proving want of 
consideration lies on the mortgagor or the 
person who claims under him. 

Held , on the evidence on record, that the 
private partition of the holding in %uit by the 
tenants was proved to have been made, though 
it was shown joint in the Revenue records. 

Held, also , on the analogy of 81 P.R. 1896 
(F.B.), that an ordinary heir to an occupancy 
tenant under S. 59 of the Punjab Tenancy Act 
cannot contest the mortgage of the tenancy by 
his predecessor to the landlord, on the score of 
want of necessity, when the tenant could 
surrender the tenancy to the landlord, gratis . 

If an occupancy tenant mortgages his hold- 
ing to an outsider and then dies, vpthout any 
heirs capable of succeec^ng under 8. 59 of Pun- 
jab Tenancy Act, the tenancy becomes extinct. 
Bhag y. Buta Singh, 19 P.L.R. 1907, 

Johnstone and Hubby, jj. 

(5) 5. 70— Revision— Civil cases— Appeal tri- 
able by higher CouH decided by lower Court . 

When an appeal triable by a higher Court is 
heard and decided by a lower Court, the Chief 
Court would, in the exercise of its revisional 
jurisdiction, set aside the deore© passed on 
appeal, on the ground of want of jurisdiction 
in the appellate Court ; and the fact that the 
party, who applies for revision, had himself 
hied the appeal in the lower Court does not cure 
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O. —Punjab Acts*— {Continued). ■ ^ 

Act XY1II 3f 1884 {Punjab Courts). —(Can^). 

the defect of jurisdiction. Colonel G. F. Wilson 
V.Charaga Hal, 16 P. L.R. 1907. 

Lal Chand, j. 

(5-a)S. 70— See No. 4, supra. 

fa) S. 70 (1) (a)-Eironeous finding on a 
point of limitation— Whether Chief Court 
can interfere in revision. 

The lower Court dismissed a suit, as barred 
under the Limitation Act, whereas the Punjab 
Loans Limitation Act (I of 1904) was in fact 
applicable to the suit. The application to the 
case, of the Limitation Act of 1877, which 
obviously did not apply, makes the case fall 
within the class of cases where the Chief Court 
can, and ought to, interfere in revision (a). 
Parmeshari Dai v. Kaka, 121 P.R. 1905 = 04 

P. L.R. 1907. 

Chitty, j. 

References {a) 26 P.R. 1889, F. 97 P.R. 
1905, D. 90 P.R. 1904, It. 

(7) S. 70 (1) (a)— Erroneous finding as to ques- 
tion of limitation , whether precludes revi- 
sion. 

t 

A finding that an application or a suit is bar- 
red by limitation, does not necessarily, in every 
case, preclude the remedy by revision, if it 
does not appear that all the necessary matters 
essential for arriving at such conclusion have 
been fully and properly taken into considera- 
tion. In the case of an application for setting 
aside an ex parte decree, before the stringent 
provisions of Art. 164 could be applied to it, it 
must be clearly found that there was a proper 
and valid issue of process in conformity with 
the provisions of the Codr of Civil Procedure 
■{a), and the process issued, under S. 268 of the 
Code contemplating an attachment of judg- 
ment-debtor’s property, an order directed mere- 
ly against the debtor of the judgment- 
debtor and omitting to prohibit the creditor 
from receiving the debt is not a proper and 
valid process and such omission is a material 
irregularity within S. 70 (a) of the Act so as to 
justify interference on revision thereunder. 
SarihaRam v. Kar&m Chand, 118 P.R. 1906*= 
79 P.L.R. 1907. 

Lal Chand, j. , -f: 

References (a) 5 P.R. 1897, and 32 P.R. 

; 1878, R. ; 


9.— Punjab Act*.— (Continued). > 

Act XYIU of 1884 (Phn]ab Gobt).— tpmtd). 

(8) S . 70 (1 ) (b)— Computation of limitation 
— Deduction of time necessary for obtaining 
copies of judgments, etc. —A pp licability of 
8. 12, Lvmitatioii Act—' Sufficient cause. 

A revision-petition presented to the Chief 
Court, more than 90 days after the date of the 
lower appellate Court’s decree, cannot be enter- 
tained under cl. (b) of S. 70(1) of the Punjab 
Courts Act, as it is time-barred. The days 
occupied in obtaining oopies of the judgment 
and decree of the lower appellate Court cannot 
be deducted in computing the time for the 
above application, as S. 12, Limitation Act, 
does not apply to the case. The only question 
is whether the applicant satisfies the Court 
that he had sufficient cause for not making the 
application within the prescribed period. But 
the mere fact that he had to wait two days for 
the copies canot constitute ‘ ‘ sufficient cause ’ ’ 
for his not making the application, when, in 
fact, he got the copies sufficiently early and 
liad thus ample opportunity to make his 
application long before the expiry of the pre- 
scribed period of 90 days. Kishen Dial y. Ram 
Ditta, 20 P. R. 1907 =*=48 P. L. R. 1907 (Ovei 
ruled by 114 P. R. 1907). 

Rattigan, j. 

(9) S. 70 (1) (b), Prov. 1 — Time spent in 
obtaining copies of judgment in decree — 
Limitation Act, S. 12 — Alienation by 
Hindu undone of husband's self-acquired 
property — Right of reversioner to question 
validity of such alienation. 

The provisions of S. 12 of th6 Limitation 
Act are applicable in computing the period of 90 
days specified in 8. 70 (1) (b), Prov. 1 of the 
Act, and the applicant is entitled to exclude 
the time spent in obtaining the copies of 
judgment and decree of the lower appellate 
Court (a), though it may not be necessary for 
the applicant, under S. 70 of the Act, to file 
such copies (b). 

A widow, under Hindu Law, succeeds to a ... 
mere life estate, with a restricted power o£ 
alienation, and it is altogether immaterial* 
whether the property inherited and alienated 
by the widow was a self-acquired Or ancestral 
property of her bus band. The reversioners have 
the same right, in either case, to contest the 
alienation. Kirpa Ram Y. Rakbi*> 114 P.R. 
1907. •' ■ 

Rattigan and Lal Chand, jj. 
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9,— Punjab Acts,— (Continued). 

Act XYIII of 1881 (Punjab Cowt»).-(Comtd). 

References :~~(a) 20 P.R. 1907, overruled ; 
(6) 148 P.L.R. 1906, 12. 

Act XYI of 1887 (Punjab Tenancy). 

(1) Acquisition of occupancy rights by descen- 
dants of one of the founders against another. 

The members of the original proprietary body 
of a village, who are descendan ts of one of the 
founders of the village, cannot acquire occu- 
pancy rights against another founder, under 
S. 5 (1) (c), Pun jab Tenancy Act, 1887. Bira Y. 
Budha, 1 P.R. 1907 (Rev.) = 13 P.L.R. (Rev.) 
1907 =* 1 P.W.R. 1907 (Rev.). 

Walker, f.c. 

(2) Right of occupancy tenant to substitute 
another in his place— Rights of proprietor — 
See Punjab Act TX of 1905 (Pre-emption, 
Punjab). No. 4, 136 P.R. 1907. 

(3) b, 4 (1) — Ghair-mumkin land attached to 
a well , suit for possession of — Jurisdiction 
— Chief Court's power to revise findings on 
facts relating to jurisdiction . 

Land, which is outside the abadi and is at- 
tached to a well, has khurlis and is entered as 
ghair-mumkin , and has bhusa stacked on it, is 
agricultural land and fulfils the requirements of 
S. 4 (1) of the Act. A suit for possession of 
i uch land is a land suit, and the District Court 
is not competent to hear the appeal in the case. 

In order to decide whether the District Court 
had jurisdiction, the Chief Court has power to 
go into all the matters pertaining to the condi- 
tions of cognizance by the lower Court of the 
appeal decided by it (a). Gandu Singh y. 
Natha Singh, 12 P. R. 1907. 

Chatterji, j. 

Reference : — (a) 54 P.R. 1896, R . 

(4) Ss. 4, cl (12), 77 (3) (;’)— Hoqq-buha 
— Village-cess — Jurisdiction of Civil and 
Revenue Courts. 

• Customary dues of the nature of Haqq- 
levied by the proprietary body of a vil- 
lage from non-proprietary residents, fall within 
the definition of village-cess contained in cl. 
(12) of S. 4 of the Tenancy Act (a). Suits for 
the recovery of these dues are therefore cogniz- 
able by the Revenue Courts under S. 77 (3) 
(j) of the A%t. fihahya y. Karm Khan, 95 P.R. 
1907 (Foot-note), p. 458. 

Robertson and Kensington, jj. 


-Punjab Acts.— (Continued), 

Act XYI of 1887 (Pun jab TeniJioy ).-(ConR) 

References (a) 49 P.R. 1891; 11 P.R. 1890 
(Rev.) F. 

• • 

(5) S. 6 — Occupancy rights belonging to a 
religious institution — Succession to such 
rights. 

The mahanfc for the time being with his 
chelas must be held to be a “ person’* under 
S. 2, Punjab General Clauses Act, and, there- 
fore, to be capable of being a “ tenant ” within 
the meaning of the Punjab Tenancy Act. 
Consequently, where occupancy rights belong 
to a religious institution, they pass on, on the 
doath of the last incumbent, to that chela who 
succeeds him in the representation of the 
institution. Sher Singh y. Say aRama, 2 P.R. 
1907, (Rev.) =36 P.L.R. 1907 = 5 P.W.R. 1907, 
(Rev). 

Walker, f. c. 

Reference. — 22 P.R. 1896, Rxpl. 

(6) Ss. 45 and 77 — Civil suit lies for a decla- 
ration that tenant is owner after dismissal of 
his suit under S. 45 (5>of the Act, by a Reve- 
nue Court— See Jurisdiction (of CivilCourtb), 
No. 6, 56 P.W.R. 1907. 

(7) Ss. 53 and 59 — Succession to occupancy 
tenancy— Adopted son of occupancy tenant 
associating strangers with him— Right of 
collateral heirs of the adoptive father to 
succeed to adopted son dying childless. 

While, in cases of contest between a landlord 
and others regarding succession to, or aliena- 
tion of, a tenancy, Ss. 53 and 59 of the Act 
must be regarded ; on the other hand, in cases 
of conflict between occupancy tenants and those 
who would be their natural heirs under custom, 
or, between persons claiming succession to an 
occupancy tenancy, the holder of which has 
died, and alienees of the occupancy rights, the 
same rule of custom should presumably be 
followed as regulates alienation of, and suc- 
cession to, land hold in ownership (a.) 

A, the adopted son, and the donee of an occu- 
pancy tenant, died sonless leaving a widow, 
after having formally associated the defendants 
with him in the tenancy. After the death of 
the widow, a dispute arose between the collate- 
ral heirs of the adoptive father of A and the 
defendants. 

Held that, if A was treated as an adopted 
son, his heirs, under custom and S. 59 (2) of 
the Act, are his adoptive father’s nearest male 
agnates, and that, if he was treated as a donee, 
the gift, under custom, reverts, upon failure ot 
his male line, to the heirs of the donor. 
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9.— Punjab Act$*— (Continued) , 

Act XYI of 18 S\(!»tMj&b Tenancy) . —(Condi): 

field, also that there was no time bar against 
the plaintiff a, inasmuch as they could not sue 
lor possession until the death of the widow of 
A. Saida y. Ismail, 76 P.R. 1907. 

Johnstone, j. 

Beferences :—(a) 68 P.R. 1894, 89 P.R. 1898 
(F.B.), 69 P.R. 1900, 12 P.R. 1904, and 109 
P.R. 1894, B. 

(8) Ss. 53 and 60— Occupancy rights, sale of, 
without landlord's consent — Delay by 
landlord in bringing suit— Presumption of 
acquiescence. 

The fact that a landlord makes a delay of 15 
months in bringing a suit for cancelling a trans- 
fer, made in contravention of the provisions of 
the Tenancy Act, cannot raise a presumption 
that the landlord had acquiesced in the trans- 
fer (a). Mohar Singh y, Jhanda, 8 P.lt. 1907 
(Rev.) = 4 P.W.R. (1907), (Rev.). 

Walker, p.c. 

Beferences : — (a) 8 P.R. 1904 (Rov.), 1 P.R. 
1893 (Rev.) ; 2 P.R. 1898 (Rev.), B. 

(9) 8. 59— Meaning of * ‘ occupied See Occu- 

pancy rights, No. 3, 46 P.W.R. 1907. 

(9- a) S. 59 — See No. 7, supra. 

(10) Ss. 59, 60, &c. — Gift by a chhimba 
occupancy tenant to his daughter’s sons— Suit 
by reversioner, maintainability of, after being 
successfully challenged by the landlord— See 
Customs (Punjab), No. 62, 60 P.W.R. 1907. 

(10-a) S. 60— Sec Nos. 8 and 10, supra. 

(10-b) S. 77 — Suit by occupancy tenants for 
declaration that the village shaniiiat is not 
partible— See Jurisdiction (of Civil and 
Revenue •Courts), No. 8 f <144 P.R. 1907. 

(10-c) S. 77— See IJo. 6, supra. 

(11) S. 77, cl. \3)ij)—Kudhi Kamini— Village 
cess— Suit to recover— Jurisdiction of Civil 
and Bcvenue Courts. 

Kudhi Kamini is a village-cess within the 
meaning of S. 77 (3) (j) of the Punjab Tenancy 
Act, and a suit to recover such dues is excluded 
from the jurisdiction of the Civil Court |a). 

Raj Sarup v. Hardawari, 95 P.R. 1907. • 
Robertson and Kensington, j s. 

■ k f - ' 

Beferences ;-~(o) 95 P.R. 1907 ; 49 P.R 1)891; 

14 P.R. 1890 (Rev.) ; judgment in Civil Pboco- 

| 

* [lt d) 8* 77 (3) See Ho. 4, supra. | 


F .~ Punjab Act$.-~(Contitmd). 

Act XYI of 1887 (PunjafcTei^ 

(12) 8, 77 (3) (n)— Suit on a bond executed for 
arrears of rent— jurisdiction of Bevenne 
and Civil Courts. 

Where a suit is based on a bond, the con- 
sideration for which is arrears of rent, the suit 
is cognizable by a Civil Court, as being a claim 
based upon a bond, the claim for rent having 
| merged in the right given by the bond, which 
was given in satisfaction of the claim for rent. 
The case does not fall under S. 77 (3) (n) of the 
Act, so as to give jurisdiction to a Revenue 
Court. Amrit Lai y. Bh agwana, 41 P.R. 1907. 

Johnstone and Rattigan, jj. 

Beferences : — Civil Reference No. 95 of 1905, 
F ; Civil Reference No. 55 of 1897, Diss. 

(13) S. 100 — Proceeding in a Bcvenue Court 
having jurisdiction - Commissioner on 
appeal holding the case not proved , but 
suggesting the registration of the Bcvenue 
Court's decree as that of the, Civil Court— 
Commisssiofier' s power of reference . 

It is well established by authority that, as a 
general rule, the jurisdiction of a Court, in 
which a suit is instituted, is to be determined 
by reference to the allegations contained in 
the plaint, supplemented in some instances by 
statements made by the plaintiff in the course 
of pleading (a). 

Where, from the allegations made in the 
; plaint, it was clear that the Assistant Collector 
! had jurisdiction to hear and determine the suit, 
which was clearly one cognizable by a Revenue 
Court, the Commissioner, coming to the conclu- 
sion that the plaintiff had not proved his case, 
thereby, differing from the lower Court, referred 
the case to the Chief Court, with the suggestion 
that the decree of the Assistant Collector 
should be registered as the decree of the Dis- 
trict Judge, on the ground that the plaintiff 
could have succeeded in the Civil Court on a 
different allegation. 

Held, that, upon the findings recorded by the 
Commissioner, it was not competent for him 
make a reference to the Chief Court under 
S. 100 of the Punjab Tenancy Act and that the 
Chief Court cannot make order suggested by 
him. K«iix Y. Parta Hal, 45 P.R. 1907* 

Johnstone and Shah Din ft . , 

Beferences (n) 22 PM. ■ 
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9.—- Punjab ActM.— {Continued). 

Act XYI of 1887 (Punjab Tenancy).— (Cone W), 

(14) Ss. Ill and 112, Scope af, — Bight of per- 
sons to settle, by Written agreement, a eburse 
of succession different from that prescribed 
by the Act — Occupancy rights— Succession. 

». £s. Ill and 112 of the Punjab Tenancy Act 
are an amendment of S. 2 of the Tenancy Act 
of 1S68. S. 2 of the old Act saved all written 
agreements between landlord and tenants 
and gave the force of agreements to all 
entries in the Settlement Records made and 
sanctioned prior to the year 1871, as regards 
questions of rent, ejectment, alienation , succes- 
sion and compensation. The intention of the 
Act of 1887 was to curtail the right of persons 
to contract themselves out of the terms of the 
Act, especially, as regards rent, ejectment and 
compensation, but the validity given by the 
law of 1868 to entries in Settlement Records 
prior to 1871 was maintained, and the right of 
persons in future to contract themselves out 
of the terms of the Act* except as regards 
matters above-mentioned, Avas declared. Par- 
ties can, therefore, by written agreement, either 
prior or subsequent to.1871, settle on a law of 
succession different from the succession pres- 
cribed in the, Act. According to S. 112, an.entry 
in a irajib-ul-arz , prior to 1871; with respect to 
the succession to land, in which a right of 
occupancy subsists is, an agreement to which 
the provisions of S. 59 of the Act does not 
•apply (a). Pur&n v. Mamun, 130 r.R. 1907. 

Clark, c.j. 

Reference :-r-(a) 98 P.R. 1894 (F.B.), R. 

(15) S. 112— See No. 14, supra. 

Aot XYU of 1887 (Punjab Land Revenue). 

. S. 158:- -Suit i by occupancy tenants for declara- 
tion that the village s/iamitoY should be exempt- 
ed from partition— See Jurisdiction (of civil 
and Revenue ^Courts), Np. 8, 144 P.R. 1907. 

Act XX of 1891 (Pun jab Municipal Act). 

(1) Ss.9:t<md 9d-Scopeof t)ie sections— Appli- 
cation for constriction of building including 
a projection encroaching upon a street — 
Implied sanction from silence for six weeks 
— Applicability of S. 9i} to encroachments 
attached to Hew buildings . 

If a. man applies for sanction under S. 92 of 
the Act, for the construction of a new building, 
which includes a projection, encroaching upon 
the street, as a part of a larger building, the 
building of such projection requiring permission 
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9.— Punjab A eta* —(Continued). 

ActXX of 1891 (Punjab Municipal Aot).- 

{Concluded*,. # 

in writing under S. 95 of the Act, he eanngt 
shelter himself under sapetion by silence under 
S. 92, against action under S. 95. The mere 
fact that sanction for the erection of a projec- 
tion encroaching upon a street is appliod for and 
included in an application for the construction 
of a building upon one’s ownsite cannot extend 
the implied sanction by silence for six weeks 
under S. 92, to cover acts requiring written 
sanction under S. 95 (a). 

S. 95 of the Act applies not only te encroach- 
ments and obstructions which are added to old 
ones, but also to those which are attached to 
new buildings. 

An encroachment upon a Municipal property, 
not being street or drain, sewer or aqueduct, 
would not come within the purview of S. 95 (6). 
The Municipal Committee of Delhi v. Devi 
Bahai, 62 P.R. 1907* 

Robertson and Lal Chand, jj. 

References:— (a) 52 P.R. 1900, 27 P.R. 1901 
and 27 P.R. 1904, Cr. R. (b) 45 P.R. 1905, R. 

(1-a) S. 95— See No. 1, supra. 

(2) S. 120 (e) — Court’s power to interfere 
with Municipal orders — See Jurisdiction (of 
Civ. Courts), No. 2, 58 P.R. 1907. 

Act 1 of 1900 (Punjab Land Alienation). 

(1) Alienation of ancestral land — Limitation 
— Son born subsequent to alienation — 
Indian Limitation Act , Ss. 7 and 9. 

The Punjab Limitation Act was intended to 
apply to all cases failing within its purview 
instituted after its coming into force. 

Under the Punjab Limitation Act, the period 
of limitation for a suit, by a son governed by 
the Customary Law offthe Punjab, to have an 
alienation of ancesftal land by the male pro- 
prietor declared void, begins to run, from the 
date on which the alienation was attested by 
the Revenue officer, having jurisdiction, in the 
Register of Mutations, mentioned under the 
Punjab Land Revenue Act, 1887 . 

Where time has begun to run under that 
Act, a son of such proprietor, born after the 
alienation, cannot, in view of 8. 9 of the Indian 
Limitation Act, take advantage of 8. 7 of the 
Act on the ground of minority (a). In ay at 
Khan v. Shabu, 108 P.R* 1907. 

Johnstone and Rattigan, jj. 

References i—[a) 58 P.R. 1908, 76 P. R. 1906, 

R ; 14 MX. J. 209, not approved. 

0 10 
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9.— Punjab Ads ^-(Continued). 

Act lot 1000 (PunjabLand Alienation)*— 

[Concluded). * 

*(%) Limitation^-Sale of ancestral revenue 
paywg land— Suit by son to contest ' the 
alienation and recover possession of the land 
after father's death-^Cnstom. 

In 1904, S sued to recover possession of 
ancestral land sold by his father, an agricultu- 
rist) in 1858, on the ground that the sale was 
not Wilding upon him according to custom. 

Held, that as the father of S died after 21st 
day of June, 1900, the date of the Punjab 
Limitation Ancestral Land Alienation Act I of 
1900 coming into force, the plaintiff’s claim 
was clearly barred by limitation. Jamal-ud- 
Din v. Khuda Baksh, 25 P.VV.R. 1907 = 
44 P.L.R. 1907. 

Rattioan and Chitty, xx. 

(8) Art. 2— Suit for possession by -a reversion- 
er entitled to possession after widow’s death 
-—Alienation by the last male-holder— -Limita- 
tion — See Limitation Act, No. Ill, 145 P.B. 
1907. 

Act IY of 1900 (Punjab Descent of Jagirs). 

(1) 8. 8, cl 3— Assignment of land revenue— 
Bub-assignment — Liability to be attached 
in execution — Sanction by Government for 
sub-assignment— Court' s potcer to question 
its validity. 

The section is in very general terms and re- 
fers to “ any assignment of land revenue ” and 
is not limited to assignment made by Govern- 
ment only. It includes also sub-assignments 
by private individuals made with the sanction 
of the Government. The effect of the sanction 
is to oonvert the assignment into one made, if 
nbt directly, at least indireotly, by Govern- 
ment, Such sub-assignment is, under cl. (8) of 
the section, incapable of attached in 

execution of a decree, 4 just as h assignment 
itself. 

If Government recognises, as valid , an assign- 
ment of land revenue, and proceeds to take 
action under S. 8 with regard to such assign- 
ment, it is not open to the Court to hold that 
such action is invalid because the assignment 
is one which, in the opinion of the Court , 
Government should net have recognised as 
sneh. That is a matter solely for the dis- 
cretion of Government, not for adjudication by 
Courts, Bhagwan Das y. Ram Das, 117 j?.R. 

■ * I':." ,,! 

f 


9.—Pvnl*b 

Act xni of 1900 (Puujab Aheimtioa ofLand). 

(1) Application of , to suits for lands pur- 
chased before the Act . 

Where the right to claim a land in dispute 
had accrued to the plaintiff before the Land 
Alienation Act came into force, the subsequent 
passing of the Act could npt deprive him of his 
vested rights under the sale-deed, which was 
completed prior to the Act. Sundar Lai Y, 
RamSingh, 10P.R. 1967. 

Lal Chand, x. 

References 38 P.R. 1904, 20 P.R. 1905, R. 

(2) Mortgage in favour of agriculturist — 
Allegation that therdortgage was intended 
in favour of non-agricultural money-lenders 
—Validity of mortgage. 

The Civil Courts cannot refuse to enforce a 
mortgage, perfectly legal on the face of it, 
executed in favour of an agriculturist, on the 
mere assumption that the mortgage was 
intended for the: benefit of certain non-agricul- 
tural money-lenders, who are prohibited, by 
the Punjab Land Alienation Act (XII of 1900), 
from taking a mortgage and obtaining posses- 
sion, unless it is in one of the forms specified 
in the Act. Jahan Khan y. Dalla Khan, 142 
P.R. 1907. 

Robertson and Shah Din, xx. 

(3) S. 0 — Mortgage by member of agricultural 
tribe— Duty of party applying for reference 
under S . 9 to prove that he is a member of 
an agricultural tribe — Failure to prove , 
effect of— Ground for revision. 

It is no doubt the duty of the Court to make 
a reference to the Deputy Commissioner under 
S. 9, Punjab Land Alienation Act, in case of a 
mortgage by a member of an agricultural tribe. 
But it is for the party applying for such re- 
ference, to allege and proSte that he is a mem- 
ber of an agricultural trib^. II the party mak- 
ing the application does not move the Court to 
order any such inquiry, and the Court refuses 
to recognise him as such, ft cannot be said that 
the Court has failed to exercise its jurisdiction; 
or has acted with irregularity in the exercise 
of its powers; and the Chief Court cannot 
interfere in revision under 8. 70 (It (aj, Pun- 
jab Courts Act, 1884. U4* v. M ul Chand, 4 P, 
R. 1907 = 20 P.W.R. 1907. 

Rattigan and I m CaAtfiv xx. , •. . ; v /; 

XVUdf 1806— Civil Court?* duly toy^r to 
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9.— Punjab Acts.— (Continue). 

lot X2II of 1900 (Ponjob Atfoaoiion of Land). 

—(Concluded). >. 

Collector— Colleciot* s refusal, effect of— See 
Mortgage (Conditional sale), No. 1,98 P.R. 
1907. 

lot II of 1909 (Pre-emption). 

(1) Scope. 

The aot is retrospective. It applies to every 
claim to right of pre-empfcon, whether that 
right accrued before or after its commence- 
ment. Bahadur y. Alia, 30 P.R. 1907. 

Reid, j. 

Reference s : — 103 P.R. 1901, 90 P.R. 1904, 
R. 

(2) Ss. 2, cl. (3) and 14 — Pre-emption— Suit 
commenced since the passing of the Act — 
Pre-emptor and vendee being co-sharers — 
Priority— Co-emption. 

Where a sale took place before the passing of 
the Act, but the suit for pre-emption was filed 
after the Act had come into force, the claim 
should, under cl. 8, S. 2, be decided in accord- 
ance with the provisions of the Act. 

S. 14 deals with several pre-emptors claiming 
in respect of the ^ame property and does not 
provide for the case of a pre-emptor claiming 
against a vendee, who has equal rights with 
him. 

Where the pre-emptor and vendee are both 
co-sharers in a Khtita, the pre-emptor has no 
priority over the vendee and is not entitled to 
claim pre-emption, by himself, against the 
vendee of the whole, or any part of the pro- 
perty sold (a). 

The right of pre-emption attaches to the 
entire bargain to which the right applies, and 
no change has been made in this respect by the 
Pre-emption Act. The claim , whether join t or 
several, must be for^he entire property to 
which the right attaches. 

The present Act has made no provision for 
co-emption. Khan Zara an y. Fatah flher, 
188 P.R. 1907. 


9.— Punjab Acts*— {Continued). 

Act II of 1909 

S. 29 of the Act is the substantive section 
fixing the period of limitation and, by S. 2 (31, 
it applies to " every clafcn to the right of pre- 
emption, whether the right has accrued before > 
or after its commencement." 

S. 28 simply provides a period of one year, 
during which, in spite of the new period 
provided by S. 29, parties might exercise right 
of pre-emption, which had already accrued to 
them, and which might be barred under S. 29. 
Ladhu y. Sardar Muhammad, 181 P. R. 

1907. 

Clark, c.j. 

(4) Ss. 3 {5) and 4— Construction of agreemen t 
— ■ Agreement creating perpetuallease— Right ‘ 
of pre-emption — Act XVI of 1887— Right of 
occupancy tenant to substitute another in * 
his place . , 

By an agreemout certain proprietors in a - ** 
village made a member of an agricultural tribe, 
residing in another village, an occupancy 
i tenant, in consideration of money payment c* 
and a fixed annual rent. The agreement also 
stipulated that, in case the tenant died without 
issue, the land should revert to the proprietors. 
Held that the agreement was not a sale, but a 
mere permanent lease, and was not, therefore, 
subject to any right of pre-emption (a). 

If a person executing a conveyance does not 
purport to transfer his rights and interests in 
full and permanently, but only a part or for a 
period, and reserves the rest for himself, such a 
transfer is not a transfer by way of sale. 

Under the Tenancy Law, a proprietor has an 
absolute right either to prevent an alienation 
of occupancy rights or have a preferential 
right to purchase, \ijhere the right is transfer- - 
able, without his consent. It is, therefore, 
clear that an occupancy ’tenant is incapable of 
substituting another person for himself as an 
occupancy tenant, without the consent of the 
landlord. Bhagwan Dai y. Sidher, 180 P. R. 
1907. 

Johnstone and Lal Chand, jj. 


Chatterji and Johnstone, jj. 

References :—{a) 54 P. R. 1882 and 94 P.I 

1904(F.B).R, 

<$) St. 2 (8), 28 and 29-Scope ofSs. i 


J0 applic 


References : — (a) 15 C. 184, 25 W. ». 48, 
8 W. R. 100, It ; 48 P. R. 1892, 67 P^R. 1874, 
190 P. R. 1882, 120 P. R. 1888, 179P.R. 1888, 
U. . 

(4-a) S, 4.— See No. 4,: supra. 

(5) S . ll—Pre-emption t suit for— Plaintiff ', 
member of the mm tribe xvith vendor-* 
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A — Punjab Acts*— (Concluded). 

Act II of 19W &et?tmptlon)>~(Concluded) . 

, Custom — Punjab Alienation of Land Act 

In a suit for pre-emption under S. 11 of the 
Punjab Pre-emption Act against the vendee, 
instituted on the ground that the plaintiff-claim- 
ant for pre-emption was a member of the same 
agricultural tribe with the vendor, it was held 
that the plaintiff is entitled to the right of pre- 
emption, in respect of the land in question, 
although the vendee was an “ agriculturist ” 
within the meaning of S. 2 of Act XIII of 1900 
(Punjab Alienation of Land Act). Mahmud y. 
Nur Ahmad, 101 P.R. 1907=70 P.W.R. 1907. 

Kensington and Lal Chand, jj. 

(6) Ss. 12 and 13 , cl. (2) — Pre-emption — 
Shops in villages — Section applicable. 

Sub-sec. 2 of S. 13 of the Act does not apply 
to shops in villages, and a right of pre-emption 
exists in respect of them subject to the provi- 
sions offS. 12. Kirparam y. Khushali Mai, 
80 P, R. 1907. c 

Chatterji and Johnstone, jj. 

(6-a) S. 13, cl. (2) — See No. 6, supra. 

(6-5) S. 14 — See No. 2, supra. 

(6-c) S. 28 — See No. 3 , supra. 

(7) Ss. 28 and 29 — Scope of— Persons having 
the right to sue at the commencement of the 
Act— Bight to sue after the commencement of 
the Act — Change of rule as to custom of p re- 
emption, 

S. 28 of the Pre-emption Act is intended 
to provide a period of at least one year for all 
persons, who had the right to sue at the com- 
mencement of that Act. S. 29 provides for the , 
period of limitation in all cases, in which the i 
right to sue accrues after the commencement of 
the Act. 

All that the limitation clause deals with is 
the right to sue, and not the substantive right 
on which the suit is based. 

The new Act, by relieving a person from the 
burden of proving a special custom for the 
enforcement of the right of pre-emption and by 
conferring it on him by statute, does not affect 
his right to sue, but only affects the subsequent 
course of the suit. Thakarla y. Daya Ram, 
143 P. R 1907. 

Robertson and Shah Din, jj. 

(8) S. 29— See Nos. 3 and 7, supra. 


Actionable claim* / I 

(1) Meaning of— See Transfer of Property 
Act, No. 10, 17 M.L.J. 87. 

(2) Benefit of executory contract whether— 
See Transfer Of Property Act, No. 1, 
11 C. W.N. 566. 

Actionable wrong. 

See Torts. 

Administration bond. 

Object of taking, — Security, sufficiency of— 
Probate and Administration Act, S. 78 — See 
Probate, No. 1, 6 C L. J. 458. 

Administrator. 

Agent appointed by, liability of— See Princi- 
pal and Agent, No. 1, 30 M. 243. 

Administrator General. 

(1) — holding an estate, what payments can 
bo made by — See Act II of 1874 (Administra- 
tor-General), No. 1, 11 C.W.N. 193. 

Administrator-General's Act. 

See Act II of 1874. 

Admission. 

(1) -v-of transaction effected by registrable but 
unregistered instrument, effect of — Admission 
on point of law — Estoppel — See Sale, No. 2, 
3 N.L.R. 72. 

(2) The express— of a party to a suit— Right 
of party to show that those admissions were 
mistaken or not true — See Burden of Proof, 
No. 1, 4 A.L.J. 102. (P.C.) 

Adoption. 

(1) Proof of— See Res Judicata, No. 23, 6 C. 
L.J. 13. (P.C.) 

(2) Distinction between “invalid” adoptions 
and “inherently invalid” adoptions— See 
Custom (Punjab), No. 1, 1 P.R. 1907. 

(3) Jains— Authority of widow to adopt— 
Adoption of married man— See Jains, No. 1, 
A. W.N. (1907), 121. 

(4) Rivaj-i-am providing only for adoption of 
collateral— Adoption of stranger, invalid — 
Customs (Punjab), No. 65, 77 P.W.R. 1907. 

Adverse possession. 

(1) Shamilat land , Implied transfer of — 
Sham i la t land is joint undivided property 
cmd the possession of one co-sharer is not , 

' 'iwme absence of special circumstances t 
adverse against the other co-sharers. 
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Adverse possession.— (Continued). 

In determining the question whether shami- 
lat land passed to the vendee on a sale of malik 
rights, one point of importance is the area and 
value of shamilat as compared with maliki 
land. 

When the shamilat land was of no great 
value and the sale included jmnla haqnqdak- 
Mli wa khariji , mai jmnla haquq hisumdari — 

Held , that a transfer of share in shamilat 
was implied by the sale. Ahmad y. Karori 
Hal, 4 P.L.R. (1907) =49 P.W. li. 1907. 
Johnstone and Chitty, jj. 

(2) Possession of mother as guardidn of her 
minor son after death of last male ownci , 
nature of. 

Where the properties of the last male owner 
vested, on his death, in his son, who was a 
minor at the time under the custody and guar- 
dianship of his mother, her possession of the 
properties must be taken to have been on be- 
half of the minor, and not adverse to him. 
Possession iB never to be considered adverse, if 
it can be referred to any lawful authority. 
Sreeramulu Naidu v. Andalammal, 17 M.L.J. 
14 = 30 M. 145. 

White, c.j., and Subrahmania Iyer, j. 

(3) Claims hostile to each other— Landlord 
and tenant— Receipt of rent— Creation of 

relationship— Dispossession. 

Possession of property by one party cannot 
be adverse to another within the meaning of 
tho Limitation Act, unless the claims of the 
parties are hostile and adverse to each other 
(a). 

Acceptance of rent by the landlord creates the 
relationship of landlord and tenant between 
the parties, and until that relationship is 
legally determined, the landlord cannot dis- 
possess tho tenant (6), Chaitan Singh y* 
Sadh&ri Monlm, 5 0. L. J. 6’2. 

Harington and Mookerjee, jj. 

# References i — (a) 12 C. 484, F. (b) 4 App. 
Oas. 824, relied upon. 

^(4) Limitation Act , Sch JJ, Art. 144 — Limita- 
tion — Lease — Possession ' derived from a 
lessee not necessarily adverse as against the 
lessor. 

Meld that possession acquired during the 
continuancef of a lease wUl not ordinarily be 
adverse possession as against the lessor, until 
at any rate, such time as the lessor, becomes 


Adverse possession.— (Conclude). • 

entitled to possession. Thamsnan Pande y. 
The Maharaja of Yisian&gr&m. A. W.N. (1907), 
185 = 4 A.L.J. 726=29 A, 598. # 

Airman and Griffin, jj. 

References : — 27 A. 395, 13 C. 101, 10 W. B. 
15, 9 C. 367, 10 0. 577, 23 C. 863, F. 4 C. 327. 
R. 14 W. E. 395, 17 W. E. 377, 9 C. L, E. 347, 
26 C. 460, not F. 

(5) Mahomedan co-owncrs— One of them 
out of possession for twelve years — Co-owner in 
possession not recognising his title, effect cf — 
Distinction .from Hindu co-ownersliip — See 
Co-owners, No. 1, 4 A. L. J. 473. 

(6) Possession by widow of pre-deceased son 
— Whether adverse— See Customs (Punjab), 
No. 35, 102 P. R. 1907. 

(7) Acquisition of limited interest by— See 
Limitation, No. 5, 17 M.L.J, 469. 

(8) Plea of, first taken in Court of appeal, 
whether allowable— See Estoppel, No, 2, 0C. 
L.J. 621. 

(9) Morgagee’s possession not adverso to 
true owners — See Mortgage (Redemption), 
No. 19, 4 A.L.J. 787. 

Advocate. 

(1) Capacity of Advocate to sue or sued for 

professional ser vises — Bar-at-Laiv . 

A Barrister, as a barrister, has no right to prac- 
tice in India. He asks for permission to practise 
as an Advocate. He, on admission, subjects 
himself to a disciplinary authority, to which he 
is not subject as a barrister. He is liable as other. 
Advocates of the Court to which ho is subject 
are liable to ; and he acquires the same rights 
as other Advocates have. His professional sta- 
tus in India is* that of an Advocate, and the 
Law applicable to him is the Law of, and cus- 
tom in, India, applicable to an Advocate of tho 
Court in which ho practices. Hence he can sue 
for his fees for professional services rendered, 
and can be sued for negligence (a). Pennell y. 
Harrison, 4 L.B.R. 55 (P.B.). 

Fox, c.j., and Bigge, Irwin and Haut- 

NOLL, JJ. 

References : — ( a ) 25 W.E. 332, F. 9 A.C. 745 ; 
25 A. 509; (1863) 13 C.P.N.S. 077, R ; (1895) 
P.R. 219, Diss. # » 

(2) Unprofessional conduct— Solicitor, accept 
tance of case without intervention of. 

An Advocate, who makes an arrangement 
with his client, without the intervention of 
any solicitor, to do work at a fee of half of 
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k&Y*Mfa^(Comkided). 

that which is % ihe usual charge, is guilty of 

unprofessional conduct . 

* Where an Advocate, who has settled a plaint 
in a case, wrote to his olient that he would«take 
the case against her, unless he was paid five 
times the ordinary fee, he is guilty of un- 
professional conduct. In the matter of 8.K. 
Hm anMiroca^ (*.*.)=& O.L.J. 

16=34 C. 729. 

Maclean, c.jr., and Rampini, Harington, 
Mitra and Chitty, jj. 

(3) Powers of enrolment of Advocates — 
Disciplinary authority of High Court— Counsel 
guilty of contempt— Suspension without trial— 

See Letters Patent (N.W.P.), No. 1, A.L.J. 
34*9 Bom. L.R. 9. 

Agency. 

Elements necessary to constitute— Whether 
mere giving advice in matters of business con- 
stitutes agency— See Pleader and Client, 
No 1 , 12 C. W.N. 28. 

Agent. 

(1) Suit for money advanced to agent for • 
benefit of principal— Principal and Agent- 
Agent , authority of — Agent, act of, beyond 
authority— Agent, necessary acts of, if bind- 
ing on principal — Civ , Pro. Code, S. 257-A 
—Authority to have a sale postponed, extent 
of— Indian Contract Act (IX of 1872), 
^ 2SS — Powers of attorney, construction 
of— Interest on loan. 

Where A does an act as agent for B without 
any communication with C, C cannot, by 
afterwards adopting that act, make A his 
agent and thereby incur any liabiliiy or take 
any benefit under the act of A (<»). 

Under S, 257 A of the Civ. Pro. Code, every 
agreement to give time forr the satisfaction of 
a judgment-debt is vo r id, unless it is made for 
consideration and with the sanction of the 
Court which passed the decree, and such Court 
deems the consideration to be, und^r the cirum- 
stanoes, reasonable. 

Powers of attorney are to bo construed 
strictly, that is to say, where an act puporting 
$q be done under a power of attorney is Chal- 
lenged as being in excess of the authority con- 
ferred by the power, it is ’necessary to show 
on a fair consideration of the whojte in- 
stiument, the? authority in question isiobe 
Witlito ioW? ^oroera of the instru- 
ment either in express terms, or by neces|eary 


Agent— (Cotwluded), 

An agent, authorised to obtain an extension 
of time and postponement »of an intending 
judicial sale, has, within the meaning of 
S. 188 of the Indian Contract Act (IX of 1872), 
authority to do every lawful thing, which is 
neoessary in order to do the act which he is 
expressly authorised to do. 

If the implied authority of an agent to raise 
a loan is not established, but it is proved that 
the sum borrowed or a portion thereof has been 
applied for the benefit of the principal with 
his knowledge, the creditor is entitled to be re- 
imbursed by the principal to the extent he 
has been benefited (c). 

Although an unqualified admission of a debt 
implies a promise to pay, yet if there is a 
covenant and an agreement to pay, which is 
not absolute but qualified in its terms, for in- 
stance, if there is a covenant to receive pay- 
ment out of a specified fund, it does not create 
the relation of creditor and debtor as upon a 
simple loan of money (d). 

Whether there is Buch a covenant must 
depend upon the construction of the instru- 
ment in each case and the intention of the 
parties as evidenced by the circumstances (e). 

An implied authority to agree to the pay- 
ment of a particular rate of interest must be 
mado out in the same manner as an implied 
authority to raise a loan (f). Ghasiram v« 
Raja Mohan Bikraxn Sh*, 6 C.L.J. 039. 

Brett and Mookerjee, jj. 

References : — (fl) (1843) G M. and G. 236*64 
R. R. 770, (1901) A.C. 240, B; (6) (1893) A.C. 
170, B ; (c) 1 C.L.J. 199, 1 K.jB. 103. B ; {d) 4 
C.L.J. 246, 4 C.L.J. 510, B ; (e) 4 Q.B. 
182=62 R.R. 316, B ; (/) 1 C.L.J. 199, R. 

Agreement. 

(1)— to provide funds for litigation— Specifio 
performance — Limitatioh— See L I tig at ion, 
No. 1, 10 O.C. 173. 

Alienation of Land Act. 

See Act XIII of 1900 (PuagiB. Aliena- 
tion of Land). 

Alternative clause. ^ 

(1) Inconsistent claiim—Owncrship-^lSase- 
nent. . ' ■ 

A suit is not liable to be dismissed because 
the plainfcit claims in the aiterimtive, over the 
same plot of 

easement. Kawndra Math Bar nr } y . Abhajr a 
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Alternative claims. —(Concluded). 

Ch arm Jhattopadhya, 4 C.L.J, 487 = 11 
C. W . N . 20 « 1 M.L.T. 864 = 84 C. 51 (F.B.). 
Maclean, e, j and Ghobe.Geidt, Mooker- 
j ee and Holm wood , j j . 

Reference : — 4 C.L.J. 867, Appr. 

(2) — of gift and inheritance, validity of— See 
Hindu Daw (Inheritance), No, 2, 17 M.L.J. 
286. 

Alyasantana. 

(1) Right of junior members of, family to 
show that a judgment-debtor did not repre- 
sent the family, when the debt was incurred— 
See Res Judicata, No. 18, 17 M.L.J. 260. 

Amendment. * 

(1) Application for , by non-appealing party — 
Decree confirmed on appeal— Jurisdiction 
of first Court— Civ. Pro. Code , S. 206. . 

The Court of first instance has no jurisdic- 
tion to amend a decree under S. 206 of the 
Civ. Pro, Code on the application of a non- 
appealing defendant, when the decree has been 
confirmed on an appeal by the other defend- 
ants. Sri Goblnd Sing t. Gangatri Perthad 
Singly C.L.J. 642. 

Brett and Mookerjee, jj. • 

References :— 24 C. 769, 11 A. 267 (F.B.; , 
18 B. 642, 18 M. 214 (F.B.), II. 

Appeal. 

1— General. 

2 — Second Appeal. 

3— Privy Council. 

— 1. General. 

(1) Decree in terms of an award — Judicial 
officer deciding a case as an arbitrator — 
Government Order , No. 222 A . of 1862 , pro- 
hibiting such an officer from accepting the 
office of an arbitrator— Proceeding not ren- 
dered abortive. 

If a presiding Judge is appointed an arbitra- 
tor in his Mgbnal capacity, the parties cannot 
ipipeaoh w0||&ver award may be made by 
him, on the ground that he was the presiding 
Judge (a).. 

In a suit brought in the Court of the Subor- 
dinate Judge of Benares* before any of the 
matters in issue Were decided, the parties 
appointed the Bubordhnate Judge as the sole 
arbitrator and fhe Office was accepted in ignor- 
ance of the G.G. No. 222 A* dated September, 
1862, prohibiting all Government servants from 


Appeal— ‘(Continued). 

-1. General.— ( Continued)* 

accepting the office of arbitrators. The Subordi- 
nate Judge decided the case as arbitrator, aha 
passed a decree in terms # of the award .Held, 
in view of * the Government Order, he ought 
not to have entertained the arbitration. Held 
also, that the arbitration proceedings were not 
rendered abortive, by reason of the Government 
Order, and no appeal lay from the decree pas- 
sed in terms of the award. Parb&ti Kuar y. 
Baikuntha Nath, 4 A.L.J. 89 = A. W.N. (1907), 
85. 

Stanley, c.j., and Burkitt, j. 

Reference : — {a) In re Durham, etc., ex parte 
Wilson, L.R. 7 C.H. 45, R. and F. 

(2) Bengal , N. W. P. and Assam Civil Courts 
Act (XII of 1887), S. 21 — Appeal — Forum — 
Value of suit — Acceptance of lesser sum by 
consent decree. 

When the original value of a suit was over 
Rs. 5,000, and, by a consent decree, the plain- 
tiff accepted a sum of less than Rs. 5,000 ; an 
appeal against an order passed in execution of 
such decree by the Subordinate Judge lies to 
the High Court, and not to the District Judge. 

Quaere : — Whether, when such appeal is pre- 
sented to the District Judge, he should return 
the memorandum of appeal to the appellant, 
for presentation before the High Court, or he 
is justified in dismissing the appeal. Jogendra 
Nath Roy y. Saraswati Debi, 6 C.L.J. 38. 
Rampini and Sharfuddin, jj. 

(3 ) Civil Procedure Code, Ss . 2,13, 97, 98, 
102, 103 , 136, 204, 336, 373, 381, 640, 666 
658 and 588 (8\—S. 45 of Act VII of 2888- 
Order dismissing a suit in default not a 
decree and not appealable — Dismissal of a 
part of suit — Plaintiff's application to 
ivithdraw under S. 373, C.P.C., from the 
remaining part of the suit and to prepare 
decree for the part dismissed— Court refus- 
ing to grant the application and insisting 
to give finding on all the issues under 
S. 204, C.P.C. — Plaintiff 1 s failing to appear 
subsequently— Dismissal of whole suit in 
default— No material irregularity or qctmg 
in excess of or without jurisdiction— Appeal 
not treated as revision. 

K brought a suit against N for recovery of a 
total sum of Rs. 98,082*6-8, but his suit com- 
prised two entirely separate claims. In the 
first place he claimed to recover a sum of Rs. 
38,082-8-3 with interest, an being the amount. 
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Appeal. —(Continued), 

- — — 1. Qem^el^{Contintied ) . 

which he was wrongfully compelled to pay, 

tffcon a decree obtained against D. 

. In the, second place, *he claimed Rs. 10,tXX), 
as damages for alleged acts committed by N, 
in realizing the first- mentioned sum from him. 
On 18th November, 1902, the District Judge 
dismissed the first part of the claim, and or- 
dered to proceed with the second part. 

On 3rd December, 1902, K applied to the 
District Judge, to prepare a decree sheet, in 
respect of the part of the claim dismissed. The 
District Judge explained that his order of 18th 
November, 1902, was merely, that he had pro- 
tanto disallowed the claim, and that the decree 
would be based on the final order, in the case. 
K’s application for review of the order of 18th 
November, 1902, was also rejected on 21st 
March, 1903, and various other issues were 
framed. 

K subsequently called various witnesses, 
whose evidence was taken on the 16th and 17th 
April,- 1903, and, on the latter date, certain evi- 
dence was also taken on behalf of N. 

On 25th May, 1903, K applied to the District 
Judge, that lie may be permitted to withdraw 
under S. 873, C. P. C., the second part of the 
claim, and that decree may be prepared for first 
part dismissed. 

The learned District Judge rejected this 
application also and held, that it was advisable 
to give finding on all the issues under S. 204, 
C.P.C., and allowed N to produce his evidence 
thereon. 

K objected to this order of the District Judge, 
and thereafter refused to appear in the case, 
though the District Judge pointed out to K, 
that the effect of his refusal to appear would be, 
that the spit as a whole wquld have to be dis- 
missed for default. K however failed to appear, 
with the result that tfie suit was dismissed for 
default on 26th May, 1903. K then appealed to 
the Chief Court. At the hearing, counsel for 
the respondent urged, that no appeal lay, and 
questioned the soundness of the F.B. Ruling 
No. P.R. 60 of 1897. 

The learned Judges composing the Division 
Bench referred the question of appeal from an 
order under S. 102, C.P.C., again to another 
Full Bench. 

Held, by a majority of 3 (Robertson, John- 
stone and Rattigan) Judges of the Full Bench 
of 5, that an order of a Court dismissing a suit 
in default under S.102,.aP.C„ is not a decree 


Appeal. — ( Continued). 

-I. Genepftl#—(Coufinwwi). 
as defined in S.. 2 of the Code, and consequently 
is not appealable (a). . > 

On receiving back the case from the Full 
Bench, the Division Bench declined to treat 
the appeal as an application for revision of the 
order of dismissing the case in default, holding , 
that under the circumstances of the case (briefly 
noted above), there was no ground for revision 
as the District Judge neither acted with ma- 
terial irregularity, nor in excess of, or without 
jurisdiction, in the procedure adopted by 

him (6). Kanhya Lai y. The National Bank 
of India, 51 P.W.R. 1907 = 121 P.R. 1907 (F.B.). 

Reid, Chatterji, Robertson, Johnstone 
and Rattigan, jj. 

References :—{ci) CO P.R. 1907 (F.B.), overrul- 
ed:. (b) 4 M. 134, 5 W.R, 63 (P.C.)and 17 A. 195, 
F. 10 C. 1005 and 11 C. 544, Diss. 

(4) Arbitration — Award — Civ* Fro . Code (Act 
XIV of 1882), Ss. 520, 521, 522 , 523 , 524, 
525 and 540 — Revision— Distinction between 
Ss. 526 and 523, C.P.C., as regards appeal. 
An award was made by a private arbitration, 
appointed out of Court, in favour of N^and S 
against S.M, and D, and in favour of D against 
S. M. Then N, S, and I) applied under S. 525, 
C.P.C., to have the award filed in Court. S. M. 
raised certain objections which were disallowed 
by the District Judge who ordered “ the award 
to be filed and decree passed in accordance with 
the terms thereof.” 

S. M, appealed. At the hearing of the appeal 
two preliminary questions were raised 

1. Whether an appeal lies against an order 
under S. 526, C. P. C. directing an award to 
be filed. 

2. If not, whether such an order is open to 
revision on the grounds urged in the appeal. 

Held, by the Full Bench, unanimously, that 
an appeal does not lie from an order under S. 
526, C.P.C., directing an award UU& filed, nor 
from the decree passed in terms flpthe award r 
as there is only one » decree in the case, viz.j^ 
the filing of the award and the consequences or* 
the decree being passed in terms of the award, 
flow from that order and no fresh order is re- 
quired for those consequences to result but it 
is not so in proceedings unde* S. 528, C.P.C. 

Held also, that no • revision lies in such like 
cases on the grounds on which no appeal is 
allowed (a). >•• • - ^7; .. 
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Appeal*— (Continued). 

_ 1. General* ^(Continued), 

Held, by the Division Bench, that in the 
appeal no ground for interference on revision 
is shown. Shankar Mai y. Nathu Mai, 
58 P.W.R. 1907 (F.B.). 

Clabk, c.j., Kensington and Johnstone, 

References : — (a) 84 P.R. 1901 overruled by 
25 P. R. 1902 (P.C.), 25 P.R. (1888) (P.C.), 89 
p.R. 1902 (P,C.) ; 10 C.W.N. 601 and 11 C.L.J. 
153, followed . 83 C. 757 ; 27 A. 526 ; 29 M. 303, 
Diss. 

(5) — against remand , to be presented— 

Erroneous order carried out— Subsequent 
proceedings , whether void — Ufatver — Final 
disposal of suit , date of— Validity of re- 
mand order when to be challenged — Civil 
Procedure Code (Act XIV of 1882), 
Ss. 562 and 564 — Alternative but not co- 
existent remedy . 

Per 'Stephen, J.— An appeal against a remand 
order, presented before the suit is finally dis- 
posed of under that order, that is, boforo the 
final decree in the suit has been passed, is 
good ^ but a party cannot wait till the final 
disposal of the suit and fchon appeal against 
the interlocutory order without appealing from 
the decree in the suit. 

Proceedings subsequent to an illegal order of 
remand might bo valid under certain circum- 
stances (a). 

Per Mookerjee , J. — Although when a Court 
of first appeal, purporting to act under S. 562 
of the Civil Procedure Code, remands a case to 
the Court of first instance which had not decid- 
ed the suit merely on a preliminary point, 
the order is erroneous, yet if the order of re- 
mand has been carried out, subsequent pro- 
ceedings are not void merely because of such 
error, and will be set aside only if it is estab- 
lished that the erroneous remand order has 
afieotod th^ merits of the case. The error does 
not affe6t : ||i^|uTisdiction of the Court, and 
^onsequei|HK|ay be cured by consent. 

The in Ss. 562 and 564 of the Civil 

Procedure Code were introduced for the benefit 
of litigants, so as to guard against a fresh trial 
of the whole oa t use in the Court of first instance 
and to protect them, from the delay, Rouble 
and expense of a fresh appeal ; if, therefore, 
litiganfes find it the more advantageous eourse 
that the whole case should be re-tried and 
consent to such a procedure, »h oirdev of 


Appeal. — (Continued), 

— 1* GeneraL— 

remand contrary to the provisions of 8. 564 of 
the Civil Procedure Code is not null and voiift 
A pffrty who has consented to such an order, 
is not entitled to treat it as void and incapable 
of being validated by consent or waiver (5). 

Under some circumstances, the final disposal 
of the suit may be taken to be the delivery of 
the judgment. , 

When a litigant has the right to ohoose 
between two remedies which are not co-existent 
but alternative, he may select and adopt one 
as better adapted than the other, to work out 
his purpose ; but once he has made his choice, 
and adopted one of the alternative remedies, 
his act at once operates as a bar as regards the 
other, and the bar is final and absolute. 

Where an order of remand has boon made, 
its validity may bo challenged directly and 
immediately by an appeal under S. 586, 
cl. (28), or indirectly under S. 591, when an 
appeal is preferred against the final decree in 
•the suit. The party affected by the order of 
remand should make his election. He may, 
if he chooses, prefer an appeal against the 
order of remand, and obtain a stay of proceed- 
ings during the pendency of the appeal ; he 
may, on the other hand, carry out the order 
of remand, take the chance of a sucoesful 
termination of the suit in his favour, and, in 
the event of defeat, prefer an appeal against 
the final decree in which the validity of the 
order of remand may bo questioned. He can- 
not, however, if he has carried out the order 
of remand and taken the full, benefit of it, 
turn round and prefer an appeal against the 
order of remand (c). Bainkunta Rath Dey ¥• 
Nawab S&limulla Bahadur, 6 C.L. J. 547. 

* \ t 

Stephen and Mookebjee, jj. 

References :—{a) 28 C 324 « 5 C.W.N. 509 ; 
5 C.L.J. 71. R, (b) 28 M. 437 = 15 M.L.J. 236, 
JR. (c) 5 C.L.J. 580, Cons . 

(6) Appeal from decisions , tvhen substantial 
justice has been meted out— Duty of Court 
to discourage appeals about trifles , J j 

' J / ; 

Parties should accept a decision by Court, 
unless there is some substantial ’grievance. 
Appeals about trifles, when there has been sub- 
stantial justioe done, should be discouraged. 
The Chief Court declined to interfere with the 
rate of interest awarded % the lower Court in 
c u ' 
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Appeal. -{Continued). 

■ -1. Genqpal,— f Continued.) 

the exercise of its discretion. Bara Lai Yt 

Shahm&d Khan, 129 P.B. 1907. 

• ♦ 

Clark, c.j. 

(7) — Appeal heard before the hour fixed for 
hearing cases^- Court refusing to hear pleader 
on his appearance — Material irregularity. 

Hcldy that where an appellate Court disposes 
of an appeal, before the hour fixed for hearing 
cases, and refuses to hoar Appellant’s Counsel, 
on his appearing in time, it acts with material 
irregularity and its order is liable to be set aside 
on revision. Chand v. Devi Ditta, 14 P.W.R. 
1907. 

Robert son , j. 

(8) Suit for ejectment —Defence that defend- 
ant is a proprietor — Appeal presented to 
wrong Court— Limitation Act, S. 5— See Act 
II of 1901 (Agra Tenancy), No. 11, 4 A.L.J. 1. 

(9) Restitution of property sold in execution 
of a decree reversed in — Procedure — See Civ. 
Pro. Code (Act XIV of 1882), No. 193, 
A.W.N. (1900), 315-4 A.L.J. 19. 

(10) Dispute between judgment-debtors — 
Application for possession — Question as to 
with whose money the property was purchased 
—Appeal against order in execution— See 
Civ. Pro. Code, No. 137, 4 A.L.J. 47. 

(Ml Right of— Against decision of a Revenue 
Court on a question of title - See Act II of 1901 
(N.W.P. Tenancy), No. 18, 4 A.L.J. 53. 

(12) Order under S. 310A, Civ. Pro. Code, 
refusing lo accept a deposit, an — lies from— See 
Civ. Pro. Code, No. 171, 4 A.L.J. 135. 

(13) —fro n an order under S. 310 A, Civ. Pro. 
Code— Case falling under ,S. 244 (c), Civ. Pro. 
Code— Sec Civ. Pro. Code, No. 175, 9 Bom. 
L.R. 15. 

(14) — from Court’s orders regarding winding 
up of a company— Position of liquidators— 
Delegation of powers by liquidators, validity 
of— Seeder VI of 1882 (Companies), No. 3, 
16M.L.J. 587* 30 M. 21 

(15) Delay in appealing against execution* 
proceedings — Discretion of Court- -in terforence 
in appeal— See Limitation Act, No. 8, 8 Bom. 
L.R. 858*81 B. 33. 

(16) Auction purchaser, a third person — 

Order under S. 810 A — No appeal— See Civ. 
Pro^C^ £ 


Appeal . — ( Continued). 

-1. General.— (Co/^im«e<f). 

(17) Private award, decree made on— No. 
appeal— See Civ. Pro, Code, Nq.259, 11 C,W.N. 
220 . 

(18) Application by executor under the will of 
a Hindu lady governed by the Dayabhaga 
School — Objection by her sou and judgment- 
debtors— Order in execution — Right of— See 
Civ. Pro. Code, No. 106, 11C.W.N, 239. 

(19) Adjournment, application by a pleader 
for, no appearance in — Application for re-admis- 
sion, whether allowable — See Civ. Pro. Code, 
No. 272, 11 C.W.N, 329. 

(20) Dismissal of, rightly, though on wrong 
grounds— High Court’s power of revision — See 
Civ. Pro. Code, No. 14, 1C M.L.J. 526* 
2 M.L.T.40. 

(21) Withdrawal of, in cases of, when limi- 
tation begins to run for execution of original 

I decree— See Execution of Decree, No. 3, 

; 1 M.L.T. 233 ~ 16 M.L.J. 393 * 30 M. 1. 

1 (22) Objection to validity of submission to 

arbitration disallowed— Appeal— See Civ. 
Pro. Code, No. 249, U. B. R. (1906), Civil 
Procedure, 52. 

(23) - Decree in favour of pre-emptor — Pay- 
ment of purchase-money into Court— With- 
drawal of such money by vendee, effect of— 
Vendee's right of appeal— See Pre-emption, 
No. 9, 16 P. R. 1907. 

(24) Application of judgment-debtor for 
re-sale after confirmation of sale — Dismissal 
0 f application for default — Dismissal of further 
application for review — Right of appeal — See 
Civ. Pro. Code, No. 179, 25 P. R. 1907. 

(25) No — From an order made on an appli- 
cation for appointment of a Commissioner — See 
Civ. Pro. Code, No. 1 0, 17 M.L.J. 141. 

(26) Requirements of judgment in — See Civ. 
Pro. Code, No. 271, 5 C.L.J. 348. 

(27) No third— lies to the High Court from 

the decree in second appeal of a ftjjtrict Judge 
in a rent suit— Soc Act II (N.W.P* 

Tenancy), No. 13, 3 A.L.J. 688‘*29 A. 69. 

(28) — triable by a higher Court decided by 
lower Court— Revision— Chief Court of the 
Punjab— See Act XVtII of 1834 (Punjab), 
No. 5, 16 P.L.R. 1907. 

(29) Decree on judgment in accordance with 
award— See Civ, Pro. Code, Nos. 252 and 253, 
A.W.N. (1907), 115 and 117. 
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A ppeaL — (Continued) . 

1. QentxaX,— (Continued). 

(80) Finding of first Court on evidence not 
to be disturbed cn, except on ground of omis- 
sion to appreciate some evidence— See 
Eviedence, No. 3, 9 Bom. L. R. 393. 

(31) Return of plaint to bo presented to 
proper Court- Appeal from order of return — 
See Civ. Pro. Cod*, No. 31, 6 C. L. J. 5^0-11 
C.W. N. 765. 

(32) Transfer of district from one Province 
to another— Jurisdiction to hoar appeal — See 
Jurisdiction (General), No. 5, 5 C. L. J. 550. 

(33) Time granted by first Court for redemp- 
tion — Effect of unsuccessful appeal on calcula- 
tion of time— See Mortgage (Redemption), 
No. 8, 11 C. W. N. 679. 

(34) Under S. 39 (a) of the Punjab Courts 
Act from unclassed suits of over Rs. 100 in value 
lic^ to Divisional Court, not to District J udge — 
See Act IX of 1887 (Provincial S. C. Courts), 
No. 7 (fl), 134 P.R. 1906 "18P.L.R. 1907. 

(35) Decree in favour of plaintiff for portion 

of his claim — Execution of such decree — 
Whether he can prosecute appeal as regards 
portion of claim dismissed —See Execution of 
Decree, No. 7, 31 P. R. 1907. , 

(36) — against order allowing guardian to 
spend ward’s property after termination of 
guardianship— See Guardian and Minor, No. 
5, 17 M. L. J. 199. 

(37) Collector’s order setting aside his previ- 
ous order for issue of warrant for ejecting ten- 
ant — Appeal against — See Act VIII of 1865 
(Rent Recovery, Madras), No. 14, 2 M.L.T. 
106 (F.B.). 

(38) Rival decree-holders, order distributing 
surplus proceeds of a putni sale amongst — 
Attaching creditor is not representative of 
judgment-debtor — No appeal by attaching 
creditor — See Civ. Pro. Code, No. 131, 11 
C.W.N. 433. 

(39) — preferred to wrong Court — Due dili- 
gence — Negjjlgmce — Extension of time— See 
Eimitationwct, No. 9, 34 C. 216 = 5 C.L.J. 

m 

(40) — against order refusing to issue commis- 
sion for examining witnesses — See Letters 
Patent, Madras), No. 2, 30 M. 143. 

(41) Order granting leave to bring suit for 
accounts of religious endowment— Not a decree 
— No appeal — See Act XX of 1863 (Religious 
Endowments), No. 3, 5 C.L.J. 641. 


AppemL— (Continued). 

- 1. General.— (Contfntied). 

(42) — upon a question of costs — See Parti- 
tion, No. 4, 5 C.L.J. 642. * 

(43) Appellate Court hot deciding matter 
appealed, effect of— See Mortgage (General), 
No. 19, 5 C.L.J. 653. 

(44) Application for, on the ground of dis- 
covery of new evidence — Rejection by Court- 
Application for admission of some evidence in 
appeal — J urisdiction of Appellate Court to take 
further evidence — Local investigation by Appel- 
late Court— See Civ. Pro. Code, No. 289, 11 
C.W.N. 721. 

(45) Sale under first mortgage— Surplus sale- 
proceeds— Second mortgagee’s rights — Appeal 
against order awarding surplus proceeds— 
Appeal treated as revision— See Mortgage 
(General), No, 21, 4 A.L.J. 492. 

(46) — from order of remand in Small Cause 
suits— Soe Limitation Act, No. 64, 11 C.W.N. 
862. 

(47) — against order refusing to restore appli- 
cation under S. 310, Civ. Pro. Code — See Civ. 
*Pro. Code, No. 66, A.W.N. (1907), 186. 

(48) — against Court’s order striking out co- 
defendant’s name — See Civ. Pro. Code, No. 41, 
71 P.R. 1907. 

(49) Application under S. 310 (A) by trans- 
feree from judgment-debtor— Appeal from order 
rejecting application — See Civ. Pro. Code, 
No. 134, 17 M.L.J. 291. 

(50) Right of, from order declaring a person 
not to be the legal representative— See Civ* 
Pro. Code, No. 205, 10 0.0. 121. 

(51) — in suit asking for assessment of revenue 
on a certain area of land — See Act II of 1901 
(Agra Tenancy), No. 7, A.W.N. (1907), 225. 

(52) — in suits of small cause nature — See 
Landlord and Tenant, No. 3, 6 C.L.J. 218. 

(53) — against order rejecting or admitting 
plaint— See Civ. Pro. Code, No, 283, 6 C.L.J. 
214. 

(54) Two appeals from one decree— Decrees 
in, drawn up in identical terms, effect of— See 
Principal and Agent, No. 2, 4 A.L.J. 587 = 
A.W.N. (1907), 245. 

(55) Order of remand— Whether appeal lies 
after final disposal of suit— See Civ. Pro. Code, 
No. 285, 4 A.L.J. 569. 

(56) — from order dismissing for default ap- 
plication to set aside sale— See Civ. Pro, 
Code, No. 180, 10 O.C. 171# 
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AppaaL— {Continued). 

-4. Oenttwd.— (Co»^in«c^). 

(57) — by one of the defendants against whom 
decree passed-i-Plaintiff not appealing— Appel- 
lant found not liable— Relief against other 
defendants, grant of— See Civ. Pro. Conic, 
Ho. 2T8y 8 N.L.R. 85. 

(68) Suit relating to charity— Suit by Advo- 
cate-General at instance of relators— Dismissal 
of suit— -Right of appeal— See Civ. Pro. Code, 
No. 264, 9 Bom. L.R. 996. 

(69) Valuation of, where plaintiff claims 
amount approximately in plaint — Claim to 
mesne profits— See Valuation oE Suit, No. 1, 
6 C.L.J. 265. 

(60) Orderappealed from purporting to decide 
questions to be dealt with under S. ‘244, Civ. 
Pro, Code— Appealability— Sec Civ. Pro. Code, 
No. 100, 2 M.L.T. 807. 

(61) — filed on one of tbree copies of same 
judgment— Limitation— See Limitation Act, 

No. 10, 10 O.C. 201. 

(62) — against the decision of the Assistant 
Collector on a question of proprietary title— See, 
Jurisdiction (Civil and Revenue Courts), 
No. 1, 4 A.L.J. 686. 

(63) Appeal presented in wrong Court— Client 
acting on counsel’s advice— Whether sufficient 
cause for not preventing appeal in time— See 
Limitation Act, No. 7, 10 O.C. 291. 

(64) Original decree prescribing a condition 
—Appellate decree merely confirming original 
decree— Time for performance of condition — 
Duty of Appellate Court — See Decree, No.l, 
17 M.L.J 495. 

(65) — dismissed for default at 11-30 a.*m. — 
Judge leaving Court at 12-30 p.m.— Sufficient 
cause for re-admission of appeal — See Civ. Pro. 
Code, N®. 273, 69 P.W.Ifr 1907. 

(66) — filed out of time— Bona fide mistake of 
pleader in calculation —Sufficient cause for ad- 
mission— See Limitation Act, No. 13, 12 C.W. 
N. 25. 

( 07 ) Abuse of Court’s process— Wrong done 

by order of Court- Court* s inherent power to 
rectify— Events happening after filing appeal. 
See Court, No, 1, 6 C.L.J . 062. | 

( 08 ) Application by assignee of the decree hol- 
der purchaser for order under S.318, C .P|.C. — 
Objection by judgment-debtor —Right Of ap- 
peal—See Civ. Pro* Code, No. 138,6 C.L. jf* 749. 

( 00 )— Agreement remand the case fc| trial 

off reahissues on points not raised ifi the grounds 


Appeal. ’-(Continued) . 

- -1. General.— (Ccmftidedj. 

of appeal— See Act VIII of 1865 (Rent Re- 
covery, Madras), No. 8, 17 M. L.J. 518. 

2. (Second Appeal). 

(1) Sambalpur district — Divisional Judge , 
appellate decision of— Second appeal whether 
lies to the Calcutta High Court— Bengal and 
Assam Laws Act ( VII of 1906), Sch. D—Act 
n of 1904 before repeal by Act IV of 1906— 
Civil Procedure Code {Act A IV of 188%), 
S. 684— Gift — Registration without delivery 
of possession — Validity — Transfer of Proper- 
ty Act {IV of 188%), 8, 1%8 — Erroneous inter- 
pretation of law by Central Province Courts, 
if binds parties of Calcutta High Court— Gift 
by Hindu female heiress— Suit by reversioner 
to have deed declared void— Cause of action 
— Specific Belief Act {I of 1877), S. 39. 

The District of Sambalpur was part of the 
Central Provinces until 16th October, 1905, 
when it was added to the Province of Bengal by 
proclamation. 

Held that, under Act VII of 1905, an appeal 
preferred on the 21st December, 1905, against an 
appellato decision of the Divisional Judge of 
Sambalpur of 22ud August, 1905, lay to the 
Calcutta High Court, and not to the Judicial 
Commissioner of the Central Provinces. 

A second appeal, though not expressly provid- 
ed for by Act II of 1904 (which was in force at 
the time this appeal was preferred), lay under 
S. 584 of the Civil Procedure Code, the Court of 
the Divisional Judge being a Court subordinate 
to the Calcutta High Court, since Act VII of 
1905 came into operation. 

Under S. 123 of the Transfer of Property Act, 
a deed of gift, if registered, is valid, whether 
accompanied by delivery of possession or not. 

The fact that the Courts of the Central Prov- 
inces were erroneously of opinion that delivery 
of possession was necessary to give validity to 
the deed would not render the Med inopera- 
tive. 

When such a deed is executed bya Hinctti 
female heiress, a cloud is thrown on the rights 
of reversioners, so as to give them a cause of 
action under S. 39, Specific Relief Act, to have 
the deed declared null and avoid as against them 
Balbhadra v. Musst. Bhawani, 11 C. W .N956 
* 6 C. t. J. 283*84 O. 858. x : x 

RAMPINiand SHARFUDDIN, jJ. 
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A ppeal. —( Continued ) . 

~2. Second Appeal.— (Continued). 

(2) A finding of fact cannot bo interfered 
with in second appeal, however erroneous, if 
there be some evidence in support of the find- 
ing. Dir&rka Nath Bakshi v. Mukundu Lai 
Chowdhury, 6 C.L. J. 55. 

Bamfini and Geidt, jj. 

Reference : — 18 C. 23, R. 

(3) Evidence, disregard of— Finding of fact— 
See Civ. Pro. Code, No. 29, 11 C.W.N 380. 

(4) Sufficiency of accommodation for residence 
of Hindu widow— Question of fact — Sec Hindu 
Law (Widow), No; 3, 9 Bom. L.R. 882. 

(5) Finding of fact — Petition for mutation 
reciting a gift — Evidence of gift disbelieved — 
Petition for mutation not amounting to a gift 
—Question not a question of construction — 
See Civ. Pro. Code, No. 51, 4 A.L.J. 121. 

(0) Whether a sale by a guardian was for 
benefit of minors is a question that can be gone 
into on— See Mahomedan Law (Alienation), 
No. 1, 4 O.L.J. 485 = 11 C.W.N. 71-34 C. 3G. 

(7) Error of Law— Boundary dispute— Omis- 
sion of lower Court to admit topographical 
Survey Map in evidence — See Evidence Act, 
No. 9, 11 C.W.N. 230. 

(8) — in cases of sanction to prosecute — See 
Sanction to Prosecute, No. 5, 17 M.L.J. 
266. (F.B). 

(9) Appeal against order passed under S. 244, 
Civ. Pro. Code, in execution of Small Cause 
Court decree — See Small Cause Court, No. 2, 
11 C.W.N. 861. 

(10) Second appeal where Court of first ap- 
peal wrongly excluded evidence — Error of law 
See Act VIII of 1885 (Tenancy, Bengal), 
No. 24, 11 C.W.N. 1028. 

(11) Power of Court of second appeal to deal 
with question not specified in memorandum of 
appeal — Plea of limitation — Second appeal 
from Sambalpur Court — See Limitation Act, 
No. 6, ll C.|r.N. 959. 

* (12) Test tor determining whether second 
repeal lies — Suit of small cause nature — See 
Act IX of 1887 (Provincial Small Cause 
Courts), No. 9, 30 M. 212 

(13) Second appeal against order setting 
aside order granting review— See Civ. Pro. 
Code, No. 3Q9v 6G.L.J.225. 

(14) Whether question of law can for the 
Irat time be allowed to be raised in second 


A ppaaL— (Concluded). 

—2. Second Appeal.— (Concluded), 

appeal— See Act VI of 1876 (Encumbered EsT-: 
ates, Chota Nagpur), No. 1, 11 C.W.N. 11271 

(15) Death of respotRlont — Application by 
appellant for substitution of heirs— Civ. Pro. 
Code, Ss. 582 and 587— See Limitation Act, 
No. 121, 11 C.W.N. 1100. 

3.— (Privy Council). 

(1) Several suits dealt ivith in the same judg- 
ment — Aggregate value exceeds B$, 10 i 000 
— 8.696, Civ. Pro . Code. 

Where, although, if each case be taken sepa- 
rately, the value is below Bs. 10,000, yet, it 
taken collectivoly, the aggregate reaches that 
amount, and the cases are all dependent upon 
the same judgment, the case falls within 
S. 596 of the Code, and leave to appeal to Privy 
Council should be granted in each of the cases. 
Deo Narain Singh y. Guni Singh, 34 O. 
400. 

Maclean, c.j. and IIolmwood, j. 

References : — 4 C. L. B. 125, 8 C. 210. 11 C. 
*407, n. 

(2) Reference to Civil Court of question of 
apportionment of compensation money— Decree 
of High Court affirming decision— Appeal to 
Privy Council— -Appealable value— Amount in- 
directly involved — See Act I of 1894 (Land 
Acquisition), No. 1, 11 C.W.N. 525. 

(3) No — when the lower Courts differ only 
as to costs— See Civ. Pro. Code, No. 299, 10 
O. C. 65. 

(4) — against Punjab Chief Court’s order of 
remand — Such order not a final decree— See 
Civ. Pro. Code, No. 286, 52 P. B. 1907. 

(5) On question of waiver — Question of fact 
—See Waiver, No. V, 11 C.W.N. 73p (P. C.). 

(6) Appeal against Higji Court’s order refus- 
ing to admit appeal presented beyond prescribed 
period — See Civ. Pro. Code, No. 298, 9 Bom. 
L. B. 566. 

(7) Appeal by special leave— Practice of 
Calcutta High CouTt— Time for depositing esti- 
mated costs— High Court’s power to extend 
time— See Civ. Pro. Code, No. 8Q2, 11 
C.W.N. 1104. 

(8) Application for leave to, dismissed with 
costs— Order as to costs how to be enforced— 
See Costs, No. 1, 11 C.W.N, 856 

w —from order of renumd—See Civ. Pho. 
Cook, No 901, X,W N. (iS907),291. 
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Appearance. 

(1) Application for adjournment by pleader, 
whether an— See Civ. Pno. Code, No, 272, 

11 C. W. N. 329. 

* •• 

Appellate Court. * „ 

(1) Power of , to take notice of facts transpir- 
ing during pendency of appeal— Discretion 
Mortgages executed on the same day— Pri- 
ority — Joint tenancy or tenancy in common 
when neither proved to have been executed 
before the other, 

As a general rule, a Court of Appeal, in con- 
sidering the correctness of the judgment of the 
Court below, will confine itself to the state of 
the case at the time such judgment was render- 
ed, and will not take notice of any facts, which 
may have arisen subsequently. But the Court 
will, in exceptional cases, depart from this rule, 
specially where, by so doing, it can shorten 
litigation and best attain the ends of justice. 

Plaintiff was given leave to amend his plaint, 
so a.i to adapt his case and prayers for relief to 
the new facts, the amendment not altering the 
nature of the case. 

When two mortgages are executed on the 1 
same day, that which was executed first takes 
priority, and evidence may be given to ascertain 
which was in fact executed first. Where this 
cannot be ascertained, the mortgagees would 
take as joint tenants or tenants in common 
(a). Ram Ratan 8a hu y. Bishun Chand, 11 
C.W.N. 732 = 6 C.L.J. 74. 

Mookerjee and IIolmwood, jj. 

Reference : — (a) 3 Deg. J. and S. 116, followed. 

(2) Event happening after the passing of 
order — Appellate Court , duty of — Decree- 
holder, purchaser — Ex parte decree, setting 
aside — Sale , reversal — Order setting aside 
ex parte decree, reversed. 

A Courfrof appeal is not only competent, but 
may, under certain circumstances, be bound to 
take cognizance of an event, which has happen- 
ed since the order, questioned on appeal, was 
passed by the Subordinate Court. 

When the decree-holder is the purchaser in 
execution of an ex parte decree, upon reversal 
of the decree, the sale falls through. The fact 
that, before the judgment-debtor applies for 
reversal of the sale, the plaintiff succeeds in 
obtaining another decree of similar character 
against the defendant, does not validate the 
title based upon the decree which has been 
reversed. But this does not apply when the 
rder or reversal of the decree is set aside by a 


Appellate Court^Coneluded). 

superior Court and the decree is ultimately 
restored (a). Hazari Mull Y. Janki Prosad, 6 

C.L.J. 92. 

Brett and Mookerjee, jj. 

References (a) 27 C. 810, Distgd. 31 C. 499, 
R. 

(8) Decision of, whether can be based on 
suggestion by a pleader as to a matter of fact — 
See Evidence, No. 2, 11 C.W.N. 130= 1 M.L.T. 
429 = 5 C.L.J. 4 = 9 Bom. L.R. 80=17 M.L.J. 
32 (P.C.). 

(4) Power of, to go behind first Court’s order 
setting aside award for judicial misconduct of 
arbitrator — See Civ. Pro. Code, No. 251, 66 
P.R. 1907. 

(5) Event happening after the passing of 
order challenged in appeal— Duty of— See Civ. 
Pro. Code, No. 135, 6 C.L.J. 102. 

(6) Appellate Court’s interference with find- 
ing of trying Court upon conflicting evidence 
—See Transfer of Property Act, No. 2, 
11 C.W.N. 1109. 

(7) Jurisdiction of, to stay of sale of im- 
moveable proportv in execution of money-decree 
—See Civ. Pro. Code, No. 270, 11 C.W.N. 
1030. , 

f8) Power of, to act under S. 158, Civ. Pro. 
Code,— See Civ. Pro. Code, No. 84, 10 O.c. 
245. 

(9) Document received and acted on by 
lower Court— Court of appeal to be slow to 
interfere with lower Court’s discretion— See 
Estoppel, No. 2, 6 C.L.J. 621. 

(10) Power of, on renland — Power to modify 
original decree in favour of party not appealing 
—See Cjv. Pro. Code, No. 277, 34 C. 996, 

Applieation. 

Order striking off an application, and one 
dismissing it for default, no substantial distinc- 
tion between— See Mesne Profits, No. 1, 12 
C. W. N. 8. 

Arbitration. 

(1) Submission to — Revocation of— Good cause 
— Collusion of arbitrator . ^ 

A submission to arbitration can be revoked 
for good cause and not arbitrarily (a). Where 
the arbitrator is in fraudulent collusion with 
the defendant, the submission can be revoked; 
Banal Dhar y. Sital Prasad, 3 A.L.J. 613= A, 
W. N. (19061, 258= 29 A. 13. 

Banebji and Richards, jj. 
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Arbitration.— ( Continued ) . 

Reference : — (a) 12 M.I.A. 112, F. 

(2) Arbitrator, holditig private and secret 
enquiries— Misconduct 

An arbitrator making private enquiries is 
guilty of legal misoonduct for which an award 
is liable to be set aside. Daya Kishen y. 
Dharam Das, 4 A.L.J. 159=A.W.N. (1907), 
75. 

Edge, c.j., and Brodhurst, j. 

(3) Agreement to refer to arbitration— Appeal 
from order of reference— See Civ. Pro. Code, 
No. 6, 1 26 P.R. 1907. 

(4) Reference to, out of Court— Application 
to file award — Decree in terms of award— Suit 
to set aside decree — Sec Res Judicata, No. 11, 
9 Bom. L. R. 259. 

(5) Judicial officer deciding a case as arbi- 
trator— Government order prohibiting such 
officer from accepting the office of an arbitra- 
tor — Proceeding not rendered abortive— See 
Appeal (General), No. 1, 4 A.L.J. 89. 

(6) Decree in accordance with award — Re- 
ference to arbitration by guardian ad litem of 
minor without Court’s sanction, validity of— 
See Civ. Pro. Code, No. 223, 4 P.R. 1907. 

(7) Objection to validity of submission dis- 
allowed— Appeal— See Civ. Pro. Code, No. 
249, U.B.R. (1906), Civil Procedure, 52. 

(8) Validity of award, when one of the parties 
do not join submission — Sec Civ. Pro. Code, 
No. 244, 4 A.L.J* 347. 

(9) Decree on judgment in accordance with 
award— Appeal— See Civ. Pro. Code, Nos, 252 
and 253, A.W.N. (1907), 115 and 117. 

(10) Counsel of both parties acceding to 
Appellate Court’s suggestion of viewing loca- 
lity does not constitute the proceeding as— See 
Civ. Pro. Code, No. 289, 11 C.W.N. 721. 

(11) Judicial misconduct of arbitrator — Re- 
ceiving evidence from one party in the absence 
of the other— See Civ. Pro. Code, No. 251, 6G 
P.R. 1907. 

•(12) Reference to arbitration by Judge on 
parties’ oral application— Judge superseding 
the reference whether legal arbitrator not 
having declined to act— See Civ. Pro. Code, 
No. 247, 4 A.L.J. 691. 

(13) Reference to, not concurred in by all 
parties— Setting aside award— Sec Civ. Pro. 
Code, No. 245, 11 C.W.N. 1152. 


Arbitration ^(Concluded). 

(14) Reference to — Invalid^ of award— 
Second reference without consent— Validity of 
second award— See Foreign Judgments, No. 
1, 2 Jtf.L.T. 269 = 30 M. $92. 

(15) See Award. 

Arbitration Act. 

See Act IX of 1899. 

Assessment. 

—of damages, principles regulating— See 
Damages, No. 2, 6 C.L.J. 398. 

Assignee. 

—of mortgage-decree— Execution of decree— 
See Transfer of Property Act, No. 88, 9 
Bom. L.R. 728. 

Assignment. 

(1) Validity of, by to ay of mortgage— Condi- 
tional assignment — Assignee's right — Law 
applicable to the Punjab. 

An assignment of the assignor’s interest in a 
certain sum due from a third party, *« until 
.certain advances made by the assignee to the 
assignor had been paid oil with interest,” is a 
conditional assignment. And a charge or a 
conditional assignment is not such an assign- 
ment as gives the assignee all the rights which, 
under the Judicature Act, he can have, only 
when the assignment is absolute, i.e,, when it 
absolutely vests the property in him. 

So, a person, to whom a non-negotiable pro- 
missory-note is assigned by the payee, as secu- 
rity for a debt due from the payee to the assig- 
nee, until the debt due to the assignee remains 
unpaid, cannot, as such an assignment is only 
conditional, sue the maker of the pro note, in 
his own name, for recovery of the amount due 
on the note (a). 

Neither the Judicature Act nor the* Transfer 
of Property Act is, in terms, in force in the 
Punjab, and the Court is at liberty to adopt 
such provisions of the one or the other, as 
appear to it to be consonant with the general 
principles of law and equity. Nih&l Chand y. 
All Bakhsh, 9 P.R. 1907 = 41 P.W.R. 1907. 

Rattigan, j. 

References (a) L.R. 1 Q.B. (1898) 765, F ; 
12 P.R. 1894, 1 A. 732, R . 

(2) — of Mulgeni tenure— Assigenee's liability 
arises by transfer to him atid not by 
obtaining possessions— Transfer of Property 
Act, S. 109 {j). 
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Assignment*--! Concluded). 

The liabUjjfcy of tho assignee from alossoe 
arises by reason of his privity of estate, and this 
•privity is created by the transfer to him, and 
not by his obtaining possession. Similarly, .when 
the assignee in turn assigns over, his privity of 
estate ceases, and, consequently, his liability 
also ceases in respect of breaches of covenant 
committed after he has assigned over. This prin- 
ciple applies both to agricul tural and non- 
ftgrieuitural leases, although the Transfer of 
property Act does not apply to an agricultural 
lease. Said a nh a y. Subray a Hebbara, 17 
M.L.J. 258 = 2 M.L.T. 363 = 30 M. 410. 

Benson and Wallis, aj. 

References 1 M.H.C. 21, 3 C.L.R. 285, not 
F. 17 M. 296, R. 

(3) — of debt — Plea of assignment without con- 
sideration — Benami transactions— Sham 

transactions — Fraud. 

An assignee of a debt suing the debtor can- 
not be defeated by a plea of the latter that the 
assignment is without consideration. This 
principle has no application, where the assign 
ment is impeached, not merely on the ground 
of being benami , but on the ground of being a 
sham transaction, intended to defeat the pre- 
visions ©fan Act, and prejudice the rights of 
the person so impeaching it. In such a case, 
the transaction is substantially assailed on the 
ground of fraud. To cases like these, the' rule 
in Mulji v . Nathubhai (a) applies. Satu j 
Yithuji Y. D&gdu Bhagu, 9 Bom. L.R. 462. 

Chanda vArkar and Pratt, jj. 

Reference :—(«,) 15 B. 1. Appl. 

(4) Endorsement on Pro-note— Intention to 
effect a transfer— See Promissory Note, No. 1 , 

1 M.L.T. 329 = 16 M.L.J. 554 = 30 M. 75. 

(5) Assignment pendente lite — Addition of 
assignee as co-defendant after period of limi- 
tation, effect of— See Limitation Act, No. 38 , 

3 P.R. 1907. 

(6) — of decree by plaintiff pending suit — 
Assignee's right to execute decree — See Civ. 
Pbo. Code, No. 108, 2 M.L.T. 197. 

(7) Act IV of 1900 (Punjab descent of jagirs) 

S. 8, cl. 3 — Sub-assignment — Liability to be 
attached in execution— See Act IV op I960 
(Punjab desoknt of Jagies), No. 1, 117 P.R. 
1907. ■ 

(8) — of oontraot — Benefit of oontract can be 

a^igned-^^ No, 4, 9 Bom, L.R. 

ii4 f ^ ; 


Attachment. ^ . 

(1) Effect of — Rightspf attaching creditor- 
interference with right— -Measure of dama- 
ges— 8. 244, C.P. Code— Applicability to 
person not party to proceedings— Power of 

executing Court to commit for contempt — 

* 

Although an attaching creditor does not by 
attachment acquire priority over other credi- 
tors coming in later (a), he acquires a right to 
have the whole of the attached property ap- 
plied in satisfaction of his debt, if no other 
creditors come forward, and in any case, to 
have a rateable proportion so applied. In tj^is 
sense, an attaching creditor is said to have a 
charge on the attached property (b), and he 
has also the right to prevent the attached pro-- 
| perty passing by survivorship (c). 

A person, who interferes with that right, as 
by carrying away the crops attached, violates 
a legal right and commits an actionable wrong 
(d). 

The amount of damages will depend upon 
the evidence, but cannot exceed the value of 
the attached property (e ) . 

S. 244 of the C. P. Code docs not apply 
where the person violating the right of an 
attaching creditor is not a party to the original 
suit *(/)• 

An attaching Court has no inherent power 
to commit for contempt (g). Sankaralinga 
Reddy y. Kandasawmy The van, 17 M.L.J. 
334 = 2 M.L.T. 365 = 30 M. 413. 

Benson and Wallis, jj. 

References : — (a) 29 C. 428 and 26 M. 673, R. 
(b)5Q.UB (174) and 12 M.L.J. 24 (27), 
R. (c) 4 M. 302 and 11 G.W.N. 163, R. (d) 
(1903)2 K.B. 545, (1901) A. C. 495, R. (e) 15 
M. and W. 212(215), F. (f) 3 I. A. 241, Distgd. 
(g) 26 M. 494, R. 

(2) — of fodder for cattle, validity of — See 
Civ. Pbo. Code, No. 153, 82 P.R. 1907, 

(3) — of annual hereditary allowance— See 
Civ. Pko. Code, No. 152, 17 M.L.J. 373. 

(4) — by two fcourts of different grades— Sale 
by the Court of lower grade, validity of— See 
Giv. Pro. Code, No. 162, 6C.L.J. 130. 

(5) Bent — Attachment for a larger sum than 
is due— Validity— See Act VIII of 1$65 (Rent 
Recovery, Madras), No. 12, 17 !£& J. 479; 

(6) — before sale, necessity for^Ekcecution of 
compromise decree — See Compromise 

No. 4, 6 C.L. J. 95. . 
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MMhmtnt— (Concluded). 

(7) Effect on, of execution-proceedings being 
struck off — See Execution op Decree, No. 10, 
11 C.W.N. 163=5 C.L.J. 80, 

(8) -- before judgment of property outside 
jurisdiction- See Civ. Pro. Code, No. 236, 3L. 
B.R. 255. 

(9) Limitation for suit for compensation for 
unlawful attachment — Attachment not a con- 
tinuing wrong— See Limitation Act, No. 42, 
A.W.N. (1907). 194. 

(10) Small Cause Court’s power to award 
compensation for erroneous attachment beforo 
Judgment— See Small Cause Court, No. 1, 
77 P.R. 1907 - 50 P.W.R 1907. 

(11) — before judgment on insufficient grounds 
—Order for comp ensation when to bo made — 
Revision — See Civ. Pro. Code, No. 238, 17 M. 
L.J. 310. 

(12) Effect of, befere judgment— Sec Qiv. 
Pro. Code , No. 154, 17 M.L.J. 488. 

Auction, 

Agreement not to bid against one another, 
nature and effect of— See Execution Sale, 
No. 1, 6 C.L.J. 111. 

* 

Auction purchaser. 

Right acquired by, befere confirmation of 
sale, nature of— See Pre-emption, No. 19, 
10 O.C. 273. 

Award. 

(1) Application to file private award rejected 
— Memorandum of appeal — Court fee— Defect- 
ive private award— Award effecting partition 
of immoveable property, registration of — Sec 
Civ. Pro. Code, No. 250, 84 P.R. 1907. 

(2) Private award, decree mado on— Appeal 
—See Civ. Pro. Code, No. 259, 11 C.W.N. 
220 . 

(3) Decree in terms of — Appeal — See Ap- 
peal (General), No. 1, 4 A. L.J, 89. 

(4) Arbitrator holding private and secret 
enquiries — Misconduct — Award liable to be set 
aside— See Arbitration, No. 2, 4 A.L.J. 159. 

($f— directing partition — Stamp— See Stamp 
Act, No. 2, 8 Bom. L.R. 869 « 31 B. 68, 

(6) — against Hindow widow or daughter — 
Effect on reversioners— See Hindu Law (Con- 
version), No. 1, 4 A.L.J. 365. 

(7) Decree on judgment in accordance with 
— Appeal-rSee Civ. Pro. Code, Nos. 252 and 
253, A.W.N. (1907), 115 and 117. 


kvtBjed,— (Concluded). 

(8) Validity of, when one of the parties do 

not join submission— See Civ. Pro. Code, « 
No. ^4, 4 A.L.J. 347. 9 

(9) — declared void— Maintainability of suit 
to euforcc such award— See Civ. Pro, Code, 
No. 256, 19 P.R. 1907. 

(10) — se t aside by lower Court for misconduct 
of arbitrator— Jurisdiction of Appellate Court 
to pass decree in terms of award — See Civ. Pro. 
Code, No. 254, 4 A.L.J, 25G=A.W.N. (1907), 
110 . 

(11) Time for setting aside, not expirod— 
Decree passed— Whether final— Appeal — Sec 
Civ. Pro. Code, No. 255, 4 A.L.J. 450. 

(12) — mado but not filed within period fixed, 
validity— See Civ. Pro. Code, No. 248,, 
89 P.R. 1907. 

(13) — of arbitrators made out of Court- 
Order refusing to file such award — Appealabi- 
lity— See Civ. Pro. Code, No. 260, 100 P,R. 
1907. 

(14) — on reference by Court to arbitration— 
Older of reference not on application of all 
parties— See Civ. Pro. Code, No. 246, 17 M. 
L.J. 394. 

(15) Private award — Order directing *award 

to be filed under S. 526, O.P.C., whether ap- 
pealable— See Appeal (General), No. 4, 58 
P.W.R. 1907. (F.B.). 

(16) Appeal from decree in accordance with 
—See Court Fees Act, No. 16, A.W.N. (1907), 
177. 

(17) — made by committee of Oudh Taluk- 
dars— See Res Judicata, No. 23, 6 C.L.J. 13, 

Back fee. 

Stipulation for, and acceptance of, validity 
of— See Act NVI1I oif 1879 (Legal Practi- 
tioners), No. 1, 45 P.W.R* 1907. 

Badni contracts. 

Nature of,— Seo Contract Act, No. 18, 57 
P.W R. 1907. 

Banker and customer. 

Relationship between— Current Account- 
Sec Limitation Act, No. 34, 4 A.L.J. 628. 

Batta. 

Claim to Company’s Batta, whether abwab, 
— See Abwab, No. 2, 6 C.L.J, 667. 

Benamee transactions, 

(1) Attachment of property in wife* $ name 
— Onus of proof— 8. 106, Evidence Act . 
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Benamee transaction*.— (Continued), 

A deoree-lftlder attached, in execution of his 
decree, properties standing in the names of the 
judgment-debtor’s wife and certain other 
person. The latter put in a claim petition and, 
on its rejection, instituted a suit. The question 
to be decided in that suit was whether certain 
property, which stood for many years in the 
name of the wife, and which now stood in her 
name and also in another’s name, was held 
behami for her husband. 

Held that, under S. 100 of the Evidence Act, 
the onus lay on the plaintiffs to show that the 
purchase-money was supplied by the wife, the 
first plaintiff, and that the properties had been 
in enjoyment of the plaintiffs, as these were 
matters'poculiarly within the knowlodgo of the 
plaintiffs ; and that, as they had failed to dis- 
charge the onus, it should be taken that the 
purchase-money was supplied by the husband 
and that the properties had all along been in 
his enjoyment (a). Sanjiyaroya Pillai y. 
Balambika Ammal, 17 M.L.J. 339. 

Benson and Wallis, jj. t 

References : — 6 W.R. 312 and 8 C. 545, II. 

(2) Suit for land— Right of suit— Limitation 
ACt, Art. 149 — Suit by assignees from 
Government— Applicability of Article to 
such a suit . 

The question, whether a benamidar should 
be allowed to sue or not, cannot be made to 
depend upon the question whether the subject- 
matter of the suit is land or not, but must 
depend upon his showing whether the facts of 
the case are such as to give him some right to 
sue under the general Law; e.g., it may be 
shown that the facts are such as to entitle him 
to sue as an agent of an undisclosed principal 
on a contract made by him or the facts may be 
such as to constitute him a trustee for the real 
owner. Where the legal estate is vested in the 
benamidar, he is in fact a trustee and as such 
entitled to sue. The mere fact that a purchase 
of land is in the name of a certain person is not 
sufficient to vest the legal esate in the benami- 
dar and constitute him a trustee, vie., where 
land is purchased benami in the name of a 
minor the land is not vested in him as trustee 
(a). Art. 149 of the Limitation Act does not 
apply, where the plaintiff derives his title by 
purchase from Government (6). Koothaperu- 
mal Rajah y. Secretary of State* 17 MJL.J. 
174*30 M. 245. , 'v>;V'.r ; . f ' 

Bube ahmani a Aiyau and Wallis, 


Benamee tran8ftctions.—(C’onc/«de4). 

References'. — (a) 15 M. Hi, 21 M. 80, 3 W.R. 
159, 25 0. 98, 30 C. 265, 15 M. 261, 30 M. 88, 
16 C. 3G4, 25 C. 874 and 18 A. 69, 11. (b) 19 
M. 154, 31 1. A. 203 (207), 28 M. 505, R. 

(3) Decree against benamidar — Beneficial own- 
er— Bound by the deme— Subsequent suit 
for redemption. 

A decree passed against a benamidar, in a 
suit brought against him, binds the beneficial 
owner, just in the same way as a decree in a 
suit, brought by a benamidar. Where a decree 
gave the benamidar an opportunity to redeem, 
and he did not avail himself of it, held that 
the beneficial owner could not maintain a suit 
to redeem. Kaniz Fatima Y. Wali-UUah, 
4 A.L.J. 689 = A.W.N. (1907) 272. 

Aikman, j. 

(4) Whether application by, saves limitation 
—See Execution of Decree, No. 5, 10 O.C. 
263. 

(4-n) Sale of putni taluq for arrears of rent- 
payment by mortgagee — Purchase of mortga- 
gor’s interest benamee — Suit for contribution 
against such purchaser — See Contract Act, 
No. 29, 34 C. 92. 

(5) Suit against benamidar for recovering 
rent received— See Limitation Act, No. 69, 17 
M.L.J. 224. 

(6) Right to set aside fraudulent transfer on 
ground of benamee— Sec Fraudulent trans- 
fers, No. 1, 3 L.B.R. 245. 

(7) Plea of fraud — See Fraudulent trans- 
fers, No. 2, 9 Bom. L.R. 542. 

Bengal and Assam Laws. 

Soe Act VII of 1905 (Bengal). 

Bengal Council Act. 

See Act VIII of 1869 and Act VI 1870. 

Bengal and N.W.P. Civil Courts Act. 

See Act XII of 1887 (Bengal). 

Bhagdharee and Narwadharee Act. 

See Act V of 1862 (Bombay). 

Bhowli rent. 

{i ) — commutation of, into Nakdi relit — 
Power of Court of Wards — Annulment of com- 
mutation, right to— See Commutation, No. 1, 
6 C.L.J. 727. 

Bill of Lading. 

(1) Provision in the, as to exemption of 
carriers from liability, effect of— See Carriers, 
No. 2, 1 M.LT. 387 * 16 M.L.J* 573-30 M. 79. 
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Birt rights. 

(1) —in Oudh-^k&ii birt — Gonda Settlement 
Report — Birt zemindar i — Heritable and 
transferable under-proprietary rights — Re- 
cord-of-rights Circular No. 2 of 1861 , policy 
of. 

Under the Rocord-of- rights Circular No. 2 
of 1861, holders of bai birt tenures, created by 
talukdars or proprietors of estates in Oudh, and 
spoken of in the Gonda Settlement Report as 
birt zemindari, acquired, upon the annexation 
of Oudh by the British Government, absolute 
under-proprietary rights as against the taluk- 
dars. Such tenures are heritable and transfer- 
able. Raja Muhammad Mumtaz All Khan v. 
Murad Bakhsh, 11C.W.N. 913 (P.C.)=9 Bom. 

L. R. 851 — 17 M.L.J. 400 - 6 C.L.J. 693 = 2 

M. L.T. 402 = 4 A.L.J. 737. 

Loan Macnaghten, Lord Atkinson, Sir 
Andrew Scoble and Sir Arthur Wil- 
son. 

Boundary Dispute. 

(1) Jungle land — Duty of Court to settle 
boundary, when evidence insufficient — See 
Evidence Act, No. 9, 11 C.W.N. 230. 

Buddhi3t Law. 

# 

1. — Divorce. 

2. — Gift. 

3. -— Inheritance. 

4. — Marriage. 

5. — Partition. 

6. — Pre-emption. 

— 1 1. — (Divorce). 

(1) Dworce by mutual consent — Partition of 
property — Atet—Lettetpwa property — Nis- 
sayo and Nissito. 

In a suit for divorce by mutual consent and 
for partition of property, held , on the authority 
of the ManugyCy Book XII, S.3, that, where 
the relation of Nissayo and Nissito subsists be- 
tween the husband and the wife with respect to 
atet property, the wife, if she is the Nissito , is 
entitled to one-third of such property ; she is 
aiso entitled to a third of the undivided ances- 
tral property, which was inherited by her hus- 
band during the marriage. The profits of the 
atet or pany property are lettetpwa, and the in- 
herited a property being itself lettetpwa , its 
profits are lettetpiv a also. The partition of 
such Uttetpica property should be made equally, 
if it was acquired by the join t exertions of the 
married couple. Mi My in y. Nga Twe, 
U.B.R, (1906), Buddhist Law— Divorce, 19. 


Buddhist Law, — ( Continued ). 

— — — -1.— -(Divorce).— {Concluded). 

References:— U.B.R. (1892-96), II, 121, Ip 
B.L.R.49, U.B.R. (1897-1901), II, 146, S. J.L.B. 
110=1 L.C. 195, R. ; U.fe.B. (1897-1901),; II, 
39 and U.B.R. (1902-1903), B.L. Inheritance, 
1, affinned. 

-2. — (G 1ft). 

See Gift, No. 1, U.B.R .(1907), Buddhist Law 
— Gift, 1. 

3.— (Inheritance) . 

(1 ) Right of daughter of divorced wife to 
succeed to her father' s property as against 
his sister. 

Whero the husband divorces his wife, after 
she was conceived, and dies without other wife 
child or grandchild, the child by the divorced 
wife is to succeed to his estate. If the father 
lived alone, the child succeeds to the whole 
estate. If tho father lived with his co-heirs, 
the child succeeds to half and the co-heirs to 
tho other half. Therefore, where a person dies 
leaving only a sister and a daughter by a 
divorced wife, they share his property equally. 
The rule that the daughter of a divorced wife, 
who lives with the mother and does npt main- 
tain filial relations with the father, is not 
entitled to a share of his estate, does not apply 
to the above ease. Mi Nyo y. Mi Nyein Tha, 
U.B.R. (1906), B.L. Inheritance, 15. 

Shaw, j.c. 

References : — U.B.R. (1892-96) 11,22, 159, 

U.B.R. (1897-1901), 116, 135, 193, 166, R. 

4.— (Marriage). 

(1) Right of feamle minor to sue for compensa- 
tion for breach of promise of marriage, inde- 
pendently of contract — See Contract Act, 
No. 2, U.B.R. (1907), Contract, 5. 

— 5. — (Partition). 

(1) See Buddhist Law (Divorce), No. 1, 
U.B.R. (1906), B.L. Divorce, 19. 

6.— (Pre-emption). 

(1) Pre-emption, widow's right of— Widow's 

right to inherit . 

According to Buddhist Law, a person selling 
ancestral property, whether it has been divided 
or hot, must offer it to his co-heirs, before sell- 
ing it to strangers. A sale to strangers effect- 
ed without such offer is invalid, if tb© co-heirs 
promptly assert their rights (a). 
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Buddhist L,dw*— (Concluded). 

-3. —(Pre-emption). -- (Concluded) . 

A Buddhist widow is the heir of her husband, 
whether there are children or not. The eldest 
son has a right to Claim one-fourth oif the 
death of the father, but this fact does not alter 
the position of the widow (5). 

Where the widow has inherited her deceased 
husband’s share, and the co-heirs of the hus- 
band have sold their shares to strangers, the 
'widow has the right of pre-emption. Such 
right to pre-empt; will be strengthened all the 
more by the fact that she has a son by her 
deceased husband. Nga Tin y. Nga Shwe On 
U.B.R. (1907), Buddhist Law (Inheritance 
and Pre-emption), 1. 

Shaw, jr.c. 

References (a) 29 M. 298 ; U.B.R. (1897— 
1901), 281 ; S. J, L. B. 39, 41, 76 ; P. J. L. B. 
26 ; U. B. B. (1897— 1901), 155 and 162 ; 1 L. 
B. R. 144 = 2 L.C. 129 and 7 A . 775, It ; (b) 
U.B.R, (1892—96), 121 ; U. B. R. (1897—1901), 
146 ; S.J.L.B. 76 ; U.B.R. (1892-96), 581, It. 
BuildingB. « 

Sanction for constructing— Implied sanction 
—See Act XX op 1891 (Punjab Municipal 
Act), Ng. 1, 62 P.R. 1907. 

Burden of proof. 

(i) Suit by plaintiff for possession as heir of 
his father— Defendant alleged the plaintiff 
to have been adopted by another- Admission 
by plaintiff of his having been so adopted — 
Nature of such admissions — Estoppel. 

M and his transferees brought two suits for 
possession of property left by one P, the 
natural father of M. The defence was that 
the plaintiff could not inherit, inasmuch as he 
was adqpted by K. Tbetdefendant filed several 
documents, in which the adoption was admitted 
by M himself, if eld, that the burden of 
proving that the adoption relied upon took 
piaoe, rested on the defendant. But that 
burden was, prima facie , shifted by her proving 
his solemn statements under hand and seal 
that it did take place. The defendant not 
being a party to those documents, the said 
statements did not amount to estoppel, but 
the party making the statements could r|but 
the presumption that they were true. ;The 
express admissions of a party to a suit| or 
admissions implied from his conduct, I are 
evidence, and strong evidence against him; 
but he oould show that those admissions Were 


Burden of proof •-'(Continued^. a 

mistaken or not tme (a). v|ppd[ Chundra Kun- 
war v. Narpet Singh, 102 (P. C.) =» 

11 C.W.N. 321 ~ 5 C.L.J. 115=17 M.L.J. 103 
= 2 M.L.T. 109=9 Bom. L.R. 267 =29 A. 184. 
Lord Macnaghten, Lord Atkinson, Sir 
Andrew Scoble and Sir Arthur 
Wlison. 

References :—(a) 6 M. and W. , 664 ; 9 B. and 
C. 577 ; 12 Q.B. 926 ; 2 Oh. D. 72 ; and 1896 A. 
C. 587 referred to. 

(2) Suit by a reversioner to restrain aliena- 
tion of occupancy rights— Custom — Punjab 
Tenancy Act (1887), S. 59. 

Where a collateral seeks to restrain an aliena- 
tion of an occupancy right by an occupancy 
tenant, the initial onus lies on the plaintiff ; 
but when he has proved his reversionary right, 
and his right to bring such a suit in the case 
of any other proprietary right, the onus will be 
shifted to the other side ; and the person who 
asserts that no such custom obtained as to occu- 
pancy right has to prove his contention (n). 
Abdullah y. Allah Bad, 98 P.R. 1907 (F.B.) = 
62P.W.11. 1907. 

Clark, c.j., Chatterji and Robertson, jj. 
References :—(a) 115 P. R. 1901 ; 12 P. R. 
1904c; 89 P. R. 1898 (F.B.), R. 

(3) Deed executed for vahtable consideration — 
Suit to set aside deed — Plaintiff party to 
suit— Onus. 

In a suit to set aside a deed, to which the 
plaintiff has been a party, the onus lies on him 
to make out a case for setting aside, on equit- 
able grounds, a deed duly executed for a valu- 
able consideration. Ashidbai v. Abdulla Hajl 
Mahomed, 8 Bom. L.R. 652 = 81 B. 271. 
Chandavarkar, j. 

Reference 7 App. Cas. 811, F . 

(4) Mortgage bond— Denial of execution and 
passing of consideration by third party. 

If an action to enforce a mortgage security is 
contested by the mortgagor and execution is 
admitted by or proved against him, the ohms 
lies upon him to prove that the recitals as to 
the payment of consideration for the debd 
which he executed are untrue. When k is 
contested by a stranger, who denies that the 
bond was executed and also asserts that thAre 
was no consideration for the mortgage, the onus 
is upon the mortgagee to prove his case. 
Biaheawar Day al y. Horban* Sahay, 6C.LJ. 
659 = 8 M.L*T< 38. ' 
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Burden Of poci.— (Concluded). 

>.Refermes:*% .0, 368, 17 A. 428, 5 C. 
W.N. 408,6 C.L.J. 658 (658), R;8 C.W.N. 
CGOXXIV, Diss, 

(5) — of non -receipt of consideration for a 
compulsorily registerable registered deed— See 
Evidence, No. 4, 8 P.W.R. 1907. 

(6) Suit for declaration that a deed of sale is 
not binding on plaintiff, being in fraud of 
creditors— Burden on plaintiff to establish 
affirmatively an intent to delay or defeat 
creditors— See Transfer of Property Act, No. 
22, 17 M.L.J. 11. 

(7) Marriage, evidence of— Conduct of rela- 
tions and friends— Documentary and oral evi- 
dence— See Marriage, No. 1, 5 C.L.J. 1. (P.C.) 
=9 Bom. L.R. 264. 

(8) Suit on registered mortgage bond— Want 
of consideration— Burden lies on the mortgagor 
—See Act XVIII of 1884 (Punjab), No. 4, 
19 P.L.R. 1907. 

(9) As to whether transaction is sale or mort- 
gage— See Evidence Act, No. 2.8, 8 L.B.R. 
250. 

i 

(10) Nucleus of ancestral estate— Earnings 
of a member from Government service thrown 
into common stock— See Hindu Law (Joint- 
family), No. 9, 11 C.W.N. 417. 

(llj— where inamdar imposes enhanced rent 
on mirasdar— See Rent, No. 1, 9 Bom. L.R. 
861. 

(12) Mortgagee— Auction -purchaser and rever- 
sioner-contest between— Infancy of reversioner 
at the time of the mortgage— Effect— See 
Hindu Law (Alienation), No* 1, 6 C.L.J. 
490. 

Burial. 

(1) Right of— and of reciting prayers before 
burial— Civil right— See Civ. Pro. Code, No. 
10, 16M.L.J. 471 = 1 M.L.T. 423 = 80 M. 15. 

Carriers. 

(I) Contract to carry partly by steamer and 
partly by rail— Divisibility of contract— 

* Omission of consignor to declare value and 

* description of goods as required under the 
provisions of Carriers Act and Railways 
Act— Liability for damages for loss of the 
goods. 

Where through-booking, first by steamer and 
then by rail or vice versa, is made for public 
convenience, and when the journey is perform- 
ed partly in steamers of one company and 


Carriers. —(Continued). 

partly in trains of another, ^nd the charges 
creditable to each aro tuhequently adjusted 
the contract is divisible so far as the two por- 
tions of the journey arp concerned, . 

Where a consignor failed to declare the value 
and description of the goods as required under 
the provisions of the Carriers Act and the 
Railways Act, and sued the steamer company 
for damages for loss of the goods so carried 
partly by steamer and partly by rail, Judd that, 
so far as the journey was by steamer, the stea- 
mer company is entitled tb claim, as regards 
the acts of its agents and servants, the protec- 
tion afforded by the provisions of the Carriers 
Act, and so far as the journey was by rail, it is 
similarly entitled to claim the protection afford- 
ed by the Railways Act. Narang Rai Agar- 
walla y. Riyer Steam Navigation & Co., Ltd., 
34 C. 419=11 C.W.N. 107. 

Brett, j. 

Deferences L.R. 1 Q.B. 54, 38 L J.Q.B. 
137, 18 C.B. 226, R . 

(2) Liability of } for negligence and damage to 
goods— Bill of lading— Provision as to ex- 
emption from liability , effect of. 

The goods (rice bags) belonging to the plain- 
tiff were shipped in a steamer belonging to the 
defendant company, for delivery to the plain- 
tiff’s agent at another port, and, on arrival at 
that port, were placed by the company on the 
foreshore, where, however, they were destroyed 
under the orders of the Municipal authorities, 
on the ground that they had become damaged 
by rain and unfit for consumption. 

The condition in the Bill of lading ran thus : 
— u In all cases and under all circumstances, 
the liability of the Company shall absolutely 
cease, when the goods are free of ships’s tackle, 
and, thereupon, th«? goods shall be, for all pur- 
poses and in every respect, at the risk of the 
shipper or consignee.” 

In a suit by the plaintiff for recovery of the 
value of the rice so damaged. 

Held— Per Subrahmania Aiyar, J.— The 
Company, in landing the goods without pre- 
cautions to prevent damage to them, failed to 
take the same care of the plaintiff’s goods as a 
prudent person would, in similar circumstan- 
ces, have taken of like goodB of his own, and 
the damage was, therefore, the result of the 
Company ’s negligence. The condition in the 
Bill of lading puts an end' to the Company's 
liability as carriers, when the goods leave the 
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Carolers. — ( Continued h 

ship's tackle, bgit constitutes their subsequent 
possession, Until delivery, as that of bailees. 
For, if it were otherwise, the Bill of lading 
might be construed so as to exempt the Com- 
pany even from wilflil misconduct on the part 
of the Company's servants (a ) . 

Per Miller, J. (contra), — The Company are 
amply protected, against all responsibility, by 
the terms of the Bill of lading and are, 
therefore, not liable for damages. The general 
exception of negligence will apply to all stages 
of the transaction covered by the contract, and 
is not restricted to that stage, during which the 
goods are actually in the ship (/>) ; but if there 
is a special clause dealing with a particular 
stage of the transaction, that must be applied, 
to the exclusion of the general exception (c), 
and it has been frequently held that an excep- 
tion against negligence is valid if clearly ex- 
pressed (d). K.Y.S- Slielk Mahamed RaYU- 
thar y. The B.I.S.N. Company, 1 M.L.T. 387- 
16M.L.J. 578 = 80 M. 70. 

Subrahmania Aiyau and Miller, jj. 

References :—(a) 10 Q. B. 256, F; 26 L.T. 704, 
Ccms. ; 22 B. 184, It. (b) 13 B. 571, 10 C. 486, 
Compd. Jc) 22 B. 184, Compd. (d) 10 C. 489, 
13 B. 571, F. (e) 32 L.J.Q.B. 77, Appl . 

(3) Carrier's Act ( III of 1665), Ss. 3, 8 arid 
9 — -Through-booking of goods by steamer 
and rail- ■Liability of Steamer Company 
for loss during transmission by rail — Rail- 
ways Act (IX of 1890), S. 75. 

The plaintiff consigned a parcel of silk arti- 
cles through the Indian General Steam Naviga- 
tion and Railway Company, Ld., for delivery 
at Khagra, knowing that the articles would be 
carried in the first instance by the defendant 
Company* then by the Eastern Bengal State 
Railway and then byJheEast Indian Railway 
Company. They did not declare the value of 
the articles which exceeded Rs. 100, nor dis- 
close the contents of the parcel. It was found 
that the goods were .lost, after they had been 
made over to the Eastern Bengal State Railway. 

Held, that the agreement was in substance 
with both the Steam Navigation Company and 
the Railway Companies, and the former could 
not be held responsible for the loss <a). Gokul 
Chandra Das y. Indian General Steam Navi- 
gation and Railway Co , Ld., 11 C.W.N. 1076. 
Mitra and Caspersz grj. 

Reference (a) 11 C.W.N. 1071, F. § 


Caroier*.—( Concluded ) . 

(4) Suit against a Carrier for compensation 
for non-delivery of goods, governed by Art. 31 
of the Limitation Act— See Limitation Act 
(XV of 1877), No. 62, 108 P.R. 1906=2 P.L.R. 
1907. 

(5) Railway Company’s liability for loss of 
passenger’s luggage — See Act IX of 1890 
(Railways), No. 3, 73 P.R. 1907. 

(6) Duty of Railway Company as — Burden of 
proof— See Act IX of 1890 (Railways), No. 
2, 3 N.L.R. 94. 

(7) Receipt of goods by one Railway Com- 
pany for carriage over its own and another 
Company’s land— Liability in respect of over 
charge made by delivering Company — Bye- 
laws — Power of Railway Company to alter 
the principle of calculation of rates — See 
Contract, No. 2, 2 M.L.T. 42. 

Caste. 

(1) Caste question — Relief in caste matters — 
Right of a member of a caste to inspect 
documents and boohs of account relating to 
caste property' — Injunction where such in- 
spection refused. 

Where a member of a caste, who was also a 
trustee of the caste property, was refused in- 
sX^ection of books of accounts, documents, etc. 
by the President of the Managing Committee 
of the caste, held, that an injunction could be 
granted, restraining the President from refus- 
ing such inspection (a). 

Every member of a caste, being interested in 
its affairs, has a right, incidental to his mem- 
bership, to every information, which the books, 
records, and documents of the caste can give 
him, to enable him to discharge the duties he 
owes to the caste. It is a right similar to that 
of a partner in a firm to the partnership books 
and can be taken away from him only by an 
express caste rule, resolution or usage. But a 
trustee or a member of a caste has such right to 
inspection, only for the bona fide purpose and 
in the interests of the caste, and not for any 
purpose hostile or injurious to those interests. 

Though a Court will not interfere with the 
jurisdiction and discretion of a caste as regards 
its internal purposes and management, with 
reference to which it is its own master to frame 
rules and regulations, yet it will interfere in 
favour of any individual member of the caste, 
as against any other member or members of it, 
where the Court is asked to give effect to any 
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Caste.— (Concluded ) . 

rule, resolution, or usage of the caste, if the 
right claimed in virtue of such rule, resolu- 
tion, or usage, is a civil right cognizable by the 
Court. In giving relief in such cases, the Court, 
so far from interfering with the autonomy of 
the caste, or encroaching upon its jurisdiction 
as to its internal allairs, recognises them by 
giving elfect to its rule, resolution, or usage. 
Chapsey Cooverji y. Jethabhai Nursey, 9 Bom. 
L.R. 569. 

Chandavarkar, j. 

Reference :~(a) 19 B. 507, R. 

Cause of action. 

(1) Words imputing unchastity to wife afford, 
to husband without' proof of special damage — 
See Defamation, No. 1, 4 C.L.J. 388-34 C. 48. 

(2) Peo for medical attendance— Part paid 
by writing a promissory -note — Suit on promis- 
sory-note — Second suit for balance, barred — 
See Civ. Pro. Code, No. 44, 4 A.L.J. 85. 

(3) Several breaches of covenant made under 
one contract— Maintainability of separate suits 
for each breach — Effect of agreement to bring 
separate suits — See Civ. Pro. Code, No. 45, 
28 P.R. 1907. 

(4) See Res Judicata, No. 19, 55 P.R. 1907. 

(5) Suit on an oral agreement embodiod in an 
unstamped pro-note — Admission by defendant 
—See Stamp Act (II of 1899), No. 5, GO P.R. 
1906 = 73 P.L.R. 1907. 

Caveat emptor. 

Application of maxim of— See Sale, No. 1, 
U.B.R. (1907), Evidence, 1. 

Certified purchaser. 

(1) Meaning of— See Civ. Pro. Code, No. 184, 
8 Bom. L.R. 873=31 B. 61. 

Cess Act. 

See Act II of 1877 (Bengal). 

Charge. 

(1) Suit for redemption converted into one 
for recovery of property on payment of a — See 

•Pleadings, No. 2, 10 O.C. 17. 

(2) When a mortgage fails as such, the deed 
will take effect as a— See Transfer of Pro- 
perty Act, No. 34, 17 M.L.J. 39. 

(8) Suit for sale on foot of mortgage of pro- 
perty subject to a charge for maintenance — 
See Transfer of Property Act, No. 55, 3 A. 
L.J. 848»A.W.N. (1907), 18. 


m 

Charge.— ( Concluded). 

(4) Suit for recovery of property Bujejot to 
—See Valuation of Suit, No. 3, 10 O.C. 42. 

Charity. 

* • 

(1) Immoveable property— Dedication to 
charity — Agiari — Man in possession— Right 
to sue for trespass . 

A person, who dedicates his immovable pro- 
perty to charity {e,g. for constructing and 
maintaining an Agiari for Parsees), can main- 
tain an action with respect to trespass to the 
property. Peston ji Nusserwunji Y. Nemchand 
Maneckchand 9 Bom. L.R. 1301. 

Russell, j. 

(2) — by a Parsi donor— Applicability of Cy 
pres doctrine— See Cy Pres Doctrine, No. 1, 
9 Bom. L.R. 1203. 

(3) Mixing up of charitablo purposes with 
other indefinite purposes, effect of — See Will, 
No, 2, 9 Bom. L.R. 560. 

(4) Bequest for charitable purposes — Sec 
Maiiomedan Law (Will), No. 2, 75 P.R. 
1907. 

Chhimba. 

(1) — occupancy tenant, gift by, tcJhis daugh- 
ter’s sons — Suit by reversioners to contest 
alienation — Punjab Tenancy Act, Ss. 59, 60, 
&c. — Presumption as to tenant’s competency 
to alienate— Proof— See Customs (Punjab), 
No. 62, 60 P.W.R. 1907. 

Chose-in-action. 

(1) Assignee of negotiable instrument as as- 
signee of chose-in-action — Transfer of Proper- 
ty Act, Ss. 130 and 137 — See Promissory- 
note, No. 4, 17 M.L.J. 393. 

■* » 

(1) Assignment of the benefit of a contract 
is a— See Stamp Act, $fo. 1, 9 Bom. L.R, 119. 

Chota Nagpur Encumbered Estates Act. 

See Act VI of 1876 (Bengal). 

Chota Nagpur Landlord and Tenant. 

See Act I of 1879 (Bengal). 

Chowdhxis. 

Right to receive fees as— See Declaratory 
Suit, No. 1, A.W.N. (1907), 228 = 4 A.L.J. 715. 

Chowkidari Act* 

See Act VI of 1870 (Bengal). 
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Ohowkidari Chakran Land. 

(1 ) Resumption — Title— Cltowkidar, power to 
appoint 

Certain ohowkidari chakran lands were re- 
sumed by the Government and transferred to 
the holder of the Zemindari, within which they 
were situated, tong anterior to this, the 
whole of the Zemindari, excluding certain 
lands in tfae khas possession of the Zemindar, 
had bean granted in putni. The putnidar 
claimed to be entitled to the resumed lands. 
The Zemindar and the lessee from him resisted 
the claim, on the ground that, as under the 
putni lease, right was reserved to the Zemindar 
to appoint Chowkidars upon a vacancy arising 
in the office, the Zemindar was entitled to the 
lands upon resumption : 

Held, that the fact that the Zamindar was 
entitled to make an appointment to tho 
office of Ohowkidar, did not create in him an 
interest in the lands held by the Chowkidars, 
which, upon resumption and transfer to the 
Zemindar, would pass to the putnidar, from 
whose lease they had not been excepted. G Irish 
Chandra Roy v. Hem Chandra Roy, 5 C.L.J. 
28. 

Stephen and Mookerjek, jj. 

(2) ChovfJcidari assessment— Arrears for three 
years— Act VI of 1870 ( B.G.), S. 55— Act 
XT of 1859,8s. 5 and 6— Sale for arrears 
of three years— Sale, validity of . 

S. 55 of Act VI of 1870 (B.C.) does not prohi- 
bit the Collector selling the land for the arrears 
of Ohowkidari assessment of more than one 
year. If he so sells, his proceedings are irregular, 
but the sale is not neoessarily or ipso facto void. 

If a Collector issues a notice under S. 6, 
instead of under S. 5 of Act XI of 1859, it is a 
mere irregularity which doofi not render the sale 
a nullity (a). Maharajra Sir Jatindra Mohun 
Tagore Bahadur y. %gendra Nath Roy, 
6 C.L.J. 99~11 C.W.N. 1X07. 

Bampini, and Sharfuddin, j. 

References : — (a) 81 C. 256—31 It A. 52 and 
32 C. Ill, JR. 

(3) Resumption of, settlement with zemindar, 
sate for nonpayment of Government reve- 
nue — Surplus sale proceeds, apportionment 
, 0 /* ■/ . | " 

When ohowkidari chakran lands, after ne- 
sumption and transfer to the Zemindars, ha|e 
been sold for non-payment of the Government 
sasesament, the Zemindar as also the putnidlr 


Chokidwari Chakran Land*— (Continued). 

are entitled to share in the surplus sale pro- 
ceeds, provided the chakran lands are Included 
within the putni grant. The determination of 
this question does not depend upon the decision 
of the question of the right of the putnidar to 
hold the Ohakran land, upon payment of addi- 
tional rent. Hari Has Goswami y. Nistarini 
Gupta, 5 C.L.J. 30. 

Stephen and Hooked jee, jj. 

(4) Resumption and settlement with Zemin- 
dar — Right of putnidar to possession — Liability 
to pay revenue assessed— See Act VI of 1870 
(Village Chowkidars Bengal), No. 1, 11 C. 
W.N. 201 =5 C.L.J. 33-34 C. 109. 

Civ. Pro. Code (Act XI Y of 1882). 

(1) Summons by the respondent on the ap- 
pellant — Non-appearance of the appellant 
as ivitness — Suit to recover batta . 

When the appellant failed to appear in pur- 
suance of the summons served on him at the 
instance of the respondents, he had no right to 
retain the batta paid to him to cover the expens- 
f es of his attendance, and the respondents whose 
money was paid are entitled to recover it as 
money had and received by the appellant (a). 
Thero is nothing in the Code cr in the rules 
enacted thereunder, restricting the respond- 
ents to proceedings to be taken in the cause by 
way of application for taxation of costs and 
recovery of it as such (b). Nataraja Desikar y. 
Yeerabadran Chetty, 17 M.L.J. 143. 
Subrahmania Aiyar and Benson, jj. 

Reference :— (d) 26 L.J.Q.B. 39, F. (6)5 W.R. 
S.C. Ct. Ref. 6. 

(2) Not exhaustive— See Civ. Pro. Code, 
No. 34, 5 C.L.J. 611. 

(3) Ss* 2, and 1 02 -r- Order dismissing a suit 
for default — Whether decree— Provincial 
Small Causes Court Act, S. 17. 

Held by a majority of Full Bench (Birks, J. 
dissenting) that an order dismissing a suit under 
S. 102 of the Code does not involve the making 
of a decree within the meaning of S. 2 of the 
Code (a). 

Held also (Birks, J, dissenting) that, even if 
the contrary view prevails, a decree passed on 
an order of dismissal for default, under 8. 102 
of the Code, is not a decree passed cx parte and, 
therefore, the proviso to sub-sec. 1 of S. 17 of 
the Provincial Small Cause Courts Act does not 
apply to it. Maneck Bai y. P. L. S. A, Mocthiah 
Chetti, 4 L.B.R. 17 (Fdl.)v ^ 

White, c.j., and Biggs aud Birrs, jj^ 
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Chr. Pfo. Code (let XI¥ of 1892).— (Oonfci.)- 

References (a) 15 A. 859 and 22 M. 221, F , 
16 C. 98, 28 C. 827, 28 0. 216, 8 A. 108, .18 A. 
101 (P.B.) and 19 B. 807, B. 16 B. 28, 80 C. 
660= 7 C.W.N. 486, Diss. (b) 2 C.W.N. 698, F. 

(4 ) Ss . 2 t and 232 —Application for execution 
by assignee from decree- holder Court's 
sanction unnecessary before transfer cf 
decree . 

“Decree-holder ” is defined in S. 2 as in- 
cluding !& person, to whom a decree has been 
transferred, and S. 232 itself appears to recog- 
nise that the decree has been transferred, 
before the transferee applies to execute it. 
There is nothing in S. 232 to make transfers of 
decrees conditional upon obtaining the sanction 
of the Court. It is the assignment in writing, 
which effects the transfer. Abboy Naidu y. 
Muthukrishna Naidu, 2 M.L.T. 93. 

Benson and Wallis, jj. 

References : — 16 A. 483, R; 2 M. 216, Expl. 

(5) Ss. 2 and 232 — Application by transferee 
of decree-holder — Limitation Act , Art. 179 . 

An application by th: transferee of a decree 
for execution, under S. 232 of the Code, is an 
application by a decree-holder, and is, there- 
fore, in accordance with law. Subbaya CHetty 
y. Rangaswamy Chetty, 2 M.L.T. 339. 

Benson and Wallis, jj. 

References : — 14M.L.J. 393, F ; 20 C. 388, D. 

(6) Ss. 2 and 523 — Agreement to refer to 
arbitration — Order of reference— Decree — 
Appeal. 

Where a Court, acting under S. 523 of Civ. 
Pro. Code, causes an agreement to refer to 
arbitration to be filed and makes an order of 
reference, the order is a decree, within the 
meaning of that expression as defined in S. 2 
of the Code, and is, therefore, appealable. 
Narpat Rai y. Devi Das, 126 P.R. 1907. 

J OHNSTONE and Rattig AN , J J . 

References * — 84 P.R. 1901 (F.B.), 25 P.R. 
1902 (P.C.), 27 M. 255, 29 M. 303, 33 M. 757, 
F*; 26 A. 205, 28 A. 21, not appr. 

(7) Ss. 2 y 540 and 588 (c) — Decree — Order — 
Order adjudicating rights of defendants in 
an interpleader suit-r- Appeal. 

The adjudication upon the claims of the 
defendants in an interpleader suit is a decree, 
and stands an the same footing as an adjudica- 
tion of any other claims, and is appealable 
under the provisions of S. $40* The direction 
as to interpleading is an order and appealable 
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Civ* Pro. Code (Act XIY of ISSaj-HOoncM.). 

under S. 588 only. Mah&raj y. Chhittar 
Mai, 4 A.L.J. 688 = A.W.N. (1907) 270. 

Banebji j. • 

(8) Ss. 4, 545, 639, 647 — Applicability of, to 
insolvency proceedings in Rangoon— See In- 
solvent, No. 2, 3 L.B.R. 241. 

(9) S . 21 — Suit by trustee against co-trustee 
— Cognizability of questions of ritual by 
Civil Courts — Right to restrain interference 
ivitli the Namams in a temple — Introduction 
of new idols , effect of— Position of Dhar- 
makarthas. 

Under S. 1 1 , a Dharmakartha of a temple has 
a right to sue his co-trustees, for an injunction 
prohibiting them from changing the form of, 
or in any way interfering with, the Thengalai 
Namams in the temple, and directing them to 
remove from the temple a copper image of 
Vedanta Desikar introduced thereinto by them. 
The stone and chunam Namams are part of the 
property of the temple vested in the trustees, 
ilnd their removal or alteration is an interference 
with the right of the plaintiff, in respect of 
the property. Although the putting on or taking 
off of such things as Namams are ordinarily not 
matters of civil nature, the wholesale* substi- 
tution of Vadagalai for Thengalai emblems in a 
Thengalai temple is an interference of the 
temple structure, and the interference of the 
Civil Courts may be justified, on the ground 
that the temple is property and that the 
Thengalais, for whose worship it is and must 
be taken to have been largely, but not exclusive- 
ly dedicated, have a right to object to altera- 
tions in the temple structure, which would 
affect its character as a Thengalai institution. 

In such temple matters, the only sa^p guide 
in this country is usage, and if the usage of an 
institution is found to be Thengalai in charac- 
ter, a departure from such usage, by a whole- 
sale alteration of the form of the Namain 
displayed in the temple and the consequent 
change in the character of the predominating 
influence therein, is prima fame not within 
the power of the trustees, and the trustees can, 
in the absence of any justification, be restrain- 
ed from making such a change. 

There is prima facie no reason why the 
trustees should not permit the devotees of 
Vedanta Desikar, whose image in stone 
stands in the temple, to int^dnoe a second and 
portable image to be use&lfneoessary, in 
processional ceremonies. To permit this does 

V 13 
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Civ. Pro. Code (Act XIV of 1882 ).— (CWtf.). 
not in any way change the distinctive Then- 
galai character of the temple, nor is the intro- 
duction of the image a sacrilegious act ; and the 
fact that the Thengalais object to the presence 
of this image is not necessarily a reason for 
removing it, and »o injunction, therefore, need 
be granted against the trustees in this matter. 

Whether the Dharmakarthas of a Hindu 
temple are trustees in whom the temple 
properties arc vested, or whether the temple 
properties are vested in the temple deities, 
and the Dharmakarthas are rather in the posi- 
tion ©f manager, it may, in practice, be 
necessary for Civil Courts to deal with them as 
trustees for the general body of worshippers 
of the temple. If, as Dharmakarthas, they 
commit a breach of trust cognizable by the 
Civil Courts, they may be restrained at the 
suit of the other Dharmakarthas or worship- 
pers. 

A suit is not a suit of civil nature, merely 
because the facts constituting the cause of 
action are alleged to amount to a breach of^ 
trust. If, on examination, it should appear 
that they relate merely to religious rites or 
ceremonies, such questions may, of course, be 
gone int«, as stated in the explanation to S. 11, 
if the right to property or an office depends on 
them. But it cannot be contended that, as 
the trustees hold on trust to provide for 
carrying on public worship at the temple, ac- 
cording to the mamul or usage of the institu- 
tion, every departure from such usago is a 
breach of trust, for which they can be sued in 
a Civil Court. 

The right of a worshipper to worship at a 
given temple is recognised by the Courts as a 
civil right, and the Courts will enforce by suit a 
right of worship, to whkh the plaintiff proves 
himself entitled, and will also protect such a 
right in various ways. Krishna Sami Iyengar 
y. Singarachariar, 17 M.L.J. 1 = 2 M.L. T. 
69 = 80 M. 158. 

Miller and Wallis, jj. 

References : — 5 B. 80, 1 M. H. C.R. 301 (804), 
2 M. 62, 4 M. 315, 13 M. 293, 16 M. 299, 23 
M. 298, 28 M. 28, 11 M. L. J. 215, 12M.L. J. 
355, 16 M.L.J. 150, 7 C. 767, 18 C. 448 (458), 
32 C, 1072, R. 

(10) S* 11 — Explanation — Suit of Civil 
nature— Right of burial and of reciting 
prayers before burial. 

In suits relating purely to rituals or religious 
observances, the Civil Courts have no jurisdio- 


Civ, Pro. Code (Act XIV of 1882 ). ^-(Confd.). 

tion ; but the Courts are bound to enquire into 
the -questions of religion or ritual, which are 
material for determining civil rights in dispute 
between the parties (a). 

When the matter is of a mixed spiritual and 
temporal character, the question will depend 
upon the nature of the connection between the 
facts, and will be, in fact, whether the spiri- 
tual question is so intrinsically connected with 
the temporal, as to be inseparable from it. If 
so, jfc would be the duty of the Courts, in try- 
ing the civil disputes, to enquire into the spiri- 
tual matter thus intimately related. 

The right of burial is a civil right (h) and, if 
the recitation of prayer at a particular spot in 
the mosque is a necessary part of the burial, 
and the plaintiffs are hindered from exercising 
their customary right in such matter, the in- 
terference by the defendants would mean inva- 
sion of their right, giving rise to a suit cogni- 
zable by Civil Courts. Kooni Mohamadan 
Meera Sahib Tharaganv. M. Mamadu Meera 
Sahib Tharag an, 16 M.L.J. 471 = 1 M.L.T. 
423 = 30 M. 15. 

Stjbrahmania Aiyar and Miller, jj. 

References :—(a) 7 B. 323, R. (6) 26 B. 198, R. 

(11) S. 11 — Right of hereditary joshi to reco- 
ver marriage fees from an intruder. 

Where a person claimed to be the hereditary 
joshi of a certain village and to recover from an 
intruder certain fees payable to the joshi, but 
paid to the intruder, held that the fact that 
emoluments are claimed makes the dispute 
one of Civil nature within the meaning of S. 
11, and that, therefore, the joshi’s suit to re- 
cover the fees is maintainable. YeshwantRao 
y. Bh&sk&r Rao Patwari, 3 N.L.R. 47. 

Drake-Brockman, Offg. j.c. 

References :— 7 M. 424, 14 B. 367, R ; 11 B. 
H.C.R. 6, F. 

(12) S. 11— Man-pan — Right to sue in Civil 
Courts. 

A suit to enforce the following rights, which 
are usually described in Borar by the w6rd 
man-pan , does not lie in a Civil Court. 

(1) Right to have precedence in leading 
one’s bullock at Pola (a). 

(2) Right to give the first blow to a buffalo 
at Daschra (5). 

(3) Right to gifts of cake and fuel ai the 
Holi festival and betel-nuts at weddings. 
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(4) Bight to Pandharegandh , which means 
a small present of money given by the bridal 
party to the senior member of the Patel family 
at weddings (c). Shiwaji Y. Mahadeo, 3 N.L. 
R. 131. 

Batten, a.j.c. 

References:— (a) 2 B. 476, 6 B. 110, F. (b) 
10 B. 233, R. (c) 16 B. 281, 11 M. 450, 15 C. 
159, 2 M. 62 (P. C.), 21 C. 463, U. 

(13) S. 11— Jurisdiction to try Municipal elec- 
tion suits — See Act III of 1888 (Bombay Muni- 
cipality), No. 2, 9 Bom. L.R. 417. 

(14) Ss. 12, 13 and 022 — Scope of S ft. 12 and 13 — 
Procedure lobe adopted under both the sec- 
tions — Dismissal of suit rightly , though 
on wrong grounds— High Court’s poivcr of 
revision. 

Where a suit is first instituted in a Sub- J udge’s 
Court, and a second suit is instituted for the 
same relief in a District Munsill’s Court, the 
District Munsiff ought to dismiss the suit before 
him, as barred by S. 12, and not merely keep it, 
pending the decision of the earlier suit in the 
Sub-Judge’s Court. S.^12 is in some respects 
similar to the principle of S. 13 (a), and both 
are aimed against superfluous suits, and the 
procedure under both the sections ought, there- 
fore, to be the same. Where the Munsiff, un- 
der the above circumstances, did not dismiss 
the suit, but kept it pending, and then it . was 
moved into the Sub- Judge’s Court, and dis- 
missed by him, the District Judge has jurisdic. 
tion to hear the appeal against that decision, 
and should do so. Where the District Judge 
rightly dismisses such an appeal, though on 
wrong grounds, the High Court will not inter- 
fere in revision. Yenkappachari y. Manjuna 
tha Kamti, 16 M. L. J. 526-2 M. L. T. 40. 

Miller, j. 

Reference : — (a) 11 A. 154, R. 

(15) 8, 13 — Res judicata — Erroneous opinion 
on a point of law how far conclusive . 

• An erroneous opinion on a point of law may 
bg, between the parties to it, but not further, 
a sufficient res judicata to preclude them from 
re-agitating it. Waman Hari Deshpande y. 
Harl Yith&l Parulekar, 8 Bom. L.R. 932 = 31 
B. 128. 

Russell, Ag.c.j., and Beaman, j. 

References 8 Bom. L.R. 367 and 12 B. 4tl, 
Expl. and discussed ; 13 B. 330, R. 


Civ. Pro. Code (Act XIY of 1882)*— (Ccwi/dT). 

(16) £. 15— Res judicata—" Might "—The 
claim to be barred must be witflin the know- 
ledge of the person during the first suit* 

Th$ plaintiff first brought a suit as heir of 
her father, claiming that an account should, bo 
taken of the partnership between her father 
and the defendants. The suit was dismissed as 
birred by limitation under Art. 106 of the 
Limitation Act. She then brought another suit 
against the same defendant, claiming as heir 
of her father and mother, and alleging that, on 
her father’s death, the mother was admitted 
into the partnership; and she prayed for an 
account of both tho partnei ships : — 

Held (1) that, so far as the partnership with 
the father was concerned, the claim was barred 
as res judicata by the decision in the previous 
suit, 

(21 that the claim relating to the partnership 
between her mother and the defendants cannot 
be rejected as res judicata, unless it was shown 
that, during the previous suit, she waB aware 
of the claim (a). 

# The word “might” in Explanation II to 
S. 13 of the Code, presupposes that the person 
defending or attacking in the former suit had 
knowledge of the matter at the time of that 
suit, and could have made it a ground of defence 
or attack therein (5)Manikbai Jivaraj v. 
Yirchand Ramchandra, 9 Bom. L.R. 1020. 
Chanda varkar and Heaton, jj. 

References: — (a) 25 B. 1892 --2 Bom. L.R. 
872, F. (b) 11 M.I.A. at p. 73—15 I.A. 106 
(112), Ref. to. 

(17) S. 13 — Res judicata — Explanation 2 — 
Might and ought • 

Tho defendant brought a suit for settlement 
of accounts against the plaintiff and obtained 
a decree. The plaintiff thereupon brought this 
suit for recovery of a sum of money, on tho 
ground that the defendant had received it on 
his behalf in the years for which the defendant 
had brought the previous suit. Held that the 
plea might and ought to have been raised in 
the previous suit and the present suit was 
barred by the rule of res judicata. Jag an Nath 
y. Balkishan, 4 A.L.j! -675-A.W.N. (1907) 
275. 

Griffin, j. 

(18) S . 13 — Res judicata — Earlier suit in a 
subordinate Court— Subsequent suit in a 
superior Court but triable by subordinate 
Court-Different courses of appeal 
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S. 13, Cijpl Procedure Code, cannot be so 
used as to bind the superior Courts by decision 
of inferior Courts, Which were not, and could 
not have been, considered on the merits by the 
superior Courts ; and a decision by an officer 
presiding in a Court passed in the exercise of a 
certain jurisdiction cannot be res judicata in a 
subsequent case, triable by that officer, but not 
triable in the exercise of the same jurisdiction, 
but under what might be called a superior 
i jurisdiction. 

Where an earlier suit was tried by a Subordi- 
nate Judge of the first class, which was also 
triable by a single Judge of the Chief Court, a 
subsequent suit before a single Judge of the 
Chief Court, on the same issue, which suit 
could be entertained by the Subordinate Judge 
also, would be barred by the earlier suit, al- 
though, the course of appeal would be different 
in the two cases. Girdhar Lai Y. Deoki 
Nandan, 111 P. R. 1907. 

Johnstone and Chitty, jj*. 

References 20 P. R. 1891 (P. B.), 27 P. R. 
1879, 157 P. R. 1889 (F.B.), R. • 

(19) S. 13— Res judicata between defendants. 

Where an adjudication between the defend- 
ants is necessary to give the appropriate relief 
to the plaintiff, f there must be such an adjudi- 
cation, and, in such a case, the adjudication 
will be res judicata between the defendants as 
well as between the plaintiff and the defend- 
ants. But, for this effect to arise, there must 
bea conflict of interest amongst the defendants 
and a judgment defining the real rights and 
obligations of the defendants inter se. Without 
necessity, the judgment will not be res judi- 
cata. Nga Thet Tha y. Mi Kye Gyi, U.B.R. 
jl907), Civil Procedure, 5. 

ShaVt, j. c. * 

References : — 11 b! 216, F ; 18 A. 65, 15 M. 
264, 22 A. 886, 25 B. 74, 8C.W.N. 30, 26 M. 
887, 6 C.D 42, 3 Bar’s Rep. 627, 12 C. 580, H. 

(19-a) S. 13— See No. 14, supra. 

(20 ) S. 13 , Expl. II— Res judicata— Pre- 
emption > right of. 

A Hindu widow sold a portion of her hus- 
band’s estate alleging legal necessity. After 
the sale, the plaintiffs brought a suit against 
the purchasers, claiming a right of pre-emption , 
and the suit was dismissed, on the ground that 
ho right of pre-emption was proved. In a subse- 
quent suit brought after the widow’s death, 
by the same plaintiffs, to set aside the alien a- 
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tion, on the ground that the estate of the hus- 
band now passed to them as next male heirs, 
and that the sale was not justified by legal 
necessity, 

Reid , that what was in question in the former 
suit was the right of pre-emption, in respect of 
what the widow had power to convey and did 
convey, that is, her widow’s interest and that 
the introduction of any question, as to the 
effect of the conveyance upon the reversion, 
would have been incongruous to the matter of 
the suit, and, accordingly, the present suit was 
not birred by S. 13, Explanation II of the 
Civil Procedure Code. The Deputy Commis- 
sioner of Kheri y. Khan jan Singh, 5C.L.J. 
344 (P. C.) = U C.W.N. 474;= 4 A.L.J. 232 = 2 
M.L.T. 145 = 17 M.LJ. 238 = 9Bom. L.R. 591 
=s 10 O.C. 117 = 29 A. 331. 

Loud Macnaghtkn, Loud Atkinson, Sib 
Andrew Scoble and Sib Arthur Wilson. 

(21) S. 13, Expin. II, scope of — See Res 
Judicata, No. 19, 55 P.R. 1907. 

(22) S. 13, Expl. II — See Res Judicata, No. 
1, 107 P.R. 1906 = 76 P.L.R. 1907. 

(23) S. 13 , Expins. 2 and 5, applicability of '. 
In'order to make S. 13 applicable, it is not 

necessary that the matter of the subsequent 
suit should have been heard or have been 
finally decided by a competent Court in the 
forme r suit, when the case is one to which 
Expin, 2 applies ; otherwise, the Explanation 
would be meaningless. Nga Chit Maung Y. Nga 
Po Kin, U.B.R. (1906), Civil Procedure, 46. 

Shaw, j.c. 

References : — 24 C. 711, 20 A. 110, 24 A 429, 
16 I. A. 107 (P.C.), R . 

(24) Ss. 13 and 21— -Collector’s decision under 
S. 13 of Madras Act III of 1895 — Subsequent 
Civil suit — See Act III of 1895 (Hereditary 
Village Offices, Madras), No. 1, §0 M. 320. 

(25) S. 13 — Indian Evidence Act (1 of 1872), 
Ss. 13 and 43— Judgment not inter partes— 
Admissibility of the judgment in subse- 
quent proceedings — Particular instances 
in which the right was claimed— -Res judi- 
cata. 

The plaintiff, relying on, a registered sale-deed 
passed to him by his fatter in 1885, sued to 
recover the possession of the property sold from 
his brother, brother’s wife and the m 
a deceased brother. The plaintiff’s father 
died in 1868 and the suit was brought in 1903. 
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In 1886, certain mortgagees had filed a suit 
against the plaintiff, his father and mother on 
a mortgage bond executed by the father. In 
that suit, the Court of first instance, as also 
the District Court, held the plaintiff’s sale to 
be a Sham transaction. The plai nt iff at that 
time paid off the mortgage debt. 

The defendants relied upon the judgment in 
suit of 1886, to show that the sale relied upon 
by the plaintiff was colourable. 

Held, by Bussell, Ag. c.j., (1) that' the 
proceedings in the suit of 1886 should be admit- 
ted as relevant evidence in the present suit, for, 
the present plaintiff and the defendants, either 
by themselves, or their predecessors, were 
parties to the suit of 1880. 

(2) that the judgment in the suit of 1886 
would come within the purview of Cl. 2 of S. 13 
of the Evidence Act, 1872. 

Held^ by Beaman j., (1) that a party, who 
has been allowed to put in a previous judgment 
not inter part i*8 i for the purposes of S. 13 of the 
Indian Evidence Act, 1872, cannot be allowed 
to use its contents qua judgment, virtually 
thereby converting it into a res jtidicata. 

(2) that, therefore, conceding that the judg- 
ment in suit of 1886 was admissible to prove 
that in 1886 there was a dispute about the 
genuineness of this sale-deed, it could not be 
used for any ulterior purpose. Mahamed Amin 
y. Husain Mahamed, 9 Bom. L.B. 65 = 31 B. 
143. 

Russell, c. j, and Beaman, j . 

References 2 B.L.B. (P. C.), Ill, 10 B. 439, 
2 Bom. L.B. 386,2 Bom. L.B. 651, 5 Bom. 
L.B. 230, 11 . 

(26) Ss . 13 and 43 — Bes judicata— Cause ofac- 
tioiii splitting up of— Mortgage — Tender of 
amount — Mortgagee declining to accept , but 
remaining in possession of property — Rela- 
tionship between mortgagor and mortgagee 
after refusal to accept money due— Suit for 
redemption— Second suit to recover mesne 
profits from the date of tender to the date of 
* delivery Pf possession— Transfer of Property 

Act {IV of 1882) t Ss. 62 and 83 . 

The plaintiff passed a usufructuary mortgage 
in favour of the defendant in 1884 and placed 
him in possession . In 190 1 , the plaintiff tend- 
ered the amount of the principal to the defend- 
ant, but it was not accepted. The plaintiff 
then filed a suit, under S. 62 of the Transfer of 
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Property Act, to recover ; pc$scssion of the 
mortgaged property, and, at the same time, 
under S. 83 of the Act, deposited the amount 
of the principal in Court as the amount payable 
on the mortgage. The Court passed a decree 
for possession; 

In 1904, the plaintiff filed another suit to 
recover mesne profits from the defendant from 
the date of the deposit to the date when he 
recovered possession of the mortgaged property 
in execution of the redemption decree in the 
first suit. The lower appellate Court disallow 
ed the claim on the ground of res judicata, 

Held that the present cliam was barred, either 
under S. 13 or 43 of the Civil Procedure Code ; 
for, the profits derived by the mortgagee after 
a proper tender made or after the amount due 
had been deposited in Court, were profits for 
which he had to account to the mortgagor in 
virtue of a liability tacked on, so to say, by the 
statute to the mortgage contract, and, as such, 
a claim to them by the mortagagor was one 
arising from and connected with his right to 
redeem or recover possession of the property. 
It was all one cause of action which might and 
ought to be alleged by mortgagor in his 
suit to recover possession. 

From the date of the tender or of the deposit, 
as the case may be, of the mortgage money by 
the mortgagor, the mortgagee who rejects the 
legal tender continues as mortgagee, but with 
a statutory liability to account for the profits 
received by him from that date. He is not 
then a mere trespasser, but a mortgagee still, 
holding the property as a kind of trustee for 
the mortgagor and as such accountable to the 
latter for the profits. Rukhmiiiibai Subray a 
y. Yenkatesh Bab Prabhu, 9 Bom. L.B. 958 
= 31 B. 527. 

CH AN DA V ABK A R*and HEATON, J /. 

(27) Ss. 13 and 43— Prior and puisne mart- 
gcuje — Sale of mortgaged property— Re- 
demption by vendee of thepior mortgage — 
Suit for sale by puisne mortgagee— Dismis- 
sal of suit on the ground that previous 
mortgage not offered to redeem Second suit 
for redemption of prior mortgage and sale- 
lies Judicata— Transfer of Properly Act 
(IV of 1882), $. 89. 

In August 1876 the owners of a village M 
mortgaged it to one G for Bg. 7,000 and put 
him in possession. In February 1884 the 
owners mortgaged M and other property to the 
plaintiff’s father for B*. 2,400 without 
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possession. Ij October 1891 the owners sold 
M to the defendant for Rs. 14,000, of which 
Rs. 7,000 was left with the purchaser in order 
to redeem the mortgage of 1876. Defendant 
redeemed the mortgage and obtained posses- 
sion. 

In August 1892 plaintiff sued for recovery of 
the amount due on his mortgage impleading 
the owners, the defendant and other persons 
describing them in the plaint as transferees of 
the mortgaged property, but he did not offer to 
4 redeem any mortgages. One of his prayers for 
relief was that the Court should make all orders 
that might be necessary to give him the main 
relief, i.e. , sale of the property. The Court held 
that the plaintiff could redeem the village M, 
but he could not bring it to sale without first 
redeeming it. It therefore declared that the 
village was not saleable for plaintiff’s money. 
A decree for the sale of other property was, 
however, passed in favour of the plaintiff. 

The present suit was instituted by the plaiu- 
tiff for redemption of the mortgage of 1876 
and for the sale of M to recover the costs of 
redemption and the balance due at the date of 
suit on the former decree. 

(Per Chamicr, A.J.C.) Held, that the plain- 
tiffs cause of action for the present suit was 
exactly the same as his cause of action for the 
former suit, viz., mortgage to him and non- 
payment of the mortgage money. In the former 
suit, he might and ought to have offered to 
redeem the prior mortgage. The Court, which 
decided the former sui t, did not mean to decide 
that the suit was premature. The suit should 
therefore be dismissed as barred by Ss. Id and 
48, Civil Procedure Code (a). 

(Per Scott, J.C.) Held, that the decision in 
the first suit was in fact that the suit was pre- 
mature, atid this decision being on a question 
of law was res judicata between the parties. 

Held, further, that the words “ ground of de- 
fence or attack ” in S. 13, Civil Procedure Code, 
do not include a ground of defence or attack, 
which may come into existence by some act of 
the plaintiff , such as the payment of money to 
another. They refer to the condition of things 
at the time the former suit was instituted. 

JbfeZd, also, that the suit was not barred by 
either S. 13 or 43, Civil Procedure Code (6). 

(Per Evans, A.J.C.) Held, that the plaintiff 
was bound to sue for redemption of the prior 
mortgage in his first edit and ought to have 
piade the offer to redeem a ground of attack. 
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He is, therefore, barred from bringing a fresh 
suit on the same cause of action. 

Held, further, that the plaintiff having ob- 
tained a decree for sale on his mortgage and the 
decree for sale having been made absolute, the 
security had been extinguished under S. 89, 
Act IV of 1882, and the plaintiff had therefore 
no title to maintain the present suit (c). 
Chaudhri Ganga Singh y. Lachmi Narain, 
10 O.C. 145. 

Scott, Ch asher, and Evans, jj. 

References : — (a) 24 M. 491 (P.C.), R ; ( b ) 
1 O.C. 105, 8 O.C. 37 t R ; <c) 20 A. 110, 2 A. 
429 (P.C.), R. 

(28) Ss. 13, 244 and 331 — Objection to execu- 
tion by rcversicner-^Dccrec -holder directed to 
get a declaration against the reversioner — Rever- 
sioner brought upon the record as judgment- 
debtor — Former order, no bar — See Hindu 
Law (Widow), No. 1, 4 A.L.J. 117. 

(29) Ss. 13, 5G2, 578 and 584 — Res judicata — 
Judgment not operating as res judicata — 
Value as evidence — Second appeal — Evi- 
dence, disregard of— Finding of fact— Act. 
VIII of 1885 (Bengal Tenancy), S. 149— 
Onus— Suit for rents in deposit — Question 
of title. 

Where an order of remand by the lower 
appellate Court was not strictly in accordance 
with the provisions of S. 562 of the Code, 

Held, that this amounted to an irregularity, 
such as was covered by the provisions of S. 578, 
of the Code (a). 

Where, in a second appeal, the question was 
whether certain lands appertained to plaintiff’s 
tenure, 

Held, that a finding of tho lower appellate 
Court thereon, which amounted merely to an 
expression of opinion, could not be accepted as 
a finding displacing the finding of the first 
Court, and, further, that the lower appellate 
Court had erred in law in disregarding certain 
evidence without giving sufficient reasons for 
rejecting it. * 

Where a suit was brought under tho provi- 
sions of S. 149, cl. (3) of the Bengal Tenancy 
Act, and the plaintiff made out a very strong 
case in support of his title to the rents in de- 
posit, 

Held , that the onus was then shifted on the 
defendant, and that plaintiff was entitled to 
succeed, although he was not in a position to 
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prove realisation of rents from the tenant, the 
plaintiff’s case being that the defendant had 
been preventing her from realising them. 

Although the matter relating to the title of 
the plaintiff was not res judicata against the 
defendant, still the matter having been in issue 
in a suit, in which the defendant was a party, 
and that suit having been decided in favour of 
the plaintiff, and, in accordance with the decree 
passed in that suit, a conveyance having been 
executed in favour of the plaintiff’s predecessor- 
in-title. 

Held, that this constituted a strong case in 
favour of the plaintiff’s title and possession, 
which it lay heavily, on the defendants to dis- 
place. Trailokya Mohinj Dasi y. Kali Pro- 
sanna Ohose, 11 CAV.N. 380. 

Brett and Shaefuddin, j.t. 

References : — (a) 5 C.W.N. 509 = 28 C. 324, 
F ; 14 C. 537, 17 C. 829, 8 C.W.N. 248, R. 

(30) S. 13 — See Res. Judicata. 

(31) Ss. 16, 17, 19 and .57 — Return of plaint - 
Appeal. 

Where a plaint has been returned to the 
plaintiff to he presented to the proper Coiyt, it is 
not open to him to appeal from the order of 
return, after he has taken back the plaint and 
refiled it in the Court directed. Beni Madhub 
Das y. Jotendra Mohan Tagore, 5 C.L.J. 5S0 = 
11 C.W.N. 7G5. 

Maclean, c.j., and Fletcher, j. 

(31 -a) S. 17 — See No. 31, supra. 

(31-5) S. 19— See No. 31, supra. 

(31-c) S. 21— Soe No. 21, supra . 

(32) S. 24 — Applicat ion for transfer by decree- 
holder — Jurisdiction of Court — Applica- 
tion by judgment-debtor to be declared as 
insolvent . 

Held, that proceedings under Chap. XX of 
the Code of Civil Procedure are necessarily pro- 
ceedings in execution of a decree and the judg- 
• ment-debtor throughout such proceedings is in 
4he position of a defendant. 

Held , further, that the Court has uo jurisdic- 
tion to pass an order for transfer under S. 24, 
Civil Procedure Code, on an application made 
by the judgment-creditor. Rama Moni Dasi y. 
Nitya Copal Sarkhel, 10 O.C. 139. 

Chamier and Sanders, a.j.cs. 

Reference 22 B. 778, D. 
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(33) Ss. 25, 28, 492 and 49$— Injunction — 
Suit for — Temporary injunction— Appeal — 

Transfer of suit — Re-transfer. 

• • 

The plaintiff, a share-holder in a Brewery 
Company, Limited, sued in the District Court 
of Rawalpindi, three out of the four Directors 
of the Company, in their individual capacity 
and the Head Brewer, for an injunction to 
restrain the defendants from entering into cer- 
tain transactions by way of purchase, or Agree- 
ment to purchase, a certain business, or to in- 
vest money of the Company amounting to 2 or 
3 lakhs of rupees in shares of the said business, 
when f of mod into a limited liability Company, 
and from disposing of the money or funds of the 
Company in pursuance of such transaction. A 
declai’ation that these transactions were ultra 
vires and not binding on the Company or its 
share-holders was also prayed for. 

Pending the hearing of the suit, the counsel 
for the plaintiff obtained an ad interim injunc- 
tion from Court to restrain the defendants from 
further proceeding in the matter. 

The defendants appealed to the Chief Court 
against the grant of tho temporary injunction. 

On tho date fixed for the hearing of the ap- 
peal, it was seemingly agreed to, by the coun- 
sel of the parties, on the suggestion of the 
Court, that tho original suit should be trans- 
ferred to the Chief Court, so that the motion 
for the temporary injunction should be treated 
as the hearing of the suit, and tho matter 
could he decided once for all by the Chief 
Court. 

The suit was accordingly transferred to the 
Chief Court. On the date of hearing of the 
case, the counsel did not agree to the hearing 
of the appeal and the suit together, pa was sug- 
gested by Court ; and^ the Court decided to 
deal with each separately, and in the ordinary 
course fco dispose of in the first instance the ap- 
peal. 

It was contended for the appellants that the 
order granting the temporary injunction was 
bad in law, for, (1) it was passed without any 
affidavits and without tho Court satisfying it- 
self as to the correctness or otherwise of the 
facts put forsvard in the plaint, (2) notice 
should have been issued to tho appellants 
against the grant of the injunction, and (3) 
the Company not being made a party to the suit, 
and the three Directors of the Company being 
impleaded as defendants ~in their individual 
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capacity and Shot as Directors, the grant of 
injunction would be entirely futile. 

Held the contentions were valid. 

« * 

The appeal of the Head Brewer was granted 
on the ground that, in the capacity of a Head 
Brewer, he had, or could have had, nothing to 
do with the transactions in question. 

The suit was re-transferred to the District 
Court of Rawalpindi; for, the object of its 
transfer to the Chief Court was not attained. 

In the case of a suit for an injunction, it is 
practically impossible to grant a temporary 
injunction, without, to some extent, forming 
an opinion on the merits of. the case, since 
it is the duty of the Judge to satisfy himself 
that the plaintiff has made out a prima facie 
case. S'. W. Parker v. Khan Bahadur Seth 
Dhanji Boy, 58 P.L.R. 1907. 

Chitty and Rattigan, jj. 

* 

(84) Ss. 25 and 562— Jurisdiction, question of, 
if may be r taken for the first, time in appeal — 
lie-transfer of case withdrawn by District 
Judge after remand— Code, if exhaustive — 
Court, inherent powers of— Court, duty of , 
to set right wrong done to suitor— Jurisdic- 
tion, what constitutes — Jurisdiction, waiver 
of, by consent or conduct . 

Am, objection that a Court has no jurisdiction 
to adjudicate upon a matter, raises a question 
of jurisdiction, and, as such, it maybe allowed 
to be taken for the first time in appeal, although 
it was not suggested at any earlier stage of the 
proceedings. 

When once a District Judge withdraws a 
suit to his own file for trial, he is not compe- 
tent, under S. 25 of the Code of Civil Procedure, 
to re- transfer it to the Coty*t from which the 
case had been withdrawn, but, he has inherent 
power to do so, when fbe interests of justice 
require it (a). 

Quaere : Whether S. 25 of the Code of Civil 
Procedure has application to a case remanded 
under S. 562 of the Code (b). 

The Code of Civil Procedure was not intended 
to be, and is not, exhaustive (c). 

The Courts in this country have, in matters 
of procedure, powers beyond those which am 
expressly given by the Code of Civil Procedure, 
which binds Courts only in so far as it goes ; tile 
powers Of the Court are not rigidly oirc uni- 
scribed by the provisionS of thfe Code, and t% ; 
Court has inherenk power to make a particul^ j 
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order, which is essential in the interests of 
justice, even where no section of the Code can 
be pointed out as a direct authority for it, 
when its decision is based on sound general 
principles and is not in conflict with them, or 
the intention of the Legislature (d ) . 

To proceed to recall and cancel an invalid 
order is not simply permitted to, but it is the 
duty of, a Judge who should always bo vigilant 
not to allow the act of the Court itself to do 
wrong to the suitor (e). 

Jurisdiction is the power of a Court to hear 
and determine a cause, to adjudicate or exercise 
any judicial power in relation thereto (/). 

It is only when a Judge or Court has no 
jurisdiction over the subject-matter of the pro- 
ceeding or action in which an order is made or 
a judgment rendered, that such order or judg- 
ment is wholly void, and that the maxim 
applies that consent cannot give jurisdiction ; 
in all other cases, the objection to the exercise 
of the jurisdiction may be waived, and is waived, 
when not taken at the time the exorcise of the 
•jurisdiction is first claimed (g). Gurdeo Singh 
v. Chandrikah Singh, and ChandHkah Singh 
y. Rash Behary Singh, 5 C.L.J. fill. 

MdoKKRjEE and Holmwood, jj. 

References :—(a) 10 C.W.N. 902, 18 B. 654, 
24 A. 804, 24 A. 356, R. (b) 21 A. 230, R. { c ) 

3 C.L.J. 29, 3 C.L.J. 67-33 C. 957, R. {d\ 

4 C.L.J. 806 5= 38 C. 1C94, 1?. 82 C. 875. 
explained and distrjd. (e) 14 M.I.A. 40, 

2 C.L.J. 806, R. (/) 2 C.L.J. 241*33 C. 68 and 
12 Peters 657, R. (g) 13 I. A. 134=9 A. 191; 
14 LA. 160=11 M. 26; 2 C.L.J. 259 = 33 
C. 352 ; 19 Atlantic Rep. 898 ; L.R. 5 P*C. 
516; 12 Q.B.D. 834 ; 12 Q.B.D. 497; 11 B. 
153; 2 C.L.J. 884=9 C.W.N. 956; 98 U.S. 
476 ; 12 Peters 300 ; 5 Duer. N.Y. 672, R. 

(35) Ss. 26 and 53 — Suit for libel — Misjoind- 
er of plaintiffs and causes of action — Cause 
of action, meaning of Six plaintiffs in 
libel suit , if suit to be dismissed. 

Six members of the Police foroe jointly sued 
to recover Rs. 20,000 for alleged libel by the ’ 
defendants. 4 

Held, that the suit was bad for misjoinder of 
plaintiffs and causes of action (a), ' 

The Court, however, instead of dismissing 
the suit, directed the plaintiffs to olect,if so 
advised, as to which one of them should pro- 
oeed with the suit and that, after such election, 
the plaint be amended by 
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plaintiffs and making other consequential 
alterations. S. C. Aldridge y. A. S. Barrow, 
11 C.W.N, 680 ~ 34 C. 662. 

Chitty, j. 

References (a) 22 C. 833, L.R.A.C 494, 
(1895) A.C. 661, 11 C. 524, 26 B. 259, 1 Q.B. 
711, 12 ; 2 Q. B. D. 496, explained and distin- 
guished, 

(36) S. 27 — Suit by plaintiff having no right 
to site — Substitution of right person. 

The words of the section “if the suit is brought 
in the name of a wrong person as plaintiff ” 
cannot be construed as excluding altogether 
persons who may institute the suit without any 
right to do so. 

Where a suit is instituted bv a person having 
no right to institute it, in the bona fide belief 
that he is ontitlod to do so, the Court has power 
under S. 27 to substitute the right person as 
plaintiff (a). Krishna Boi y. The Collector and 
Government Agent, Tanjore, 30 M. 419 = 2 
M.L.T. 447. 

Benson and Milleh, jj. 

Reference ; — (a) 6 C. 370, R. 

(37) S. 27 — Suit by managing members of 
a joint Hindu family firm — Non-joinder of 
other members — Ref usal of application to 
be joined as plaintiffs , whether justifiable — 
Limitation. 

In a suit by the managing members of a joint 
Hindu family firm, fora debt due to the firm, 
the defendants contended that the suit was 
not maintainable, as the other members of the 
family, several of them minors, were not joined 
as plaintiffs. The plaintiffs at once admitted 
the fact, and the other members of the family 
applied to be* joined as plaintiffs. The lower 
Court refused the application. Held , by the 
Chief Court on appeal, that the omission of 
the names of tho other members of the fami- 
ly was due to a bona fide mistake, in the be- 
lief, that such addition was not necessary, and 
that, under S, 27 of tho Civ. Pro. Code, the 
remaining members of the family should be 
added as plaintiffs (a). 

Where persons are added as plaintiffs, under 
S. 27 of the Code, the period of limitation counts 
from the date when the suit was originally in- 
stituted (a), Bchari Lall y. Ram Chand, 149 
P.R. 1907. 

Robebtson and L al Chand, jj. 
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Refcrmices :—(a) 17 B. 413, F-;48B. 11, 15 B. 
397, 7 A. 284, 57 P.R. 1905,29 P.R. 1896, 69 
P.R. 1906, 79 P.R. 1906,86 P.R. 1891, 17 C. 
160, *6 C. 815, 33 C. 657? 12. (6) 15 C. 400, 17 
B. 413, R 

(38) S . 28— Misjoinder of parties and causes 
of action— -Relief asked common to the 
defendants joined — Practice. 

The plaintiff owned a godown in Bombay. 
He agreed with Messrs. Khimji Vishram (defen- 
dants Nos. 1—6) to let the godown from 1st 
May, 1906, for a fixed term of 12 months. At 
the date of the agreement, tho godown was in 
the ocupation of Messrs. Nensy Khairaz & 
Co. (defendants Nos. 7 and 8). Tho plaintiff sued 
the two sots of defendants to rocover from 
either the one or the other sot a sum of money 
for rent of his godown. Messrs. Khimji Vishram 
alleged that they did not get possession of the 
premises in torms of the agreement, that they 
obtained possession of only one compartment 
out of three on the 22nd May, 1906, in conse- 
quence of which they had to hire other promises. 
The second set of defendants, Messrs. Nonsy 
Khairaz & Co., contended that there was an 
oral agreement with the plaintiff that they 
should occupy the godown till tho ond of May, 
1906, that they gave up possession of apportion 
of the godown before the 22nd May, 1906, and, 
on the 22nd May, 1906, they gave up possession 
of the remaining portion to the plaintiff and 
the first set of defendants, Messrs. Khimji 
Vishram & Co. It was objected to this suit 
that it was bad by reason of misjoinder of 
parties and of causes of action : — 

Held , disallowing the objection, that the 
subject-matter, in respect of which the plaintiff 
sought relief against both sets of defendants, 
was rent of his godown > It was the samq matter 
as regards both sets of defendants, and both 
sots of defendants were interested in the ad- 
judication of the questions involved in the suit, 
and there were many questions of fact, which 
were common to the ease of both sets of defend- 
ants. 

The object of S. 28 of the Civil Procedure 
Code is to avoid multiplicity of suits, if it could 
be done without embarrassment to any of the 
defendants, 

The general principle governing the joinder 
of defendants would seem to be that there must 
be a cause of action, in which all the defendants 
are more or less interested, although the relief 
asked against them may vary * but that separate 

o H 
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causes of potion against separate defend- 
ants, quite unconnected and not involv- 
ing any common question of law or fact, cannot 
safely be joined in onp action. Mayji Mafiji y. 
Kuyerji N&mmji, 9 Bom. L. E. 482 = 31 B. 
616 . 

Davab,i. 

(38-u) S. 28— See No. 38, supra . 

(39) 8. 30 — Unregistered religious society — 
suit in the name of one member described 
as manager maintainable — Other members, 
whether necessary parties — Pre-emption — 
Owner of a plot of grove land not assessed to 
revenue, tvhether a co-sharer. 

The Mahant of an akhara brought a suit for 
pre-emtion on behalf of the akhara , after ob- 
taining permission under S. 30, Civ. Pro. Code. 
Held, that the suit could be maintained in the 
name of the Mahant, and it was not necessary 
to join all the members of the akhara as 
parties. 

The owner of a plot of grove land, not assess- 
ed to revenue, is not a co-sharer and cannot 
resist a suit for pre-emtion * instituted by a co- 
sharer (a)* Afcmanand y. Brahm Narain, 
4 A.L.J. 541 = A.W.N. (1907), 239. 

Gum-tin j. 

Reference : — (a) 2 A.L.J. 612, D. 

|40) S. 32 — Addition of party by Court after 
period of limitation — Effect — See Limitation 
Act, No. 37, 11 C.W.N. 350. 

(41) Ss. 32 and 588 (b)— Courts power to strike 
out name of co-defendant after first hearing 
—Appeal. 

Under S. 32, a Court is not competent to 
strike out a co-defendant’s name after the first 
hearing of a suit. An appeal lies under S. 588 
(b) from* the Court’s ord<v returning the plaint 
for amendment in this particular after the first 
hearing. Fateh Ah Y. Nizam Din, 71 P.R. 1907. 
Battigan, j. 

References:— 7 A. 79 (F.B.), F. 1 P.R. 1900 ; 
14 B. 232 ; 1 P.R. 1903, If. 

(42) Ss* 37 and 578 — Authority of agent to file 

a suit— Punjab Chief Court rules and coders 

framed under the sectimv— Recognised Agents 
—Parties not residing within jurisdiction . 

A defendant is entitled to question the 
authority of an agent to file a suit on behalf of 
his principals, as, if the authority is defective, 
he is liable to be sued afresh at the instance of 
the principals (a). I 


Civ. Pro, Code (Act XIY of 1882).-(CowUd.) v 

A defect of this kind cannot be cured, as a 
mere irregularity under S. 573 of the Code, for 
the foundation of a Buit is a valid plaint, and, 
if there be no valid plaint, the Court has no 
jurisdiction and there is no case to be tried by 
it and the suit must be dismissed \b). 

An agent carrying on business at Lyallpur, 
in the name of the partners of a firm resident 
in England, was held not to be a recognised 
agent, under clause (c) of the Rules and Orders 
of the Chief Court, Punjab, made under S. 37 of 
the Civ. Pro. Code, corresponding to clause (c) 
of S. 37, partly because it was not really he, 
but Karachi agents, who carried on the trade 
and business of the plaintiffs, and partly because 
there were other agents expressly authorised in 
matters of filing suits. Nor was he an agent 
under clause (d), as according to the facts of 
the case, he was authorised not by the parties 
themselves, but only agents of such parties. 

It is impossible to say that “ agent expressly 
authorised,” referred to in clause (c) of the 
rules applicable to the Punjab, necessarily 
means an agent actually present in the locality 
where the contracts aro made or carried out. 
Fateh Din y. Ralli, 109 P.R. 1907. 

Johnstone and Huhky, jj. 

References:— (a) 19 C. 678, R . (6) A. W. N 
(1899), 55 ; A.W.N. (1891), 152, R. 

(43) S. 43 — Eviction by person with para- 
mount title — Suit for damages for breach 
of covenant for quiet enjoyment. 

Where a lessee has boen evicted once and for 
all by the Malguzar, who has a title paramount 
to that of the lessor, the lessee can bring only 
one suit for damages for the breach of the cove- 
nant for quiet enjoyment. If he sues for dama- 
ges representing the mesne profits of some 
years, he is barred by S. 43 of the Code from, 
subsequently suing again for mesne profits for 
subsequent years. The case of an eviction 
by a person with paramount title differs from 
other breaches of the covenant for quiet enjoy- 
ment, upon which damages may be recovered 
from time to time as they accrue* Tukarafri 
Koshti y. Lais a Prannath, 3 N.L.R. 80. * 

: Batten, j, c. 

Reference : — 21 B. 175, F. 

(44) 8$ 43— Fee for medical Attendance— Part 
paid by writing a promissory-note— Suit on 
promissory-note— Second suit for balance 
barred, 
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P, a medical 'man, was engaged by R, defend- 
ant’s father, on Rs. 100 per day. For a por- 
tion of the fee, R executed a promissory-note, 
and the balance was agreed to be set off against 
R’s fee for conducting a case of P in a Civil 
Court, After R’s death, P sued the defendant 
on the promissory -note and got a decree. He 
then brought this suit for recovery of the 
balance, which was to be set off, and also a 
further sum for subsequent attendance, on the 
ground that, R having died, he (R) could not 
peform his part of the contract. Held, that the 
suit was barred by the provisions of S. 48. The 
causes of action of the two suits were in reality 
the same, that is, the breach of the agreement 
to pay Rs. 100 per diem , and the fact that a 
promissory-note was given, in satisfaction of 
part of the debt, did not take the case out of 
S. 43. When the plaintiff brought liis first suit, 
R was dead, and he could fall back upon tho 
original agreement. But the suit for fees for 
subsequent attendance was not barred. Preo 
Nath Milker ji v* Bishvanath Prasad, 4 A.L.J. 
85 = A.W.N. (1907), 41 = 29 A. 256. 

Stanley, c.j., and Buk^itt, j, 

(45) S. 43 —Several breaches of covenants 
made under one contract — Maintainability 
of separate suit for each breach — Cause of 
action. 

When principal and interest are both due 
under a mortgage bond, S. 43 says there can 
only be one suit for both. This cannot be 
overridden by an agreement between the deb- 
tor and the creditor that separate suits might 
be brought. Where there are several breaches 
of covenants made under one contract, one 
way of looking at the matter is that, at the 
date of the latter breach, tbe right of action 
based on the earlier breach, if it is not barred by 
limitation, is merged in that arising out of the 
latter breach. All the covenants to be per- 
formed under any contract, before the suit is 
brought, are to be treated as joined and mer- 
ged into one by the contract, and the breach 
of all the covenants enforcible before that 
time, deemed as one breach. G&nga Ram y. 
Atftlul Rahman, 28 P.R. 1907. 

Chattebji and Rattigan, jj. 

References C. P. 107, 22 Q.B.D. 128, 15 
I,A. 156, 22 0. 883 ; 16 A. 165, 25 A, 4J$|#C.W. 
N. 585, 17 P.R. 1897, 128 P.R. 1881; 129 P.R. 
1889* 21 B. 267, 18 M. 257, 11 M. 210, 24 M. 
481, 27 Mv 116, 12 0.889, 19 0.372, 12 A. 203, 
15 1, A. 66, 5 B. 181, 7 Q.B.D. 498, R. 
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|46) S. 43— suit for possession? against a 
lessee dismissed as non-maintainable — Sub- 
sequent suit for declaration — Cause of 
detion, remedies wth'respect to one— Claim 
as to one remedy . 

The defendant took a lease of certain lands 
from the lambardar of the mahal. On partition, 
the land in dispute fell into the plaintiff’s share. 
He sued the defendant for possession of the 
land, treating him as a trespasser. It was held 
that the defendant was a tenant, and no suit for 
possession could be brought against him. The 
plaintiff’s prayer to get declaratory relief alone 
was rejected by the Court, as having been 
advanced at a very late stage of the case in 
second appeal. The plaintiff then brought the 
present suit for a declaration as to his title to 
tlio lands in dispute. 

Held, that the latter suit was barred under 
the provisions of S. 43 of the Code, inasmuch 
as, where a plaintiff claims a remedy, to which 
he is not entitled, in respect of a certain cause 
of action, and does not claim a remedy, to which 
he is entitled, he cannot claim the latter in a 
subsequent suit founded on the same cause of 
action. Badri Bisal v. Muaammat Lalta Kor, 
10O.C. 44. 

a 

Scott and Chamier, j.cs. 

References:— 5 O.C. 178, 8 O.C. 389, 24 ’Id. 
491, F. 3 A. 857, 14 B. 31, 8 C. 819, R. 

(46-a) S. 43 — See Nos. 26 and 27, supra. 

(47) Ss. 43 arid 44— Reliefs for declaration 
and damages arising out of one cause of 
action are one claim — Relief and cause of 
action distinguished . 

B got a declaratory decree to build a drain 
on a piece of land, which C and D claimed as 
their own and offered tj,o allow B to build upon 
it , if he would pay its price. After obtaining the 
declaratory decree, B brought another suit 
for damages caused to him by C’s and D’s refusal. 

Held, that S. 43 of the Code of Civil Pro. 
ceduro barred the claim for damages inasmuch 
as there was only one act and one cause of 
action giving rise to more than one relief which 
B ought to have joined in the first suit ; 

Held , also, that under S. 44 of theC.P. Code, 
there is no bar to separate reliefs arising from 
the same cause of action being claimed in the 
same suit (a). Banarsidai ¥. Municipal Com- 
mittee, Delhi, 5 P. W . R. 1907 =28 F.L 
1907. 

Robertson,*. 
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References n-(a) 10 M. 375 and 506; 23 B. 
379; 190 P.R. 1898, F. 24 A. 553, 129 P.R. 
1889 ; 78 P.R. 1902 and 87 P.R. 1903, Dist. 

(48) Ss t 43, 311, 2 Wand 344— Suit for viesne 
profits* 

Mesne profits up to date of suit which can 
be claimed in the suit for possession of immove- 
able property, are profits, which were actually 
received by the person in wrongful possession, 
or might, with ordinary diligence, have been 
received before that date. Nga Lu Pe v. Nga 
Shwe Yun, U.B.R. (1906), Civil procedure, 50. 
Shaw, j.c. 

Reference : — XJ.B.R. (1904-05), Civil proce- 
dure,!, Diss. 

(49) 5. 44 — Suit by plaintiffs representing a 
community for declaration of title to a 
temple — Personal claim for damages — 
Misjoinder. 

A suit by the plaintiffs, on behalf of a com- 
munity, for a declaration of their rights to the 
plaint temple, together with a personal claim 
for damages on account of obstruction, slander, *| 
and injury to property on a particular occasion, 
must be regarded as one to obtain a declaration 
of title to immoveable property and to recover 
damages f and, as such, contravenes the provi- 
sions of S. 44, Civ. Pro. Code, even granting 
the cause of action to be the same. The 
observation of the Privy Council in 31 T.A. 10, 
must be limited to cases where a party sets up 
the same title to moveable and immoveable 
property, and it was not intended to apply to a 
case like the present, where a party claims a 
declaration of title and, in the same suit, sets 
up a claim for damages for tort. Kathan y. 
Sadayan, 17 M.L.J. 135. 

Whi^e, c.j., and Re^on, j. 

Reference : — (a) 31 It A. 10, D. 

(49-a) S. 44 — See No. 47, supra. 

(50) S. 44, rule (b) — Executors, administrators 
and heirs as such — Legatees and next-of-kin, 
points of difference between— Misjoinder of 
causes of action. 

Those, to whom rule (5) of S. 44 of the Code 
relates, have the common characteristic that 
they owe their legal condition to tho death of 
another. But there are others of whom this can 
be predicated, as for instance, legatees or next- 
of-kin, and yet they are not named in nrle|6). 
But the common characteristic of executors, 
administrators and heirs, which is not shared 
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by legatees and next-of-kin, is that the former 
not only acquire title from the deceased but 
they may represent him . In this is to be found 
the clue to the meaning of the rule. 

Thus, a claim may be made by, or against, 
the heir of a deceased Hindu as his represent- 
ative, and again the same person may claim 
for his own benefit and in his own personal 
right property of which the beneficial ownership 
has devolved on him by inheritance from, that 
is to say as heir to, this deceased Hindu. His 
legal capacity in the two cases is absolutely 
distinct, and it is only in reference to his re- 
presentative capacity that it can be said a claim 
has been made by or against an heir as such (a). 
Hafizaboo y. Mahomed Casam Moor ad, 
8 Bom. L.R. 734- 31 B. 105. 

Jenkins, c.j,, and Beaman, j. 

Reference : — (a) 6 B. 390, disapproved. 

(51) S. 45— Joinder of defendants — Possession 
under separate deeds— One cause of action. 

Where property is transferred, under separate 
deeds, at different times, to different trans- 
ferees, and the plaintiff brings one suit for posses- 
sion against all the transferees, held that the 

suit is not bad for multifariousness. In a suit 

« 

for ejectment against several defendants, who 
set up various titles to different parts of tho 
land claimed, there is only one cause of action, 
and not several distinct and separate causes of 
action (a) Parbati Kuar v. Mahmood Fatima, 
4 A.L.J. 121 = A. W. N. (1907), 36 = 29 A. 
267. 

Stanley, c.j., and Bukkitt, j. 

References:— (a) 16 A. 279, Dist, 21 C. 831 
and 29 C. 871, F. 

(52) S. 4.5, appliation of, to N.-W.P. Tenancy 
Act— Suit for rent — Sejrarate holdings — 
Joint suit not maintainable. 

S. 45 of the Code does not apply to suits for 
rent. A landlord cannot bring a joint suit for 
rent of several holdings, both occupancy and 
non-occupancy. The N.W.P. Tenancy Act 
contemplates separate suit for arrears of rent, 
in respect of separate holdings. Jagannatji 
Prasad y. Tore, 3 A.L.J. 610= A.W.N. (1906), 
253 = 29 A. 18. 

Banerji and Richards, jj. 

(53) S. m—Mmtg age suit — MuUifarionsness — 
Mitjoindef^bf parties and causes of action** 

Three of the four mortgages held by the 
plaintiff were binding on defendants Nos. 1 to 
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10, members of a joint Hindu family. The 
fourth mortgage was by the second defendant 
in respect of his share of certain items of joint 
family property and was binding on his son, 
the ninth defendant. The eleventh and twel- 
fth defendants were joined, as they were 
subsequent and prior mortgagees of certain 
items. 

Held that the suit was not bad on account 
of multifariousness. Parthasarathy Naicken 
v. Thandavaraya Mudaliar, 17 M.L.J. 515. 
Benson and Wallis, jj. 

Reference 25 M. 108 (113), R. 

(54) Ss. 48 and 54 — Presentation of insuffici- 
ently stamped plaint — Making up of stamp 
duty subsequent to the period of limitation for 
the suit — Validity— See Limitation Act, No. 1, 
123 P.E. 1907-82 P.W.R. 1907. 

(55) S. 50 — Bar of limitation — Plea of exemp- 
tion under S. 14 of the Limitation Act — Not 
alleged in plaint— Whether allowable in appeal 
—See Limitation Act, No. 28, 17 M.L.J. 
281. 

(56) S. 63, proviso— Amendment of plaint — 
Alteration of nature of suit. 

The plaintiff originally claimed a shaVe in 
two houses as heir to his wife ; but subsequent- 
ly he applied for and obtained leave to amend 
his plaint, so as to claim the whole of the two 
houses as his own property, the houses having 
originally been purchased by the plaintiff in 
the name of his wife. Held that this amend- 
ment was not obnoxious to the prohibition con- 
tained in the proviso to section 53 of the Code. 
Mian Jan y. Abdul, A.W.N. (1907), 203. 
Banerji and Airman, jj. 

Reference : — 25 C. 371, R. 

(56 -a) S. 53— See No. 35, supra. 

(57) S. 64 — Rejection of plaint — Procedure — 
Plaint not to be rejected in part. 

Under S. 54 of the Code, a Court cannot 
reject a plaint in part. RaghubanB Puri Y. 
Jyotiss Swarupa, A.W.N. (1907), 68 = 29 A. 
32£. 

Stanley, c.j., and Bubkitt, j. 

(57-a) S. 54 — Sec No. 54, supra. # 

(58) S. 64, Cl. (6)— Plaint, admission, re- 
gistration and rejection of • 

It is competent to a Court to gp&ct a plaint 
under S. 64, Cl. (6) of the Civ. Pro, Code, after 
it has been admitted and duly registered. 
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A plaint was presented on thb 28rd June, 
1902, insufficiently stamped. The plaintiffs 
were directed by the Court to pay the deficit 
Court fees on or before tbfe 5th July ; the Court 
foes were supplied on the 9th July. No prayer 
was made for extension of time, nor was an 
order made in that behalf ; but the plaint was 
directed to be admitted and registered. At the 
final hearing, the plaint was rejected upon 
objection taken by the defendant that the 
deficit Court fees had notbeen paid within the 
time allowed. 

Held, that, under the circumstances of this 
case, the plaint ought not to have been rejected, 
but the Court ought to have proceeded with the 
suit, as if it had been instituted on the date the 
deficit Court fees were actually paid, dismissing 
such portion of the claim, if any, as might, in 
this view, be barred by limitation. Pudma-' 
nand Singh v. Anant Lai Misser, 4 C.L. J. 421 
(F.B.)-ll C.W.N. 38=1 M.L.T. 355 = 34 C. 
20 . 

t Maclean, c.j., and Ghobe, Rampini, 
Gkidt and Holm wood, jj. 

(59) S. 54— Rejection of plaint for improper 
valuation— See Court Fees Act, No. 4, 11 
C.W.N. 705. 

(59-a) S. 57 — See No. 31, supra. 

(60) S. 6U — Documents not mentioned in the 
plaint — Inspection by defendant before 
filing written statement— Practice . 

It has heretofore been the practice, not to 
order the plaintiff to give inspection of docu- 
ments, other than those relied on in the plaint 
and included in the list of documents annexed 
to the plaint, as required by S. 69 of the Code, 
till after tho written statement is filed, 

j 

This is not, however, an inflexible rule in 
all cases. There may be cases, where it would 
be imperative to order the plaintiff to produce 
and give inspection to the defendant of a docu 
merit, which he may not have mentioned in 
the plaint, or enumerated in the list of docu- 
ments annexed thereto. KhetBidaa v. Naro- 
tum Das, 9 Bom. L.R. 1084. 

Davar, j. 

(61) S. 102 — Order dismissing suit in default 
—Not decree — Not appealable— See Appeal 
(General), No. 8, 51 P.W.R. 1907 = 21 P R. 
1907. 

(61 -a) S. 102— See No, 3, supra. 
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(62) Bs. lOfomd 103 — Suit for redemption dis- 
missed for defaulty-Fresk suit for the same 
burred* 

t « 

If a mortgager sues for redemption and his 
suit is dismissed under S. 102, Civ. Pro. Code, 
thereafter, bfings a fresh suit for 
f ademption of the same mortgage, the cause of 
action In the second suit is the same as the 
{pause of action in the first and is barred by 
& 103 of the Civ. Pro. Code. Gurditta ¥. 
Jlar&in Das, 43 P.B. 1907. 

i 

Eattioan; j. 


References .-15 0. 422 (P.C.), 117 P.R. 
f'tafll and 32 P.B. 1905, F; 10 B. 28, D\ 25 M. 
I'h 90 (I.*.), 7 B. 4G7.13B. 567, 19 A. 202, 
{» t ',4Dpr. ; 86 P. B. 1877, 14 P.B. 1881, 6 M. 119, 
7 M. 432, 11 A. 386 and 15 M. 360, doubted. 


H 


(68) 8s. m, 
ed hearing- 
Hon . 


103 , 157 and 158 — Adjourn- 
Default — Dismissal— Iiestoi a- 


J A, the plaintiff in a suit, took out processes 
against his witnesses ; they did not, however, * 
though served, appear on the adjourned date 
fixed for trial. The pleader for the plaintiff 
j! prayed for the issue of a warrant for tho arrest 
? of one of £hem. This was refused. The pleader 
| then intimated that he had no further mstruc- 
■ tions to appear in the suit which was thereupon 
• dismissed, I 


| Held, that the dismissal was not under 
S* 158 of the Code, but was under S. 157 read 
With S. 102 of the Code. It was, therefore, 
competent to tho plaintiff to apply under 
! 8. 108 of the Code, to have tho order of dis- 

missal set aside. 


Scope of Ss. 157 and 158 of the Code, ex- 
plained, If there are no materials on the record 
at an adjourned date of hearing the Court 
on^bt to proceed under S. 157 of the Code, 
If, howey#, there are materials, the Court 
outfit ty'hmmd under S. 158 of therCode. 
Marian*lffc*a Side Roman Bib! v. Rarakalpa 
Goraln, 6 0X4. 260*84 0. 235. j 

* # * 

Uoowmtt and Hpwwwoon, a*. ^ 

t64) 8. 1(>8— Referenee ft* Civil Cou4 for 
iq^tionment ef oomp«isation^is^ifi8| for 

causelrSee 

( Aotlo viMi (UwA«u^teri04) # No, §5,11 

at x «o, “ \ I 

$%#) $. ICS— See Nos. 62 ^ 63 ,^^, 


(65) Ss. 103 } 157— ‘High Court’s power to in- 
terfere with order of restoration — Lower 
Court’s d iscret ion— Sufficient came, 

An appellate or revisional authority ought 
not, generally, to interfere in a case, when the 
Court, before whiob a suit has been instituted 
and has been dismissed without being tried, is 
of opinion that the case ought to be tried. A 
generous construction should be plaoed on the 
enactment, which gives the power to restore. 
The general policy of the Legislature, in a 
matter of this sort, is shown by the fact that a 
right of appeal is givon against an order refus- 
ing to restore, but no right of appeal is given 
against an order of restoration. As to tho ques- 
tion of sufficient cause, a Court of revision 
ought not lightly to mtorfore with the discre- 
tion exercised by the lower Court. Gopal Row 
y. Maria SooBaiya Pillai, 17 M.L.J. 225 - 30 M. 
274. 

Whtte, c.j., and Benson, j. 

Reference . — 26 M, 599, R, 

(66) Ss. 103 , 310 and 588 (8)— Appeal— Order 
refusing to restore on application under 
8. 310 which had been dismissed for default 
oj appeal mice . 

Held that no appeal lies from an order refus- 
ing to restoio to the file of pending applications 
an application undor S. 310 of the Code of 
Civil Procedure, which had been dismissed for 
default of uppearanee. Ghasiti Bibi Y. Abdul 
Samad, A.W.N. (1907), 186-29 A. 596. 

Banerji, j. 

Reference 31 0. 207, 10 B. 433, 11 M. 319, 
F, 

(67) Ss. 103 and 617— Application for revi- 
sion— Dismissal for default — Rower of 
Court to restore the application. 

Whore an application for revision is dismis- 
sed for default of the petitioner, such petition 
can bo restored by tho Court under S. 103, 
C.P.C., by virtue of the provisions of 8, 647 of 
the Code (a). Jiwani y. Bhagel Singh, 97 P.B. 
1907* 

Chattehji and Johnstone, kt. 

Reference* ;-(«) 109 P.R. 1 m, Dies. 76 P.R. 
1903 ; 75 P*R. 1881; 54 P.B. mi (RB.) ; 14 C, 
177 ; 62 P.& 4894, Band I). 

j W Ss* 108— Ex patty decree, order 

I sttmg m^Order obtained bp one defen * 

I dmt, if emrre 4o th^benm cfalt-Decree, 
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if whole , set asilt e —principles governing 
stick cases. 

S. 108 of the Civ. Pro. Code must be read 
with 8. 108, and effect should be given to all 
the provisions contained ib them. 

It cannot be laid down as an inflexible rule 
of law, that, whenever an order is made under 
S. 108 of the Code, the effect is to set aside the 
whole decree, although it may have beeq made 
against some of the defendants after a contest, 
or although an unsuccessful effort may have 
been made by some of the defendants to set 
aside the ex parte decree. It is not obligatory 
uponjthe Court to set aside the whole decree 
and to re-open the entire suit under all cir- 
cumstances (a). 

Principles, which should be applied in deter _ 
mining whether the entiro decree is to be set 
aside or whether it should bo set aside only in 
so far as it affects the applicant, discussed and 
explained. Jadubansa Narain v. Mo hunt 
Hari Charan Bharati, 6 G.L.J. 226. 

MookkrjeE and Holmwood, jj. 

References:— [a\ 4 C.W.N. 156, 8 W.B. 260, 
R ; 25 0. 155, Expl and D. 

(69) S . 108— Ex parte decree set aside at the 
instance of some of several defend&nts — 
Effect — Revival of the tvhole case. 

Where the question involved in a case is 
whether the liability of the defendants is joint 
or several, and, in such case, the ex parte decree 
is sot aside, on the application of some of 
several defendants, the entire decree is set aside , 
and the trial de novo ought to be a trial of the 
whole case, in the presence of all the parties. 
In re Hari Das Karmakar, 5 C.L.J. 202. 

Pa att and Geidt, jj. 

References C.W.N. 109, D., 25 C. 155, F. 

(70) S. 108 — Suit to set aside decree— Decree 
ex part q— O nly fraud, non* service of sum- 
mons— Application to set as ide ex par to 
decree dismissed — Suit not maintainable . 

Where the plaintiff claimed to set aside a de. 
crce, on the ground of fraud, and the only fraud 
alleged was the non-service of summons, and 
the plaintiff had previously unsuccessfully 
applied to sot aside the ex parte decree under 
S. 108 of the Code, held that tho suit ^ was 
not maintainable fd). Vmrm 
R*l, 4 A,hl. ■ 51^A. W.;N,: ': &$${), 81 * 29 A. 
212 - 

. a^ Rl6*^aa9> ** 'i 


Civ. Pro. Code (Act XIY of im}.-(Contd.}< 

References :—(<*) 28 0. 475 and 89 0* 895, 
distinguished , m 

(71) S. t08— Decree ox pwte^ApplieaUon to 
jet aside decree— Might of representative to 
continue proceedings Initiated by defendant. 

Where proceedings under S. 108 of the 
Code of Civil Procedure have been initiated by 
tho defendant, the legal representative of the 
defendant is entitled to continue such proceed* 
iuga. Beti Jeo v. Cham Bihar! Lai, A.W.N. 
(1907), 176 ~ 4 A.L.J. 480^29 A, 574. 

Knox, c.j., and Richards, j. 

References 21 A. 274, D ; 29 0. 38, R. 

(72) S. 108— Ex parte decree against more 
defendants than one— Exooation against some 
of the defendants — Application by other defend- 
ants to set aside ex parte decree — Limitation-** 
Seo Limitation Act, No. 118, 9 Bom. L.R, 
828-31 B. 308. 

(72-<z) S. 108— Seo No. 68, supra , and No. 
97, infra. 

(73) Ss. 108 and 158— Restoration of ex parte 
decree after setting it aside • 

A Court cannot, after having set aside an ex 
parte decree, proceed to uphold that decree, as 
if it was still existing. The Court should, if it 
was acting under S. 158, procood to decide the 
Hiiit, as it then stood before it, if it could do so. 
K. Y. R. M. M. Raman Chettiar y. 
MeerKari Mohideen Sahib, 11U.LJ, 81. 

Miller, j. 

(74) Ss. 108 , Hi, 311 and 578-Suit to set aside 
sale held in execution of rent decree, if 
maintainable — Rent decree ex parte, fraudu- 
lent— Sale, collusive — Suit , ij, may be treat- 
ed as an application under S. H4— Limi- 
tation Act (XV of 1877 ) , ScK II, Art • 
178— Time from ,&hich limitation, runs— 
Purchaser , remedy of — Demand , order p/, 
if proper , token original suit not decided on 
a preliminary point— Prejudice, 

An execution sale may be challenged on the 
ground of fraud in the execution proceedings ; 
it may also be challenged on the ground that 
tho decree, on which the proceedings are found- 
ed, is itself tainted with fraud. In the for- 
mer case, the remedy of the porsOn affected, 
is by an application under S. 244 of the Code 
of Civil Procedure, In the latter base, the 
remedy is by a regular suit {&)* 

If the decree is tainted With fraud, a suit 
lie to will set aside the bxecution sale, even 
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though the dgproo may have been previously 
set aside under S. 108 of the Code of Civil 
Procedure, and there is no subsisting decree 
to be set aside in the ^pit, in which the sale is 
impeached (6). 

Cases can only be enquired into under S. 244, 
Civil Procedure Code, when the existence of a 
decree, wihich is suscoptiblo and capable of 
execution, is conceded, and it docs not apply to 
a case, when the object is to impugn the decree 
itself (c). 

. If there was fraud in the execution proceed- 
ings!, it would be open to the party affected by 
the fraud, to make an application under S. 244, 
Civil Procedure Code ; if, instead of an appli- 
cation, he presents a plaint in the Court compe- 
tent to deal with the matter, the defect is one 
of form rather than of substance, and there is 
ho real want of jurisdiction ( d ). 

The application to have the sale set aside 
under S. 244, Civil Procedure Code, may be 
made within 3 years from tho date of the sale, 
under Art. 178 of the Sch. II of tho Limitation 
Act (e). 

S. 578 of the Civil Procedure Code cures the 
defect in an irregular order of remand made by 
an appellate Court, unless tho merits of tho 
case are ahown to have been affected in any 

way by the order (/). Debendra Nath Bhatta- 
oharjee v. Prasanna Kumar Chakravarti, 

5 C.L.J* 328. 

Mookkrjee and Holmwood, jj. 

References 19 C. 083; 21 C. 605 ; 3 C. 
W.N. 395, R. (6) 27 C. 197, R. (c) 31 C. 179 
and 4 C.L.J.* 475, R. (d) 19 W.R. 90, H C. 
605,22 0. 483, 3 C.W.N. 395, 18 A. 106, R. 
(e) 2 0. W.N, 691, 26 C. 324, R. (/) 5 C.L.J. 71, 
R. 

(75) Ss. 108 , 522 and 500— Appeal by some 
defendants— Ex ptfr te defendant — A pp lie a 
Mon to set aside ex parte decree — Court having 
power to enter tian such application— Limi- 
tation Act, Arts. 164 and 160 — Scope af. 

Where, after an appeal by some of the defend- 
ants from a judgment of tho lower Court wa* 
dismissed, a defendant, who was ex parte of the 
lower Court, seeking to set asido the decree, 
hndur S. 106 of the Code, on the ground that ho 
was :U$vet served with notice, should apply to 
tho Oeu^^^ under 8. 522 of the Code 

(<*)• * 

> ' 9^ !pass an:d^or, : 'faidqr : ^ T08| is 

- aside ex parte 


Civ. Pro. Cods (Act XIY of 48 S^v^(Co»fd ; |, 

appellate decree conferred by S# 560, which only 
enables the Court to direct the appeal from the 
original decree to bo reheard, thus temporarily 
restoring the original decree. 

Art, 164 of the Limitation Act applies to an 
application which involves setting aside the 
original decree under S. 108 of the Code, whether 
made to the original Court or to the Court of 
appeal aftoran appeal has been filed ; and Art. 
169 applies only to applications for the rehear- 
ing of an appeal heard ex parte in the absence 
of the respondent. 

Art. 169 of the Limitation Act is wholly 
inapplicable to applications by a party, whb has 
never been served, to set aside the whole pro- 
ceedings in the suit ; such applications are 
governed by Art. 164. Sankara Bhatta v. 
Subraya Bhatta, 17 M.L.J. 436. 

, Benson and Wallis, jj. 

Reference (a) Oil M. 602, R. 

(76) Ss. 108 , 552, 562 , 564 , 588, and 640— Ex 
parte decree -Power of appellate Court to 
remand suit for re -hearing on grounds other 
than those specified in 8, 562. 

When a suit is decided ex parte, an appollate 
Court lias jurisdiction, in an appeal against the 
decree so passed, to reverse the decree of the 
Court of first instance, oif the ground that the 
first Court was wrong in proceeding to decide 
the suit ex parte, and to remand tho suit for re- 
hearing, such order of remand not being passed 
under S. 562 or for any of tho reasons men- 
tioned therein. 

Per White, c.j. — There is a power to remand 
a case when the appellate Court reverses an 
order refusing to set aside an ex parte decree, 
and it seems anomalous to hold that there is no 
such power whon the appellate Court allows 
an appeal against a decree upon the ground 
that there ought not to have been an ex parte 
decree. Sadhu Krishana Aiyar Y. Kuppan 
Iyengar, 1 M.L.T. 268 (F.B.)-IG M.L.J. 479 
=30 M. 54. 

White , c.j. and Subuahmania Aiyar and „ 
Benson, jj. t 

References.— 23 M. 445, 23 A. 167, F ; 17 B. 
733, 23 M. 260, not folloioed ; 23 C. 738, 23 M. 
447, 28 M. 437 and 12 A. 510, R. 

(77) Ss. 108, 622, and 647-— Setting aside ex 
parte order absolute for foreclosure— Right to 
notice before order absolute— Interference in 
case of improperlydelaying or refusing order 
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absolute— See Mortgage (Fobkclosare), No. 1, 
3 N.L.B. 55. 

(78) 8$. 108 and 64? —Presidency Small Cause 
Courts Act, Chapter VII— Ex parte order 
— Power of Small Cause Court to set aside 
the order. 

The Court of Small Causes at Bombay has 
inherent power to deal with an application to 
set aside an order made ex parte , and to set it 
aside upon a proper cause being substantiated. 

Tyeb Beg Mahomed v. Alli Bhai Mangalji, 

8 Bom. L.R. 803-31 B. 45. 

Jenkins, c,j. and Beaman, j. 

Reference:— 82 C. 253 (F.B.)=:9 C.W.N, 81, 

F. 

(79) S. Ill — Set-off— Bengal Tenancy Act 
(VIII of 1885), S. 67— Interest, 

In a suit for rent brought by a landlord, the 
tenant defendant claimed a set-off for costs 
decreed in his favour in a previous rent suit 
brought by the benamidar of the landlord 
against the defendant, and in which the land- 
lord was made a pro f&nna defendant : 

/ZW<2—that the set-off could not be allowed (a). 

Interest was claimed in the suit at a rate of 
more than 12 per cent, per annum, on the basis 
of a kabuliyat executed before the passing of the 
Bengal Tenancy Act, the tenant being proved 
to have acquired the holding by private pur- 
chase : 

ifeZd-Mihat the stipulation as to interest 
must bo given effect to. Tiluk Chandra Roy 
y. Jasoda Kumar Roy, 11 C.W.N. 215. 

Caspersz and Gupta, jj. 

References : — (a) 10 C. 697 and 30 C. 1066, D. 

(80) S . 111-Set-off, right of, against' receiver 
— Equitable set-off. 

S. Ill of the 0. P. Code is not exhaustive 
and does not preclude the defendant from 
relying on an equitable set-off, which cannot 
be brought strictly within the terms of the 

section. 

• 

%>, where a receiver sues for the debt due to 
a person, it is open to the defendant to urge 
against the receiver, a defence of set-off, which 
he could have urged against the creditor him- 
self. Such a defence is allowable, although 
the sum claimed to be set-off is hot M legally 
recoverable by the defendant from the plain- 
tiff ” (receiver), within the meaning of 8. Ill, 
CFG; ' 


ClY. Pro* Code (Act XIV 

In sttch a case, it is further no# necessary to 
have the written statement stamped as a 
plaint. Subramanian Chettiar v. Muihu 
swaifti Aiyengar, 17 M.Ir.J 481. 

Wallis and Milleb, jj. 

(81) S$. 115 and 146— Written statement, 
received and not objected to, thoughnot signed 
or verified according to law — Objection taken 
on appeal, after case fought out on merits— 
Appellate Court, if should give effect to 
objection, 

It is not obligatory upon a defendant to put 
in a written statement. He may do so if he 
likes. S. 146 of the Civ. Pro. Code contem- 
plates that issues may be settled, whether there 
was a written statement or not, though it is not 
obligatory on the Court to frame issues, if the 
defendant makes no defence. 

Where a written statement field on behalf of 
the defendant was actually received by th© 
Court, and no application was made by the 
plaintiff to have it taken oft the file on the 
ground of its not being signed and verified by 
the defendant as required by S. 115 of the Civ. 
Pro. Code, and the question was raised for the 
first time in appeal, after the case had been 
fought out in the first Court on the footing of a 
proper written statement, 

held that, in such circumstances, the appel- 
late Court was not justified in decreeing the 
suit, on the footing that there was no defence, 
by reason of the written statement not being 
signed or verified by the defendant, and the 
case should have been tried on the merits. 
Rustun Gazi y. Tara Proftanna Chowdhuri, 
11 C.W.N. 871. 

Maclean, c.j., and Holm wood, j. 

(82) $ S. 130— Inspection of documents pro ■ 
duced by order of Court— High Court' i 
power to interfere in revision with lower 
Court's exercise of discretion. 

Where documents are produced in obedience 
to an order of the Court made under B. 180, 
the Court has jurisdiction to deal with suck 
documents, when produced, in such manner as 
appears just. The High Court cannot interfere 
in revision with the discretion exercised by the 
lower Court under this section, The principle, 
however, on which the discretion should be 
exercised in such cases is that, where the docu- 
ments have been filed as relating to matters in 
issue in the suit , the opposite party should be 
allowed to inspeot and take copies of them | 

-So v. 
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gaten they relate exclusively to the date *of the 
party producing them, and contain nothing to 
support his opponent’s case. Farther, when 
the documents, inspection of which is denied, 
are letters written by the party seeking inspec- 
tion, 0 very strong case should bo made out for 
refusing inspection. B&lamoni v. R omasa w- 
my Chetfiar, 17 M.L. J. 79=1*2 M.L.T. 88=80 
* M. 280. 

Benson and Wallis, jj. 

References:-- 9 M. 257, 18 B. 35, F. 

(83) S. 186— Power of Begisfcrar (Original 
Side) to dismiss suit under, for want of prose- 
cution— See High Court Bulks (Calcutta), 
No* 1, 6 0 X.J. 374. 

(83-a)IS, 146 — See No. 81, supra . 

(83-6) S. 157— See Nos, 63 and 65, supra* 

(88 -c) S. 158 —See Nos. 68 and 73, supra. 

(84) 8s. 158 and 588—Poivcr of District 
Judge to disyiiss the suit under 8. 158 

, — Appeal against an order of the District 

Judge , dismissing the suit under 8. 158 — { t 

* Preliminary objection that no appeal lay 
from such an order of the District J udge — 
Order of District Judge , dismissing the 
suiPunder section 158, amounts to decree— 
Appellate Court , power' of, to act under S. 
158 , confined to appeals before it. 

The plaintifls-appollants after producing 
some evidence in the Court of first instance 
absented themselves on the date fixed by the 
Court for producing other evidence in the case. 
The Court, however, on the evidence as it 
stood on the record, passed a decree in favour 
of the plaintifis-appeilants. On appeal by the 
defendant, the District Judge allowed the 
appeal and passed an order, dismissing the 
suit, urfder the provisions of S. 158 ft the 
Code. A further appeal was lodged by the 
plaintifis-appeilants against the order of the 
District Judge, dismissing the suit. On the 
hearing of the appeal a preliminary objection 
was taken, that no appeal lay as the order pas- 
sed by the District Judge wall under 8. 158. 

Held that the District Judge had no power 
on appeal to pass an order under S. !5S] and 
even assuming that he had, he could only ex- 
ercise such powers with reference to the appeal 
before him, and not with reference to th& suit 
in the Court of first instance. The fudge 
having set aside what was undoubtedly a dlcree, 
hie erflef dismissing the suit also thnoundai to 
w decree and an appeal % from hfs fate. 


Civ* Pro* Code (Act Rif o* i88|HO^.). 

Rusher and another v. Jugrag Singh) 

100.C. 245 

Chamieu, j.c. i 

(85)— Ss. 180 and 182— Witness— Non pay- 
ment of expenses at the time of summons- 
power of Court to order payment before 
passing decree . 

Before the passing of a decree, the Court has 
power to order the payment of travelling mid 
' other expenses to a witness, who had been 
summoned by a part) to the suit, in case 
where such expenses have not been paid at the 
time of issuing the summons. 

Ss. 160 and 162 of the Code contemplate that 
the expenses should be paid b> the party, who 
asks the Court to summon the witness, before 
he gives his evidence, but they do not declare 
that, unless this is done, the Court has no 
power to require their payment. They are 
intended for the benefit of the persons sum- 
moned and there is nothing in them to protect 
the party, who asks the Court to issue a sum- 
mons, from his liability to pay the expenses of 
the witness, if the Court, per in curiam, or in 
order to save delay, issues the summons with- 
out i-tecing that the party applying for the sum- 
mons discharges the duty imposed on him b> 
law. Chenchuramayya y. Narasirhhayya, 
17 M.L.J.435. 

Benson, r. 

(85-n) S. 102 — Sec No. 85, supra. 

(85-6) 8. 196— See No. 235, infra . 

(80) S . 199 — Judgment written when Judge 
on leave — Delivery by successor in office — 
Validity — Evidence Act (I of 1872 ) , 8. 68 
cl. (e) and cl. (g)— Collect ar ate records— 
Evidence of record Jteeper and clerks as to 
genei'al result of their examination of the 
records — Admissibility , 

Where a Judge who had heard a case took 
leave, before putting his judgment in writing, 
and his judgment subsequently written was 
delivered by his successor in office* 

Held, that the judgment was properly 
pronounced, the provisions of &. 199, Civil 
3|jjeeedure Code, having been complied with. 

.When, in order 41 ascertain the history of 


certain properties hi suit, the Judge took the 
evidence of the record-keeper and clerks in 
charge of the Collectcrate records 




<m mcmm. 


a 

these appear that 
the doeahm»& 

in Court, v‘. ; / ; ' - -^T ’.;"--\;'; v 

Heidi that S. 65, cL (e) of the Evidence Act 
does not require that ceurt^d copies of the re- 
cords should be produced in such circumstan- 
ces, the case falling within the provision of cl. 
(<7) of that section, and the Judge acted rightly 
under the latter clause. Ban! Sundar Koer 
y. Chandreshwar Prosad Marayan Sing, 11 0. 
W.N. 501=34 am 

Habinoton and Geidt, jj. 

(87) S. 203 — Subordinate Judge invested with 
Small Cause Court powers— Judgment— 
—Reasons for the jtidgment. 

The Court of a Subordinate J udge invested 
with Small dause Court powers is governed by 
paragraph (1) of S. 203 of the Civil Procedure 
Code (1882). The judgment written by a Sub- 
ordinate Judge, as a Court of Small Causes, 
.need not, therefore, contain more than the 
points for determination and tho decision 
thereon. Marayan Sitaram y. Bhaga Gang a, 
0 Bom. L.B. 327 = 31 B. 314. 

Jenkins, g.j., and Chandavarkar and 
Beaman, jj. s • 

References:— 23 B. 882, 8 B. 230, 12 B. 31, 
9 B. 174, 8 B. 270, R. 

(88) S. 203 — Procedure to be followed in 
appealablo cases — See Limitation Act, No. 97, 
4 P.W.R. 1907 = 27 P. L.B. 1907. 

(89) ' jS. #06— Power to amend decree — Juris- 
diction. 

Tho proceedings under S. 206 of the Civ. Pro. 
Code terminate in an order (which cat^be dealt 
with in revision by tho High Court), 

An order passed under S . 206 , wh ich makes 
additions in the decree not warranted by the 
judgment, is beyond the jurisdiction of the 
Court passing it. Bai Shri Yaktuba y. Agar- 
Bangjl Raitungjl, 9 Bom. L.B. 547 = 31 B, 447. 

Jenkins, 0.#., and Beaman, j. 

(90) S. 206— Effect of application to bring 

* decree into with judgwent~- 

; LitnMation—Stcp 4n aide/ execution . 

th# ft ah applicaticn^dcr S. 206-of.^tt 
^ Codo;nlCmPP decree, 

. OotMSt-il*, take * a»y ia ai3 ot exe<5Bjtion. : 


1 

l**db IMhari PanJe y. Matfadeo BaW, 

A.W.N. (1907), 169=4 AX.J. 460. 

Knox, c.j., and Richabds, j. 

; ' References 20 A, 304, 27 A. 

258^ j&riC : S;P- 
(0X) S. v^-See Act XXiit of 
signs), No. X, 95 P.E. 1906=83 P*L*R. 
1907. ' ' •••■• ■ 

(92) S, 210— Formal order not drawn up — 
Construction of order— Real intention-*- 
Limitation . 

In construing pleadings, judgments and de- 
crees and orders passed in this country, the most 
liberal construction must always be accepted* 
Where a judgment was passed on the 21s t 
July, 1902, and on tho 24th, an arrangement by 
tho parties to pay the decretal amount by 
instalments was filed and explained to the judg- 
ment-debtor, who accepted tho terms, but no 
formal orders were passed under 8. 210, Civ. 
Pro. Code, and the formal decree in the case 
was drawn up on the 25th, according to the 
original judgment, the decree bearing the date 
of the judgment, and, thereafter, the judg- 
ment-debtor paid the instalments regularly up 
to June, 1905 : 

Held , an application by the decree-holder for 
execution for the balance of the judgment-debt, 
presented on tho 17th February, 1906, was not 
barred. Kedar Nath Banerjee Y. Kulman 
Sardar, 5 C.L.J. 25. 

Mitra and Holmwood, jj, 

(93) S. 210— Money decree — High Court 
decree can be made payable by instalments — 
See Contract Act, No. 7, 9 Bom. L.B. 143*= 
31 B. 348. 

(94.)., Ss. 210 and 622— Decree for rent under 
Bengaf%enancy Act— I*aymenfc by instalments 
—See Act VIII of 1885 (Bengal Tenancy), 
No. 1, 11C.W.N. 857. 

(94-a) S. 211— See No. 48, supra* 

(94-5) S. 212—866 ^.48, ^^; 

(95) Ss, 223 and 229— Foreign territm , y-~&xer 
cution— Court at Kondh. 

The Court oftheSubordmate Judge of Kondh 
is not a Court established in the t^fritory ini a 
{ foreign Prince or State within the meanlng of 

s .229, c.p.d -Xi'n v ; 'r .o; : 

A decree of the Court of $fee Native Commis- 
sioner or Sub* Judge of Kopdh was transferred 
for execution by the Gourtfbi the Sub-Judge at 

:'Sir S|- 



Ct* F*o. 

Meld that ft may be executed in the Court of 
Sub- Judge of Saran. 

8. 228, C.P.C., is not limited in its applica- 
tion to Courts established under, and governed 
by the Bengal Courts Act and the correspond- 
ing Acts of the other provinces. Maharaja 
Prabhu Harayan Singh Bahadur v. Sallgram 
11 C.W.N. 622 * 6 C. L. J 30 = 34 C. 

|m. : ; ' 

| Mookebjek and Holmwood, jj. 

f (96) f>’3. 1 018, 858 and 619 — Court passing de- 
cree— Transfer of jurisdiction— Application 

I for transfer of decree made- to Court pas- 

sing decree— Limitation Act, Art. 199, 

$' c i y.) Step in aid of execution — Meaning 

of “ judgment-debtor." 

The Court, which passed a decree ordering 
sale of certain property, does not cease to cx- 
■ ist for the purpose of S. 649 of the Code, when 

the area, in which the property ordered to be 
sold is situate, is transferred to tho junsdic- 
tion of another Court. Nor docs the Court 
; passing the decree cease to have jurisdiction t i 
l execute the decree by virtue of the transfer. 
S. 223 provides that a decree may be executed 

hv the Court that passed it. Therefore, that 

Court, m spite of the transfer of jurisdiction, 
has power to execute the decree (a) . 

The decree-holder is bound to apply to the 

Court which passed the decree, for a transfer 
to the other Court, and such an application is 
a step in aid of execution within the meaning 
of el. (4), Art. 179 of the Limitation Aot. 

The word “judgment-debtor” in S. 258 

should be construed as including those who 
claim through him or in his right, e.g., an 

assignee from the judgement-debtor of the 

Wudaliar v. V jtMpiga 17MXX 417> 

=2 M.L.T. 466. 

8uBB*fiM* KU Aixab, Offg. 

Wauub, ». 
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tion to set it aside under 8. 108, C.P.C., with 
a view to delay the execution proceedings, 
held, that theeonductof the judgment-debtor 
was fraudulent, within the meaning of the final 
clause of S. 280, Civil Prooodure Code. 


C.J. 


and 


Bcf event* C. 815* R* 

(16-o) S. 228— See No 128, infra. 
(96-b) S. 229— See No. 95, supra. 

(97) Ss.U.W and 108-Money deem 
cation to execute after expiry of tu 
—Fraudulent conduct of judgment 
detailing execution — Frivolous appt 
under $.108, 

Where, pending execution of a money 

yarn 


.ation 

..I 



Tho Court, to which an application to exe- 
cute a money decree is made, more than twelve 
years after tho date of the decree, should exer- 
cise a sound discretion in deciding whether the 
execution should proceed or not. If the Court 
should find, on evidence, that the decree-holder 
had been diligent in proceeding with the execu- 
tion, from the date that the decree was passed 
and that the judgment-debtor’s conduct was 
such that it caused unnecessary delay in levy- 
ing execution, he or she having acted fraudu- 
lently or used force, the Court ought to allow 
execution. R&i Sham Kisses v. Dam&r Ku- 
mar i Debi, 11 C. W. N. 440. 

Mitua and Holmwood, jJ. 

(98) S. 280 («)— Appeal by some of the defend- 
ants against protion of decree — Appeal dismis- 
sed— Limitation for executing remaining por- 
tion of decree— Sec Limitation Act, No. 135, 

82 P.R. 1907. 

(99 j Ss. 230 and »39— Decree directing perform- 
ance of puja and giving of honours to a 
deity “ according to usage ” of a religious in- 
stitution— Nature and execution of the 
deert 

A decree, so far as it directs performance of puja 
and the giving of honours to a deity, “according 

to the usage” of the religious institution m 
question, is merely a declaratory decree, and 
the Court cannot, in execution, undertake to 
see that the trustee (judgment-debtor) acts m 
accordance with tho usage of the institution, 
for, the Court would then have to supervise 
religious matters, which are not within the 
province of Civil Courts (a). If the trustee fails 
to do hisduty, it may be a reason for removing 
him by means of a suit properly framed for the 
purpose, in v^hich case the enquiry into the 

religious usages of the temple would be ancil- 
lary to the determination of a question of civil 
right, viz the right to remove the trustee (6) 

Janakirama Redd) y ThlrttYWfcftdft RaimA- 

.HlJa Chari, 2 $4. ■ . 

'Benson and ; |p|ips.^^ V. 1 ' 

Befermces 8M.LA. 359 ^.1, 

F. (fe| 28 M. 298, 18 C. 448 (Mb), K • 

. (100) S*u ■ 

'>>• '• . » * '*• it* - J -” -Y jj&lht'&L-i’iiSidiM' 

. s. mi 
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Where an order appealed from purported to 
decide questions to be dealt with under S. 244 
of the Code party against whom it is passed 
is entitled to an appeal therefrom (a). Srimat 
Bhayankaran Rangacharlu y. Srimat 
Bhayankaran Ranganathacharlu, 2 M.L.T. 
307. 

Boddam and Moobe, jj. 

References 23 M. 517, 28 M. 127, F. 

(101) &. 232- Decree— Execution — Transfer of 
decree by operation of law— Decree trans- 
ferred to one of the persons against whom 
it is passed as the legal representative of a 
deceased and against the property of the 
deceased — Execution by the transferee — * ‘ A 
decree for money against several persons ,” 
meaning of. 

A decree was passed against P, as the legal 
representative of his brother A (deceased), and 
against S, as the legal representative of her 
father-in-law L (deceased). The decree directed 
that the plaintiff (decree-holder) should recover 
Rs. 22,748 and costs from the property of each^ 
of the two deceased above-mentioned. After 
making other provisions, the decree provided : 
“ It will also be decided, during the execution 
proceedings,. as to how far the heir defendants 
are personally liable in this suit.” The plain- 
tiff died soon after obtaining the decree, which 
was transferred by operation of law to his hoir 
P. Subsequently, P applied to execute the 
decree against S. The Court rejected the appli- 
cation for execution, upon the ground that it 
was a decree for money against P and S 
“ jointly as well as severally.” 

Held, (1) that there was nothing in the decree 
which saddled P and S with any personal lia- 
bility to pay mouey, either jointly or severally ; 
that question was expressly reserved by the 
decree for determination in tlio course of 
execution proceedings. 

(2) that the amount of Rs. 22,748 and costs, 
which was recoverable under the decree, was 
made payable, not by P and S personally, tut 
•out of the property of the deceased A and L. 

• (3) that, no doubt, by reason of the direction 
in the decree that the question of the personal 
liability of P and S should be determined in exe- 
cution proceedings, theca, plight subsequently 
be, when that liability Had been determined, a 
decree for money against them ; but till then, 
it was a mere contingency, which could not 
make the decree, as it existed, a decree for 
money and S* 


Civ. Pro* Code (lot p 

Code placed no bar to the decree of P Wng 
executed against the property of L. in the 
hands of S. • 

The expression “a decree for money against 
several persons ” inS. 282 of the Civ. Pro. Code, 
1882, means a personal decree for the payment 
of money by two or more defendants jointly. 
01. (b) of S. 232 does not extend to a decree, 
which may become a decree for money against 
several persons, on dotermination.by the Court. 
It applies only where, in the decree, there is a 
distinct order upon the defendants personally 
to pay. the money. Panachand Pornaji Y . 
Sundrabai Thakurji, 9 Bom. L.E. 409 -.81 B. 
308. 

Chandavarkak and Pkatt, jj. 

(102) S. 232 — Application by decree-holder's 
representative to be recognised as decree- 
holder — Limitation Act, Art. 179, cL 4 — 
Step in aid of execution. 

An application made by the legal represent- 
ative of a decree-holder for recognising him as 
the dccroo-holdcr, is not prohibited by the 
Code. Such an application is, therefore, an 
application to take a step in aid of execution. 
Srinivasa Iyengar y. Dharni * Mudaly, 
17M.L.J. 475. 

Benson and Miller, jj. 

Reference : — 26 A. 301, R. 

(103) S. 232 — Sale of property, the subject of 
a decree — Right to execute the decree . 

The sale of property for the possession of 
which the vendor has obtained a decree, does 
not, necessarily, carry with it the right to exe- 
cute the decree. 

The vendor obtained a decree fpr^possossion 
of certain property. He sold portions of the 
property to the respondents who applied for 
execution of the decree ; held that no applica- 
tion could legally be made to execute the de- 
cree under S. 232 of the Civ. Pro. Code, 
Hansrajpal y. Mukhraji, 4 A.L.J. 759 = 
A.W.N. (1907), 280. 

Knox, a.c. j. , and Richards, j. f . 

(104) Si 322 — See Limitation Act, No, 131, 
A.W.N. (1907), 39. 

(104 -a) S. 232 — Sec Nqs. 4 and 5, supra. 

(105) Ss. 232 and 288— Sale of mortgaged 
property by transferee of money-decree from 
the mortgagee---\^ 
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ol the Transfer ^ Rjco^orfey .Aot-^See Transfer 
of PiiOPRBTir Acre, No. 40, 17 ll.DJ. 508. 

(106) Ss. m and 244— Hindu Law—Daya - 
bhaga School— Mother's share on partitufii, 
if disposable by Will — Life-interest — 
Application for execution of decree by her 
excutor— Refusal— Appeal. 

Under the Hindu Law, according to the 
Bengal School, when upon partition a share is 
giyen to the mother, she gets it simply in lieu 
of i or as provision for her maintenance, and 
not because she is a co-parcener in the estate, 
add the share reverts, upon her death, to her 
sons, out of whose portion it was taken (a). 

When an application, by the executor to the 
estate of a Hindu lady, to execute a decree, 
which fell to her share, upon a partition of her 
husband’s estate between herself and her sons 
we» refused on the objection of tho sons and 
the judgment-debtors, that the lady had only 
a life-interest in the decree, and that it passed 
on her death to her sous, 

Held,— that appeal lay from the order under 
$. 244, Civ. Pro. Code, the question arising 
being a question between the legal representa- 
tive of the lady and the judgment-debtors. 

Hrldoy Kaqt Bhattacharjee v. Behari Lai 
ttookftrjae, 11 C.W.N. 239. 

Ghose and Casi’ersz, jj. 

References:— {a) 13 C. 336 (340), 15 C. 292 
and 16 C. 758, F. 

(107 ) 8s. 232 and 368 — Application by trans- 
. feree of decree to bring in defendant's re - 
presntativeon record— Limitation Act , Art, 
179, cL 4 — Step in aid of execution. 

There is nothing in S. 232 of the Codo to 
prohibit the transferee of a decree, from apply- 
ing for and*>btaimng an order, under S. 368 of 
the Code, to bring in bhe«rcpre»entatives a of de- 
fendant on record. Such an appl ication is a step 
in aid of execution. Xahalinga Moopanary, 
Kuppanchariar, 17 M.L.J. 485. 

Benson and Wallis, jj. 


Chr. Pro. Code (Art Xl¥ of i«M).-{ConW.). 
cannot be construed so as to apply to a case 
where there was no decree in existence at the 
time of the assignment. So, where, during the 
pendency of a suit, the plaintiff assigned the 
decree to be passed in his favour, to a third 
person, who was not made a party to the suit, 
and the final decree was passed in favour of 
plaintiff alone, the assignee is not entitled to 
execute the decree under S, 232, as there was 
no decree in existence at the time of the assign- 
ment. Basroor Yittal Bhandari y. Rama- 
chandra Kamthl, 2 M.L.T. 197«17 M.LJ 
391. 

White, c.j., and Miller, j. 

References 16 M.429, R ; 21 M. 388, D. 

(108 (a) S. 233— See No. 105, supra. 

(109) S. 234— Executing Court's power to 
make on order under,— Validity of such 
order — Waiver of objection. 

The only Court, which can make an order 
under S. 234 of the Code, bringing the legal 
•representatives of a deceased decree-holder on 
record, is the Court which passed tho decree, 
and not the Court to which the decree is trans- 
ferred for execution (a). But the order of the 
latter Court in such a case, if it was perfectly 
competent to deal with the jurisdiction of the 
kind arising in execution of decrees passed by 
itself, cannot be considered as void, so as to be 
incapable of being validated by consent or 
waiver (6). Thamboo Pillai y, Sriramulu 
Naidu, 17 M.L.J. 300. 

Benson and Miller, jj. 

References :—(a) 28 M. 466, F ; (6) 27 M.118 
and 28 M. 437, R. 

(110) Ss. 234 and 244— “Legal representative ," 
meaning of— Decree against Mitakshara 
father — Execution on his death against an- 
cestral property in son's hand— Hindu Law 
— Mitakshar a— Father’s debt — Son's pious 
duty to pay. 


(108) Ss.232 and 372 — Plaintiff assigning de- 
cree pending suit — Assignee's 'righttto 

execute decree in plaintiff's favour . y 
The words “ decree-holder ”in S. 232 must Jbe 
construed as meaning decree-holder in fajbt, 
and hpt as including a party who, in equi|y, 
may afterwards become entitled to the right! of 
the aetpai decree-holder ; and the words pfjjbe 
same se^bion relating to the transfer of a deciee 


Per Curiam (Haringtgn and Geidt, jj., dis 
senting).— When, on the death of a member c£ 
a joint Mitakshara family, against whom a 
decree for money has been passed, Lis son is 
brought on the record as his legal representative 
the question of the liability of the ancestral, 
property, which the son acquires by survivor- 
ship, for the delft covered by tim 
be determined in the execution proceedings, 



m 

Civ. Pro. Code (Act XI Y of 

Meaning of the expression “legal represent- 
ative” discussed. Amar Chandra Kundu v. 
Bebak Chand Chowdhry, 11 C.W.N. 593 = 
5 C.L.J. 491=2 M.L.T. 207 = 84 C. 642. 

Maclean, c.j., and Harinoton, Brett, 
Mitua and Geipt, jj, 

(111) Ss. 235 and 248— Addition of parties— 
Party appellant — Test — Guardian ad-litem 
— Appointment, how long continues— Court 
of Wards Act (IX of 1879 B.C.), Ss. 5, 
35 and 51 —Property not taken ch arge of— 
Court of Wards — Guardian . 

When a person applies to be added as a party 
appellant, the test is whether he can urge any 
of the grounds, upon which the validity of the 
original Court’s order is called in question. If 
he cannot, he ought not to be added as an 
appellant. 

Where a person is named as the guardian ad 
litem in an application for execution, and no- 
tice under S. 248 of the Civ. Pro. Code is issued 
upon him as such guardian, it must be presum- 1 
ed that he has been appointed guardian by 
implication by the Court ; his appointment 
subsists, so long as the Us is pending, and until 
it is formally revoked by the Court. 

When the manager under the Court of Wards 
has not taken possession of a certain property, 
the Court is not in charge of such property and 
cannot deal with it ; and in a litigation with 
respect to such property, the manager of the 
Court of Wards need not necessarily be made 
the guardian or next friend of the ward. 
Krishna Pershad Singh v. Gosta Behari Kun- 
du, 5 C.L.J. 434. 

Mookerjeb and Holmwood, jj. 

References ’. — 14 C. 204 ; 15 I. A. 195 = 16 
C. 40; 30 I. A. 182 = 30 C. 1021; 24 A. 383 ; 28 
A. 137 ; 14 A, 35 and 22 M. 187, Refd . to. 

(112) S. 244— Decree for delivery of possession 
of equity of redemption — Wrongful delivery 
of land, instead of equity of redemption — 
Suit by mortgagee for restitution of land so 
delivered— Application of S. 244, 

S. 244 bars a regular suit, where the question 
relating to execution of a decree is raised bona 
fide , But when the decree itself is, on the 
face of it, wholly irrelevant to the question 
raised, and the v|irohg-doer takes the plea of 
bar to shield hia unlawful gain secured even 
against the express orders of the eluting 
Court, possibly in collusion with the officer exe- 
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outing the decree/ and iix ^ the^abseuoe 
judgment-debtors, S. 244 would seem to. lmi^e/ 
no application. So, where a person sued to 
enforce his right of pre-emption, in a property 
subjeot to mortgage, and got a decree directing 
delivery of possession of the equity of redemp- 
tion therein, but, in execution of the decree, 
the Pat war i delivered possession of the property 
itself, instead of the equity of redemption, a 
regular suit by the mortgagee, claiming restitu- 
tion of the property so wrongfully delivered 
cannot be said to be barred by S. 244, as the 
question ra isod in the suit does not relate to 
the execution, discharge or satisfaction of the 
decree {a). Even if there were any room for 
doubt on this point, the plaint may be treated 
as an application for execution of decree for 
claiming restitution of lands wrongfully deliver- 
ed by the Patwari in executing the decree (6). 
Karam Chand y. Khuda Bakhsh, 5 P.R. 
1907 = 40 P.W.R. 1907. 

Lal Chand, j. 

References (a) 11 W.R. 516, F. (b) 22 C. 
483, 22 A. 121, 28 M. 64, 32 0. 332, F ; 5 M. 
391, 7 M. 255, 23 M. 55, 16 M. 287, 4 M. 285, 12 
W.R. 85. 14 W.R. 39, 12 B. 449, 9 A. 229, 8 
C.W.N. 353, 9 P.R. 1889, 63 P.R, 1901, 45 
P.R. 1904, II. 

(113) SS 244 — Debt of judgment-debtor 

before sale — Sons and grmidsons t if bound 
— Representatives for purposes of execution. 

Held , that the persons, who take the judg- 
ment-debtor’s share in the joint family proper- 
ty by survivorship, are representatives of the 
judgment-debtor, within S. 244, Civ. Pro. Code, 
and that it is not open to them to object that 
the debt, for the recovery of which the decree 
had been obtained, was tainted with immorali- 
ty and illegality. Pehry Lai Binha Y. Chandi 
Charan Sinha, 11 C.W.N. 163=5 C.L.J. 80. 

Rampini and Mookerjee, w. 

References 24 C. 62, Appl. f 9. C.W.N. 134, 
R. ' . 

(114) S. 244— Rent-sale of occupancy holding 

—Application by mortgagee to set aside sale 
— Transferable ho Iding— Representative of 
judgment-debtor. / 

A person, to whom a transferable occupancy 
holding was mortgaged, before its sale in exe- 
cution of a ren t -decree , is a representative of 
the judgment-debtor, within the meaning of 
B. 244, Civ. Pro. Code, and may apply to set aside 
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CiY. Pro. Code (Aet XIY of 188 l).—(Contd.). 

the s*le, under%hat section (a). Srimati Nissa 
Bibi y. Radha Kishore Manikya* 11 C.W.N. 
312. 

Ghose and Geidt, jj. 

Reference* (a) 24 0. 02 (P.B.) and 9 C.W. 
N. 1M, followed. 

(115) S» 844— Abandonment of claim against 
defendant — Non-removal of defendant’s 
name from suit — Defendant , whether party 
to suiU 

Whore the plaintiff in a suit abandoned his 
claim against the defendant, not being able to 
SCrve him with notice, held that the defendant 
was not a party to the suit, notwithstanding 
the fact that the defendant's name was not 
removed from the suit. Yenkatapathi Naidu 
y. Subraya Mudali, 17 M.L.J. 416. 

Boddam, j. 

References:— 21 M. 45, 23 M. 361, H. 

(116) S. 241— Simple money-decree against 
father — Objection to execution on sons— 
Fresh suit against sons instituted on 
strength of such objection — Estoppel. 

The defendants, the sons of a judgment-debt- 
or objected to the execution of a decree obtained 
against the judgment-debtor, on the ground 
that the property, being ancestral, cannot be 
sold in execution of a simple money-decree ob- 
tained against the father, and that a fresh 
decree should be obtained against them. The 
Court dismissed the application for execution 
on that ground. 

Held that the defendants were not entitled 
to plead S. 244 of the Code as bar to a subse- 
quent suit instituted on the strength of their 
former plea ; and it matters nothing that the 
suit as framed was not exactly the suit suggest- 
ed by the plea of the defendants. Jagannadha 
Row y. Kurmayya, M.L.J. 314, 

Subraiimaniya Aiyar and Miller, jj; 

(117) S. 244— Damages resulting from acts 
'■ done tmder cover of execution proceedings, 
suit for, maintainability of— Execution 
Court , jurisdiction— Execution, discharge 
or satisfaction, relating to— Small Cause 
Court, reasons for finding. 

Under S. 244 ef the Civ. Pro. Code, . the 
Court executing the decree could only restore 
to the rightful owner land of which he | had 
been deprived in the 'execution proceedings in 
excess of that decreed, and that where damages 


CIY. Pro. Code (Act XIY of m^rMContd.). 

had resulted from acts done under cover of the 
execution proceedings, either by the decree- 
holder, or at his instigation or suggestion* a 
separate suit for the recovery of such damages 
lies against the decree-holder (a). 

The question of an assessment of damages 
for injury arising from the fact that execution 
was taken out in excess of the relief granted 
under the decree, is not one relating to the 
“execution, discharge or satisfaction of the 
decree n itself but is one outside the decree (6). 

A Small Cause Court J udge is not hound to 
fully set out the reasons for his findings (c). 
Deno Nath Banikya y. Ram Kumar Chakra- 
butty, 6 C.L.J. 527. 

Brett and Mookerjee, jj. 

Deferences : -(a) 11 W.R. 516, 12 W. R. 85 
and 12 B.L.R. 201, F \ (6)7 W. R. 45, R ; (c) 23 
B. 334, 13 A. 533, D. 

( 118) S. 244 — Auction-purchase — Trespass 
by judgment-debtor , decree -holder and other 
persons — Suit by purchaser for compensa- 
tion not barred by S. 244. 

The plaintiff purchased a jmamba in Court- 
auction and the sale was confirmed, but before 
ho obtained possession, the decree-holder and 
judgment-debtor joined with other persons 
and carried away some of the materials of a 
building standing upon the land. Held, that 
a suit for compensation against all these per- 
sons, who were joint wrong-doers, -was not 
barred by S. 244, Civ. Pro. Code, as the ques- 
tion between the parties was not one relating 
to the execution of the decree. Kolintavita 
Antathodan Mama Amina v. Kolintavita 
Muyyarlkandi Bevachi Haji, 17 M.L.J. 543. 

Miller, j. 

(119) S. 244 — Delay in appealing against 
execution-proceedings— See Limitation Act, 
No. 8, 8 Bom, L.R. 858 = 31 B. 38. 

(120) S. 244— Execution-sale in contraven- 
tion of S. 99, Transfer of Property Act— Pur- 
chase by mortgagee, and purchase by stranger, 
effect of — See Transfer of Property Act* 
No. 70, 17 M.L.J. 163 = 2 M.L.T. 181=30 
M. 313. 

(121) S. 244, applicability of, to Agency 
Tracts— See Limitation Act, No. 59, 17 M.L.J. 
147=2 M.L.T. 195 = 30 M. 280. 

Y ' YY: . .. 

(122) S. 244— Suit to set aside certificate 
sale— See Act I of 1895 (Public Demands 
Recovery, Bengal), No. 4, 5 G.t Ji 
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Civ* 18aa). — (Cont^E. ) . 

<123) S. 244— Avoiding sale of mortgaged 
property— Remedy— See Transfer of Proper- 
ty Act, No. 89, 11 G.W.N.iOU-6 C.L.J. 320 

(FA). 

(124) S. 244— Applicability to person not 
party to proceedings— See Attachment, No. 1, 
17 M.L.J. 334=2 M. L. T. 365 = 30 M. 413. 

(126) S. 244— Sale under first mortgage— 
Disposal of surplus sale proceeds— Appeal— See 
Mortgage (General), No. 21, 4 A. L. J. 492. 

(126) S. 244— Consent decree against a 
qualified female proprietor — Objection to its 
execution against reversioner— Overruling of 
such objection— Applicability of the section — 
See Limitation Act, No. 81, 17 M.L.J. 288=2 
M.L.T. 360= 30 M. 402. 

(126-n) S. 244 — Dispute as to right way of 
executing a decree to be dealt with under — 
See Practice, No. 2, 9 Bom. L.R. 1361. 

(126-6) S. 244— See Nos. 28, 48, 74, 100, 106 
and 110, supra and No. 192, infra. 

(127) S. 244 (c)— Application of , where objec- 
tion is raised to the decree itself , and not to 
its execution, dtc. — Objection by party de- 
fendant to sale of mortgaged property or- 
dered to be sold by decree. 

Where, on an application to make a mort- 
gage decree absolute and for an order for the 
sale of the property, a party defendant seeks to 
stop the sale, contending that the decree pas- 
sed against him is not binding on the property , 
on the ground that, since the decree, he has 
been adopted into the family of another parson 
to whom the property belongs, the objection is 
an objection to the decree itself, and not to the 
execution, discharge or satisfaction of the de- 
cree, and, therefore, S. 244 (c) does not apply to 
the case. Kumaratta Seryaigaran alias 
Chinnaswatni y. P.L8.A.R, Sabapathy Chet- 
tiar, 16 M.L.J. 645 = 30 M. 26. 

Boddam and Wallis, jj. 

References ; — 19 A. 480, 21 A. 277, 25 C. 133 
32 C. 265, F ; 7 M. 255, D. 

# (127 -a) S. 244 (c) — See No. 175, infra. 

(J.28) Ss. 244 and 248— Decree satisfied— 
Application by judgment-debtor for refund 
on the ground of fraud— jurisdiction of the 
Court . . 

A Court, to which a decree has been transfer- 
red for execution, if competent to entertain an 
application, by a judgment-debtor, to the effect 
that, when the decree was executed, it was 
harped hy ^ timer and he paid in the decretal 


Civ. Pro. Code (Act XIY of ia88).-(CbR^^ 

amount on account of the fraud practised upcm 
him by the decree-holder, in not mentioning 
the fact of a previous application being dismis- 
sed *as barred by time, and asking for a refund 
of the amount paid by him. The jurisdiction 
of the Court does not cease by the fact that 
satisfaction of the decree was entered and exe- 
cution proceedings had terminated. Panna 
Lai y. Chakkan Singh, 4 A.L.J. 142=A.W.N. 
(1907), 65. 

Knox and Richards, jj. 

Reference : — 24 A. 289, F. 

(129) Ss* 244 and 278— Execution of decree 
against karnavan of Malabar tarwad— 
Resistance by members of the tarwad. 

When a decree has been given against the 
karnavan, as representing the members of the 
whole tarwad, all the members of the tarwad 
must bo taken to be parties to the suit, for the 
purpose of execution proceedings; and, if 
parties, they must proceed under S. 244, and not 
under S. 278. The fact that they claim the 
property which has been attached, adversely to 
the other members of the tarwad, does not 
make them any less constructive parties to the 
decree. Mariyitill Moolamparol Mafchu Amah 
y. Pathramkunnath Cherukot, 2 M.L.T. 31 = 
30 M. 215 = 17 M.L.J. 377. 

Benson and Wallis, jj. 

References 24 M. 658, F; 23 M. 195,10 
M.L.J. 85, Expl. and D; 14 M.L.J. 137, R. 

(130) Ss. 244 and 291 — Mortgage-decree— Bale 
— Stay— Right of auction-purchaser before 
confirmation of sale to deposit decretal 
amount and costs— Representative of judg- 
ment-debtor — Tnchoat title— Right to re- 
deem — Transfer of Property Ac { (IV of 
1882), S.91. 

• 

A first mortgagee obtained a decree on his 
mortgage in the presence of the second mort- 
gagee. When he proceeded to sell the mort- 
gaged properties, an auction -purchaser of the 
proper ties , at a sale held in execution of a 
decree obtained on the second mortgage— Which 
safe, howevor, had not yet been confirmed by 
Court— deposited the decretal amount under 
8. 291, C.P.C., and prayed that the sale might 
be stopped. * 

Held — that the auction-purchaser was a 
representative of the judgment-debtor, second 
mortgagee, within the meaning of S. 244, C.P» 
C,, he was entitled to make the deposit (a). 
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Radha Klshftn Marwari y. Hem Chandra 
Bose, 11 C.W.N, 405. 

Rampini and Sharfupdin, jj. 

« 

References {a) 24 C. 62. F. (b). 4 C.W.N. 
317 = 27 C. 966, Refd. to. 

■(131) Ss. 211 and 291 — Rival decree -holders — 
Order distributing surplus proceeds of a 
putni sale amongst — Appeal — Representa- 
tive of judgment-debtor — Attaching creditor . 

Where, the surplus sale proceeds of a putni 
sale haviug boon attached by two judgment 
creditors of the putnidar on different dates, the 
District Judge made an order for the rateable 
distribution of the sale proceeds amongst them, 
and one of them appealed against that order, 
the judgment-debtor himself remaining in- 
different : 

Held —that no appeal lay, an attaching cre- 
ditor of the judgment-debtor not being his 
representative, within the moaning of S. 244, 
C.P.G. (a). 

S. 244, C.P.G., does not apply, when the 
question concerns two rival decree-holders/ 

Kam Chunder v. Musstt. Hamirain, 11 C.W.N. 
433 — 6 C.E.J. 437. 

Hatpin i and Mookerji, jj. 

References : — (<() 29 M. 313, 16 M. 29, 15 C. 
371, 16 A. 483, distgd. 24 C. 62, A.W.N. (1906), 
62 , R, 

(132) Ss. 244, 291 and 311 — Execution sale 
brought about by fraud* -Waiver of right to 
object to sale— See Waiver, No. 2, 11 C.W.N. 

848 = 6 C. L. J. 02. 

(133) Ss. 211 and 310 A — Decree-holder — Judg- 
ment-debtor — A action purchaser — Repre- 

sentative— A ppeal . 

Wheijo the auction -purchaser is a third per- 
son, and not the decree- holder, and where- 
upon an application being made by the judg- 
ment-debtor under S. 310- A, Civ. Pro. Code, 
to set aside the sale, it is not contested by the 
decree-holder, so that no question arises 
between the decree-holder and the judgment- 
debtor, the order made by the Court does not 
DJI within S. 244, Civ. Pro. Code, and f is, 
consequently, not appealable. Amir Rai y. 
Basdoe Singh, 5 C.L.J. 204. 

R.YMiuNPand Mookerjee, jj. 

References:— 26 C. 449, 1 C.W.N. 703; 21 M. 
416, D. ^ 

(134) 8s, 241 and 310 plication under 

& 310- A by transferee from ju$$nent. 
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debtor —Appeal from order rejecting appli- 
cation. 

The question of setting aside a sale under 
S. 310-A relates to the execution of a decree (a). 
The auction -purchaser is the representative of 
the decree-holder for the purposes of S. 244 (6). 
A transferee of the judgment-debtor’s interest 
after the Court- sale is a representative of the 
judgment-debtor. Where, therefore, an order 
was passed by the District Munsiff rejecting 
an application under S. 310-A, on the ground 
| that it was not made by the judgment-debtor, 

! but by a transferee who had acquired tho inter- 
! est of the judgment-debtor after the date of 
the Court-sale, an appeal lies to the District 
Judge under S. 244, as the question was one 
relating to the execution of the decree, and as 
it arose between the representatives of the par- 
ties. Manikka Odayan y. Rajagopala Pillai, 
17 M.E.J. 291 — 2 M.L.T. 347. 

Benson and Wallis, jj. 

References :—[a) 21 M. 416, 26 C. 449, 19 C. 
683, R ; (b) 28 M. 87, 19 C. 683, 24 C. 62, 25 
M. 529, R. 

(135) Ss. 211 and 311 — Sale, setting aside 
— Second appeal — Order , passing of , event 
happening after , — Duty of Appellate Court 
— E x p ar t e decree — Sale — Application 
to set aside ex parte decree , pending — Court , 
discretion of . 

When the judgment-debtor does not seek to 
set aside the sale on the ground of any material 
irregularity in tho publication or conduct of 
the sale as contemplated by S. 311 of the Civ. 
Pro. Code, but on grounds which, if valid, 
can be advanced only under S. 244 of the Code, 
for instance, the ground that the decree, in 
execution of which the decree-holder purchas- 
ed the property, has been subsequently set 
aside, a second appeal lies (a). 

It is not only competent to a Court of appeal, 
but it may be its duty to take notice of events 
which have happened since the order challeng- 
ed in appeal was made (6). « 

When a sale has been set aside on the ground 
that the decree, in execution of which the sale 
took place, has been nullified by an ex parte 
decree in a regular suit, and an appeal has 
been preferred against the order setting aside the 
sale, if, during the pendency of the appeal, the 
ex parte decree is set aside and the original de- 
cree restored, the appeal ought to be allowed 
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and the Rale restored. Ram y ad S&hu y. 
Bindeshwari Kumar Upadhay, 0 C.L.J. 102. 

Brett and Moqkerjee, jj. 

References :—(a) 27 C. 810 and 31 C. 499, R. 
(b) 6 C.L.J. 92 and 6 C.L.J. 74, F. 

(186) Ss. 244 and 312— Non-service of notice 
under S. 10, Public Demands Recovery Act, 
effect of — Suit to set. aside sale on ground of 
non-service — See Act I of 1895 (Public Demands 
Recovery), No. 3, 11 C.W.N. 745 = 34 0. 787. 

(137) Ss . 244 and 318 — Dispute between judg- 
ment debtors — Application for possession — 
Objection that property purchased with the- 
money of one of them not entertainable in 
execution — Appeal — Execution Court. 

A dispute between ttyo judgment -debtors does 
not relate to the execution , discharge or satis- 
faction of the decree, and cannot be gone into 
by a Court executing the decree. Where, there- 
fore, certain property was sold in execution of 
a decree and the sale was confirmed, but the 
purchaser applied under S. 338, Civ. Pro. Code, t 
that possession be made over to one of t he two 
judgment-debtors, to which the other judg- 
ment-debtor objected, on the ground that the 
property was purchased with her money, which 
she had given to the other judgment-debtor, 
who had misappropriated it, but she did not 
apply to set aside the sale, held that the dis- 
pute did not relate to the execution of the 
decree, but should be settled in a separate suit 
brought for the purpose, and no appeal lay to 
the High Court from the order refusing to 
determine the dispute between the judgment- 
debtors. Kastuia Kuuwar y. Gya Prasad, 

4 A.L.J. 47 — A.W.N. (1907), 29 = 29 A. 207. 

Knox and Richards, jj. 

(138) Ss. 244 and 818— Judgment-debtor, 
objector — Appeal. 

When an application is made by the assignee 
of the decree-holder purchaser for an order 
under S. 318 of the Civ. Pro. Code, the mere 
fact that the judgment-debtors put in an 
abjection, does not make it an application under 
S. 244 of the Code, so as to entitle the judg- 
ment-debtor to appeal against the order passed 
by the Court of first instance or by the Court 
of first appeal, Mahomed Mosraf y. H&bil 
Mia, 6 C.L.J. 749. 

Brett and Mookerjee, jj. 

Reference :—! C.W.N. 658, R. 
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(139 ) Ss. 244 and 335 —Mortgagee from judg- 
ment-debtor after attachment — Representa- 
tive. 

£ mortgagee under a mortgage from the 
judgment-debtor after attachment is a re- 
presentative of the judgment-debtor within the 
meaning of S. 244 of the Code. S. 335 of the 
Code has no applicatian to such a case. 
Narayanasawmi Naick y. Seshappier, 
17 M.L.J. 321. 

Benson and Wallis, jj. 

References : — 20 M. 378, 28 M. 119, 28 C. 
492, 31 C. 737, R. 

(140) Ss. 244 , 396 and 588— Appeal from an 
order made on an application for appoint- 
ment of a Commissioner. 

An application, under 8. 390 of the Code for 
the appointment of a Commission, is not a 
matter which comes within the scope of S. 244. 
No appeal lies from the order made on the 
application, since it is not an order, from which 
a right of appeal is given by S. 588 of the Code. 
Mallayya y. Subbarayudu, 17 M.L.J. 144. 
White, c.j., and Miller, j. 

References 28 M. 127, D., C.M.A. 14 of 
1900, followed. * 

(141) Ss, 244 and 583— Application for res- 
titution Suit barred- — Suit tried as appli- 

cation. 

Where a decree-holder obtains possession of 
the property without intervention of Court and 
the decree is reversed on appeal, no suit lies for 
possession of the property so taken possession 
of after the decree of the lower Court. Ss. 244 
and 583 bar such a suit, the language of these 
sections being imperative (a). 

Where instead of an application for restitu- 
tion, the plaintiff brought a suit fonpoBsession 
but prayed that his suit, may be treated as an 
application for execution, held , that his prayer 
should be granted. Sheodahal v. Bhawani, 
4 A.L.J. 188 — A.W.N. (1907), 90 - 29 A. 348. 
Stanley, c.j., and Burkitt, j. 

References : — (a) 22 A. 79 and 25 A. 441, R. 

(342) Ss. 244 and 586— Appeal against order 
passed under S. 244, Civ, Pro. Code, in execu- 
tion of Small Cause Court decree— See Sm all 
Cause Court Decree, No. 2, 11 C.W.N. 861. 

(148) S'. 245 B— Insolvency Act {St. 11 and 12 
Vic. c. 2), Ss. 13 and 49. ^ 

The provisions of S’. 49 of the Insolvency Act 
(Statute 11 and 12, Vic, e. 21), are not directory 
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or imperati^, but merely permissive; and 
even alter a vesting order has been made and 
the schedule of the Insolvent has been filed, the 
Court has power, under S. 245 B of the Code, 
to direct execution against the person of the 
defendant by his arrest and imprisonment, in 
cases of fraud or misconduct, although the 
amount of the judgment debt is fully admit- 
ted by the insolvent in his schedule. Bhasker 
WamanRanade y. Shridhar KrishnaKothavle, 
9 Bom. L.R. 898. 

Tyabji, j. 

(144) S. 248 — Prayer for issue of notice in a 
defective application for execution — Limita- 
tion Act, Art. 179— Step in aid of execution-- 
See Limitation Act, No. 132, 116 P.R, 1907. 

(144-a) S. 248— Date of issuing notice, 
meaning of — See Limitation Act, No. 140, 1 
M.L.T. 396 = 16 M.L.J. 548 — 30 M. 30. 

(145) S. 248 — See No. Ill , supra. 

(145-fl) 252 — Execution of decree against 

legal 'representative* — Property of deceased 
exempt form attachment — Whether repre * 
sentative personally liable. 

In this case the counsel, for the decree- 
holder petitioner, contended that, under S. 252 
of the Code, the decree might be executed 
against the property of the representatives of 
his debtor other than that inherited from the 
latter, for the reason that the latter property 
was not liable to be sold in execution of decree 
because of the Land Alienation Act. Held , the 
petitioner could not acquire any personal right 
against the representatives for the mere reason 
that the Land Alienation Act deprived him of 
the right of selling the property of bis deceased 
debtor come into the hands of the representa- 
tives. Ram Gopal y. Harjas, 123 P.R. 1906 
= 62 P.L?R. 1907. 

Bum, c.j. 

(146) Ss. 258, 545 and 549— Surety for due 
performance of appellate decree , liability of , 
to be proceeded against in execution. 

On appeal by defendant from a decree against 
hind, he applied, under S. 545 of the Code, for 
stay of execution, when security was given by 
certain persons as sureties on his behalf. The 
decree was confirmed in appeal and the plain- 
tiff-decree-holder took out execution against 
the said^jiretics of the defendant-judgment- 
debtor. ''":The application for execution was 
rejected by the lower Courts on the ground 
that the plaintiff should proceed against the 


! Cl y. Pro* Code (Act XIY of 181?),— (Con /^), 

i sureties by way of separate suit, and not on exe- 
j oution. 

| On revision, the question was referred to the 
! Full Bench, whether a surety, who had given 
I security, under S. 545 of the Code, for due 
| performance of such decree or order as may 
i ultimately be binding upon him, could be pro- 
: ceeded against summarily in execution of de- 
j cree, or whether the proper remedy against him 
j was by way of separate suit. Held, that 
no distinction could be drawn between the 
! case of surety who, before the passing of a 
| decree in an original suit, has become liable as 
I such for the performance of the same, as well 
I as, that of a surety who has given security for 
| the costs of an appeal, both of whom might be 
| proceeded against in execution, under Ss. 253 
and 549 of the Code, respectively, and a surety 
who has given security, for the performance of 
the appellate Court’s decree, under S. 545* of 
the Code, who could, therefore, be as well 
proceeded against summarily in execution as 
the other sureties above referred to. Raghbar 
Das y. Salig Ram, 109 P.R. 1906 (F.B.)“1 
P.L.R. 1907. 

Chatterji, Rattigan and Chitty, jj. 

| References : --77 P.R. 1895, overruled ; and 

! 22 C. 25, Hiss. 

i 

! (147) S. 257 A — Execution of decree — Agree- 

ment varying or satisfying decree . 

, II eld 1 by the Pull Bench, Robertson, J. 

| dissentente (overruling 88 P.R. 1904), that 
agreements under S. 257 A of the Code are not 
void for all purposes, but merely for the pur- 
pose of execution. 

Per Robertson, J . — That the provisions of S. 
257 A, second part, are of general application, 
and not restricted to operations in the execu- 
tion of the decree only to which the agreements 
in question refer. Atraa Singh Y. Bank* Rai, 
61 P.L.R. 1907 (F.B.)=71 P.W.R. 1907. 

Clark, c.j., and* Reid, Chatterji, 
Rattigan, Lal Chand and Robertson, jj. 

(148) S. 257 A — Agreement for the satisfac*. 
tion of judgment-debt in excess— Agreement 
void if made without sanction of Court— Judg- 
ment-debt included with other debts in a 
mortgage-deed— Deed void only to the extent 
of judgment-debt— See Contract Act, No. H, 

9 Bom. L.R, 950 = 31 B. 552. 

( 149 ) S. 257 A— Agreement to give time for 
satisfaction of judgment-debt— See Agent, No. 

1, 6 C.L.J. 689. 
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(1») S. 258 , scope of— Applicability to fore - 
closure-decrees— Execution of decree , 

S, 258 cannot be confined in its operation, to 
the adjustment of money-decrees alone, It is 
applicable to all decrees alike, whether for 
money or for foreclosure (which was the case in 
this particular instance) or any other kind of 
decree. Lachu Y. Riston Lai, 44 P.E. 1906= 
82 P.L.R. 1907. 

Robertson and Chi^ty, jj. 

References. — 5 C. 786 and 25 C. 718, F, % 22 
M. 183 and 25 M. 412, Diss. 

(151) 8. 258 — Adjustment out of Court , un- 
less certified , not a bar to execution. 

The Court is not bound to take account of an 
adjustment of a decree out of Court, by agree- 
ment to receive a smaller sum in entire 
satisfaction of the decree-amount, if such 
adjustment is not certified, under S. 258 of the 
Civ. Pro. Code. Yeerappa Chettiar y. Arurau. 
gam Poosari, 17 M.L.J. 527. 

Wallis and Miller, jj. 

References : — 21 M. 409, 29 M. 312, F. 21 
M. 356, Doubted. 

(161-ft) S. 258 — See No. 96, supra. 

(152) 8. 266 (1)— -Annual hereditary allow . 
ance — Liability to be attached. 

A hereditary right to an allowance payable 
annually from the melwaram of a certain estate 
is attachable in execution of a decree (a). 

The defendant, who has in his affidavit 
admitted that he has a hereditary right to the 
allowance, cannot plead, in second appeal, that 
the allowance is only a voluntary grant. 
Yaidyanatha Sastriar y. Eggia Yenkatarama 
Dikshathar, 17 M.L.J. 373 = 30 M. 279 = 2 M. 
L.T. 388. 

Benson and Wallis, jj. 

Reference : — (a) 9 M.L.J. 113, F. 

■ ■* ■ 

(153) S. 266 {n)— Attachment— Agriculturist 

judgment-debtor — Attachment of fodder — 
Punjab Land Revenue Act— Reference to 
Collector. < 

As regards fodder for cattle belonging to an 
agriculturist judgment-debtor, S. 266, cl. (») of 
the Code taken with S. 70, Land Revenue Act, 
makes it clear that the Civil Court can attach 
only so much as will leave, in the opinion of the 
Collector of the District, to whom a reference 
must be made, a sufficiency for the owner’s 
cattle calculated according to the rules of his 


( Qiv« Pro, (Me (Act XIY of 1882).— [Con td.). 

department. Our Bakhsh y.’Khairati, 82 

P.R. 1901 

.Chatter ji and J ohnstone , jj. 

Reference '. — 93 P.R. 1904. overruled. 

(154) 8s. .268, 285 and 490— Attachment before 
judgment of debt due to judgment-debtor — 
Decrees of Small Cause Court and Original 
Court — Payment by debtor of judgment- 
debtor into Small Cause Court— Volun- 
tary payment — Liability of debtor to pay 
again— Effect of S. 4 90 of the Code. 

A person had two decrees passed against him, 
one by Small Cause Court and the other by 
Munsifi’s Court, both being preceded by attch- 
ment before judgment of a debt due to him. 
The debtor of the judgment-debtor paid the 
amoun t of the decree of tho Small Cause Court, 
notwithstanding a notice issued by theMunsifTs 
Court, prior to attachment after decree in 
Small Cause Court, to pay the amount 
of its decree. Held that the payment in- 
to the Small Cause Court was a vol- 
* untary payment, at his own risk, m a 
Court of inferior jurisdiction, with a full know- 
ledge of the attachment by the higher Court. 
There was therefore no ‘ realization ’ of the 
money paid by the debtor into tde Small 
Cause Court, in the proper sense of the term, 
by that Court. . He was therefore liable to pay 
the amount once again. 

Tho effect of S. 490, Civ, Pro. Code, is to 
put a person attaching before judgment in the 
same position as if he had attached, after 
decree, if decree is passed in his favour after 
attachment before judgment, Ramasawmy 
Udayar y. Chakrapany Chettiar, 17 M.L.J. 
488. 

SUBRAHMANIA AlYAR, J. 

• 

(155) Ss. 274 and 5g3 — Court’s power to 
appoint receiver — See Transfer of Property 
Act, No. 8, 2 M.L.T. 167=17 M.L.J. 201 = 30 
M. 255. 

(156) S. 278— Attachment in execution of 
decree — Executing Court suo moto refusing 
to attach property— Material irregularity— 
Mutation not conclusive proof of ownership. 

Held, that, where a decree-holder applies for 
attachment of certain property as belonging 
to his judgment-debtor, the Court executing 
the decree cannot suo moto refuse to attach it 
on the ground that it does not belong to the 
judgment-debtor, and that the proper proce- 
dure Is to all ow attachment and in the case an 
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objection be Sled by a claimant under S. 278, 
C.P.C., to decide it in accordance with law. 

Diwan Chand y. Mer Khan, 18 P.W.R. 1907. 
Lal Chand, .t. 

(156-a) S. 278 — Order dismissing application 
made under S. 278 of the Code for default — 
Order passed without an investigation — Appli- 
cability of Act II of the Limitation Act — See 
Limitation Act, No. 51, 17 M.L.J. 554. 

(156-5) S. 278— See No. 129, supra. 

(157) 8s. 278 and 280 — Execution of decree — 
Suit for declaration that property sought to 
be attached belongs to judgment-debtor — ! 
Procedure. 

Where a judgment-creditor, seeking execu- 
tion against property alleged to be of the judg- 
ment-debtor, is met with a plea that the proper- 
ty in question is not the property of the judg- 
ment-debtor, the judgment-creditor is not* 
obliged to take proceedings under section 278 
and wait until an adverse order is passed in 
those proceedings but may at once institute a 
regular suit for a declaration that the property 
sought to be taken in execution is the property 
of the judgment-debtor. Makbul Fatima Y. 
Lalta Kunwar, A.W.N. (1907), 207 = 4 A.L.J, 
574. • 

Knox, c.j., and Dillon, j. 

References 18 A. 410, 23 B. 266, F ; 10 A. 
165, A.W. N. (1904), 190, D. 

(158) Ss. 278, 373 and 047 — Application for 
removal of attachment — Subsequent ; with- 
drawal without consent of Court — Suit for 
declaration , not barred. 

Where the plaintiff first put in a petition 
under S. 278 for removal of attachment of 
certain property, and then withdrew it with- 
out portnission of the Court, held that S. 373 
of the Code read with S. 647, is no bar to a 
fresh suit for a declaration of his right to the i 
attached property. Supal Panday y. Sukkhu 
Koiri, 4 L.B.R. 75. 

Irwin, j. 

(159) Ss. 278, and 498 — Attachment of perish-* 
able property — Sale while pivceedings for 
removal of attachment are pending— Dis- 
posal of sale proceeds. 

Where moveable property under attachment 
is sold to prevent waste or deterioration, and 
where at the time there are ponding proceedings 
for removal of attachment taken under S. 
278, the sale proceeds should be kept in deposit 
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and should be taken to represent the property 
that has been sold, and they should follow the 
result of the order passed in the removal of 
attachment proceedings. Ha Kyin Y. Hutu 

Raman Chetti, 4 L.B.R. 16. 

Hartnoll, j. 

(159-n) S. 280 — See No. 157, supra. 

(160) S. 283 , Suit under — Valuation of suit — 
Jurisdiction— S. 12, Madras Civil Courts 
Act , 1873. 

Where ihe suit is one for getting rid of the 
effect of the order disallowing the claim of the 
plaintiff to the property when it was attached in 
execution of the money -decree obtained by the 
defendants Nos. 1 and 2 against the third defend- 
ant, and where, though the judgment-debtor is 
impleaded as a third defendant, the plaint con- 
tains no statement of any cause of action as 
against him for declaration as to the plaintiff’s 
title to the property, the suit must be held to be 
one for declaration of the plaintiff’s right render- 
ed necessary by the order passed against him 
allowing the attachment at the instance of 
defendants Nos. 1 and 2 ; and the valuation of 
the subject-matter of the suit should, on prin- 
ciple, be taken to bo the amount for which the 
attachment was made, if the same is less than 
the value of the property (a). 

Where there is no allegation in the plaint chat 
the judgment-debtor was, in fact, a party to the 
claim proceedings, he cannot, in point of law, 
be considered a party to it (6), Krishnasawmi 
Naidu y. Somasundram Chettiar, 17 M.L.J. 
95 (F.B.L- 2 M.L.T. 116-30 M. 335, 

Surra hmania Aiyar, Benson and Miller, 
jj. 

References (a) 17 A. 69, D. (b) 25 M. 721, 
R ; 10 M.L.J. 136, commented upon. 

(161) S. 284 — Execution of compromise decree 
—See Compromise Decree, No. 4, 6C.L.J. 95 

| -11 C.W.N. 879 = 34 C. 886. 

j (162) Ss, 284 and 285 — Execution of decrcer— 
Attachment by two Courts of different 
grades — Sale by Court of lower grade, 
validity of— Statute, construction of — 
Jurisdiction. 

Where the same property is under attach, 
menfc by two Courts of different grades, a sale 
effected by the Court of a lower grade is not 
a nullity, and a valid title passes to the pur- 
chaser (a). 
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S. 285, Civ. Pro. Code, is directory and deals 
with procedure. It is not intended by this 
section to take away the jurisdiction conferred 
by S. 284 of the Civ. Pro. Code. 

It must be shown by the clearest language 
that jurisdiction given by one section of the 
Act has been taken away by another and subse- 
quent section. Gcpi Chand Bothra y. Kase- 
munnessa Khatun, G. C. L. J. 180 = 34 C.836. 
Maclean, c.j., and Holmwood, j. 

References (a) 12, C. 332, 12 C. 317, 19 C. 
651, 25 C. 46, 22 B. 88, 22. M. 295, 11. 

(162 -a) S. 285 —See Nos. 154 and 162, supra. 

(163) 8s. 287 , 295 (6), 311 , 313 and 622- 
Execution sale of mortgaged property— 
Mortgagee's right to have property sold free 
of mortgage — Discretion of Court — High 
Court' s powers of interference under S. 622. 

Where property liable to be sold in execution 
is subject to a mortgage, the law gives no right 
to the mortgagee to have the property sold free 
of his mortgage, giving him the same rights 
against the sale proceeds as he has against the 
property. It is left to the discretion of the 
Court to make an order under el. b of S. 295. 
If his mortgage is not inserted in the proclama- 
tion of sale, bis interests are in no way affect- 
ed. If his mortgage is a good one, the Court 
cannot alloc t his rights over the property, even 
if it sells the property as being unincumbered. 
This being so, the Chief Court should not exer- 
cise its revision powers on behalf of a mortgagee, 
even when there has been material irregularity 
in not setting forth in the sale proclamation 
anything about his mortgage. Still less should 
the Court interfere to order an enquiry, which 
a mortgagee cannot claim, or to order a Court 
to act under S. 295 ( b ). Hla Baw Y. S. K. R. 
Muthiah Chetty, 3 L.B.R. 275. 

Fox, c j., and Ik win, j. 

References: — 2 L.B.R. 333, R ; 4 M. 383, 13 
C. 225, 9 M. 508, 15 M. 372, 6 B. 582, 584, 
cited. 

* (164) Ss . 287 and 311— Sale proclamation , 

1# place for sale fixed in — The conducting of the 
sale elsewhere a material irregularity. 

In this case, contrary to the express order of 
the Court to sell the property in question at 
the premises, the sale proclamation advertised 
the sale to take place at the Court-house and 
the sale was in fact conducted at the premises 
of some of the buildings advertised for the sale. 

Held , this was a serious irregularity, which 
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may well be presumed to cause substantial in- 
i jury by keeping away bidders and an irregular— 

! nty empowering the Court to set aside the sale 
undqr 8. 311 of the Code, under which proof 
of substantial loss was not essential ; and 
further, the mistake in the sale proclamation in 
question, as regards the place of sale, would, in 
the ordinary course of events, result in causing 
injury to the person, whose property was 
advertised for sale. Duni Chand v, Atma 
Singh, 132 P.R. 1906=11 P.L.R. 1907. 

Lal Chand, j. 

References : — 22 A. 140, 23 M. 227 (P.C.), 24 
C. 291, 33 C. 1, 32 C. 542, 20 A. 412 and 30 
P.R. 1899, R. 

( 1 65) S. 291 — Stay of proceedings — Fresh pro- 
clamation necessary after each stay. 

Under 8. 291 of the Code, when the stay of 
proceedings is removed, a fresh proclamation 
ought to be issued, in compilation with the terms 
of that section. When such a proclamation 
has not been issued, the judgment-debtor’s 
remedy is to object to the confirmation of tho 
sale, and not to impeach the sale by regular 
suit. Gujrajmati Teorain y. Saiyid Akbar 
Husain, 9 Bom. L.R. 83(P.C.) = 2 M.L.T. 47- 
5 C.L.J. 138---11 C.W.N. 393 ■ - 17 M.L.J. 112 
= 29 A. 196. 

Loud Macnaghten, Loud Atkinson, Sin 
Andrew Scjoble and Sin Arthur 
Wilson. 

(165-a) S. 291— See Nos. 130, 131 and 182, 
supra. 

(166) S. 295“ Decree against two principal- 
debtors and surety — Decree against principal- 
debtors alone for larger sum — Partial satisfac- 
tion of decree against the principal-debtors 
alone by rateable distribution — Extent of sure- 
ty’s liability— See Principal and Surety, No. 
1, 2 M.L.T. 30 = 30 M. 167. 

(167) 8. 295 , provisos (a and b) — Execu- 
tion sale of property “ subject to mortgage ” 
and “ free from mortgage ” — Procedure. 

Where a decree-holder desires that the mort- 
gaged property be sold free of the mortgage and 
that the mortgagee should have the first claim 
on tho sale proceeds, the consent of the mort- 
gagee is required under S. 295, proviso (6), and 
the Court should issue notice to the mortgagee 
to ascertain whether he assents. If the pro- 
perty is to be sold free of the mortgage and the 
mortgage is to be extinguished out of the sale 
proceeds, there is no reason why the purchase^ 
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should know anything about the mortgage, and 
the sale proclamation, therefore, ought not to 
contain any reference to the existence of the 
mortgage. If, on the other hand, the .sale 
should be “ subject to the mortgage/* care 
should be taken that the proclamation is 
properly worded and that the bailiff explains 
to bidders that he is only soiling the judgment- 
debtor’s right to redoom, and that the mortga- 
gee still retains his right to realise his money 
by sale of the property. Shwe Seik y. M. A. R. 
Somasundram Chetty, 8 L.B.R. 258. 

Irwin, j. 

(167 -a) S. 295 (6) — See No. 163, supra , and 
No. 175, infra . 

(168) Ss. X95 (c) and 311 — Sale in execution 
of mortgage decree — Sale continued after 
realisation of mortgage amount — Bights of 
prior decree-holders in surplus sale pro- 
ceeds — Illegality. 

Where property subject to a mortgage is sold 
in execution of the mortgage decree, and there 
aro other decree-holders, who have, prior to the 
sale, applied to the Court to execute their 
decrees and had even attached the mortgaged 
property, it cannot be contended that the sale 
ought to «have been stopped as soon as the 
amount of the mortgage decree was realised 
and that the sale of the rest of tlio property 
was illegal. The sale by the Court must be 
held to have been in execution of those decrees, 
in accordance with the other decree-holder’s 
application as well as in execution of the mort- 
gage decree. S. 295 (c) contemplates such a 
case. Yenkatarama Sastriar y. Mangalath- 
ammal, 17 M.L.J. 80. 

Benson and Wallis, jj. 

(16?) an d — Revision, where Court 

fails to exercise jurisdiction --Rateable 
distribution , application for — 4 4 Same judj- 
ment-debtors, ’ ’ meaning of —Right of decree- 
holders to rateable distribution in case 
where decrees against estates of different 
persons but where same persons are judg- 
ment-debtors. 

Held, that, in order to claim a rateable dis- 
tribution under S. 295 of the Code, it is hot 
necessary that the two decrees should have been 
passed precisely against the same judgment- 
debtors, but that the test is whether the 
applicant for a rateable share and the person in 
execution of whose decree assets have been 
realised have both applied for execution against 
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the same judgment-debtor. Ikbal Jahan Begam 
y. Munney Mirza, 10 Q.C. 129. 

Scott, j.c., and Chamier, a.j.c. 

References 8 O.C. 86, 30 0. 583 , 26 M. 
179, R. 

(170) Ss. 305, 310- A, 311 and 312— Sale in 
execution of mony -decree — Time given to 
the judgment-debtor to raise money by 
2 wivate alienation — Validity — Revision — 
S. 70, cl. (a) of Punjab Courts Act • 

Where, after auction-sale of immoveable pro- 
perty in execution of a money-decree, the judg- 
ment-debtor applied for time, under S. 305 of 
the Code, to enable him to raise the amount of 
the decree by mortgage of the property sold by 
auction, held that the executing Court had no 
power to grant the application under that sec- 
tion. The executing Court was bound, under 
tho imperative provisions of S. 312, to pass an 
order confirming the sale, if the sale is no t set 
aside before the expiry of the period of limita- 
tion prescribed for applications under Ss. 310 A 
and 311 of the Code (a). 

Where the lower Appellate Court, in upset- 
ting the order of execution of the lower Court, 
had acted upon a complete misapprehension of 
the powers of an executing Court, and wholly 
disregarded the imperative provisions of law, 
held that the irregularity warranted the inter- 
ference of tho Chief Court on revision, under 
S. 70, cl. (a) of the Punjab Courts Act. Gir- 
dhari Lai y. Bhago, 92 P.R. 1907. 

Shah Din, j. 

References : — (a) 24 C. 682, 31 C. 1011, R. 

(170-a) S. 310 — See No. 66, supra . 

(171) 8.310 A — Order under — Refusing to 
accept a deposit — Appeal . 

An order under S. 310 A of the Civ. Pro. 
Codo, refusing to accept a deposit, is an order 
in execution of the decree, within the meaning 
of S. 244 (c) of the Code, and an appeal lies 
from such an order. Imtiaz Begam Y. Dhumaxi 
Beg am, 4 A.L. J. 135=A.W.N. (1907), 64 = 29, 
A. 275. 

■ * 

Knox and Richards, jj. 

References .*—19 A. 140, not followed ; 26 A. 
447 and 28 C. 73, R. * 

(172) S. 310 A — Sale in execution— Deposit 

to set aside — “ Perscm ivhone immoveable 
property has been sold under -raiyat 

under the judgment-debtor— X jocom s tan di* 



m 

(Bit. 9*» C«^ 

An under-raiyat can apply under S. 310- A, 
Civ. Pro. Code, as beifig a person, whose 
immoveable property has been sold in execution 
of a decree for arreas of rent due in respect of 
the. superior holding (a). Chandra Kumar 
Nath v. Kamini Kumar Ohoce, 11 Q.W.N. 742. 

Maclean, c.j., and Fletcher, J. 

Reference s :-(a) 32 C. 107 ; ‘20 C. 1 (F.B.) ; 8 
C.W.N. 55; 8 C.W.N. ‘282, F. in Principle ; 29 
C. 459, dissented from. 

(172-u) S. 310A, — See Nos. 133, 134 and 
170, supra. 

(178) S*i 310 A and 311 — “ Applies," mean- 
ing of— Presentation of an application to 
the Munaarim — Withdrawal of application 
before order passed— Making of application 
when deemed to be complete. 

Held that, where an applicant presented an 
application under S, 311, Civil Procedure Code, 
to the Munsarim of the Court, and, before the 
Court passed an order on it, he applied to with- 
draw the application and the application was 
consequently withdrawn, the applicant should 
be held to have withdrawn his application be- 
fore the making of it was complete, should not 
be considered to have applied under S. 311, and 
should be held to be entitled to make an appli- 
tion under S. 810A. Kftja Mohammad Sardar 
Husain Khan y. Sajjad Mirza, 10 O.C. 141. 

Chamier and Sanders, a.j.cs. 

Reference :—o O.C. 137, Appr. 

(174) Ss. 310 A and 316— Scope of S. 310 A 
*< Person whose immoveable property has 
been sold "’-Hale by judgment-debtor after 
auction Me but before confirmation. 

Under S. 816, Civ. Pro. Code, title does not 
pass to the purchaser until the sale in execu- 
tion of a decree is confirmed, and, until confirm- 

ation,sit is open to the judgment-debtor to 

transfer his interest so as to entitle the party, 
to whom the interest is transferred, to apply 
under S.810A. The words “ person whose 
immoveable property has been sold M in S. 310- 
A includes cases where a person purchases im- 
moveable property from the judgment-debtor, 
after the auction sale, but before the expiration 
of 80 days and before - confirmation. Appaya 
ChettS v. Kanh&li Beari, 17 M. L. J. m~80 
M. 214. 

White, e.J., and Miller, j. 

References 26 M; 865:, F ; 1 C.W.N. 279, 
Dm. 
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(175) Ss. 310 A, 320 ,295 and 34-t(c)— Decree— 
Execution-Application by another decree- 
holder tinder S. 295 for rateable dis- 
tribution — Execution proceedings transfer- 
red to the Collector — Sale of .property by 
Collector— Judgment-debtor applying to set 
aside the sale— Deposit in Court of the 
decretal amount and five per cent, of pur- 
chase money— Refusal to set aside the 
sale— Appeal — Confirmed sale can be set 
aside— Collector's power to set aside the 
sale. 

C, a decree-holder, in execution of his decree, 
attached certain properties belonging to his 
judgment-debtor. H, another decree-holder 
against the same judgment debtor, applied to 
execute his decree and prayed for rateable dis- 
tribution under S. *295 of the Code. The exe- 
cution proceedings were transferred to the 
Collector under S. 320 of the Code. The 
properties were sold by the Collector in execu- 
tion of C's decree. Within thirty days of sale, 
the judgment-debtor applied under S. 310A of 
r the Code to set aside the sale, and deposited in 
Court five per cent, of the purchase money as 
well as the decretal amount specified in the 
proclamation of sale. The. Subordinate Judge 
declined to set aside the sale, inasmuch as the 
judgment-debtor had not deposited also the 
amount due under IDs decree. The judgment- 
debtor appealed, but the District Judge dis- 
missed the appeal on the ground that no appeal 
lay. 

On appeal to the High Court, it was contend- 
ed (1) that no appeal lay; (2) that inasmuch 
as the execution proceedings had been referred 
to the Collector, S. 310A of the Code had no 
application, and (3) that the judgment-debtor 
could not apply under S. 810A, botttuse the 
sale had already been confirmed by the Col- 
lector. 

Held , (1) that an appeal would lie from an 
order under S. 810A of the Code, where the 
case fell under S. 244 (c) of the Code (a) ; 

(2) that the Code conferred no power on the 
Collector to set aside a sale under S. 810A. 
nor was there any rule vesting that power in 
the Collector. The power to act under S. S10A 
continued in the Court, notwithstanding the 
transfer of execution to the Collector ; 

(8) that there was nothing in S. 310A which 
precluded the Court from setting aside the sale, 
merely because it had been confirmed ; 

c 17 
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(i) that it was erroneous on the part of .the 
Subordinate Judge to hold that it Was incum- 
bent upon the judgment-debtor to deposit in 
Court anything except that, for which S. ‘BlOA 
has made provision. Pita Moti v. Chunilal 
Har&kchand, 9 Bom. L.R. 15 = 31 B. 207. 
Jenkins, c.j., and Beaman, jr. 

Reference : — {a) 25 B. 418, qualified. 

(176) S. 311 — Execution-sale — Holding the 
sale at an earlier hour than that mentioned 
in proclamation — Material irregularity— 
Onus of proof. 

An execution-sale held at an earlier hour than 
that notified in the proclamation of sale is not 
void, but is only a material irregularity. The 
person affected by such sale may apply, under 
S. 311 of the Code, to set aside the sale. But 
in order to succeed in his application, lie must 
prove that substantial injury resulted from the 
irregularity. Karathan Chetti y. Palaneappa 
Chctti, U.B.R. (1907), Civil Procedure, 9. 
Shaw, j.c. 

References : — 7 A. 289, G76; 21 C. CG, 24 c! 
291, 20 M. 159, 14 W.R. 320, 25 W.R. 328, 
10 I.A. 25 (P.C.), 15 I.A. 171 (P.C.) = 12 M. 19, 
27I.A..21G (P.C.) = 23 B. 337 and G C.W.N. 
48, R. 

(177) S. 311 — Suit to set aside sale held 
under Act I of 1895 (Bengal) on the ground 
that there were irregularities in the certificate 
proceedings — See Act 1 op 1895 (Public 
Demands Recovery), No. 8, 5 C.L.J. 240=2 
M.L.T. 158 (F.B.). 

(177 -a) S. 311— See Nos. 74, 132, 135, 1G3, 
164, 168, 170 and 173, supra. 

(178) Ss. 311 , 312 and 313 — Execution of 
decree — Sale in execution— Objection subse- 
quently taken by tt& judgment-debtor that 
the property soldsivas not legally saleable — 
Estoppel. 

Held that a judgment-debtor, who might 
have raised objections to a sale in execution of 
a decree against him, but who has refrained 
from doing so, and who might have appealed 
against the order for sale, has to right, after the 
sale has been carried out, to pr efer an objection 
that the property sold was not legally saleable, 
limed y. Jas Ham, A.W.N. (1907), 193= 

4 A.L.J. 519 = 29 A. 612. 

Aikman, j. 

References :—7 A. 641,26 C. 727, F. 

(179) 8s. $11, 312 and 388 O}— Application 
of judgment-debtor for resale dismissed for 


default — Further application for review , 
dismissal of— Right of appeal — Ordering 
resale without fresh proclamation, validity 
of. 

Where, in execution of a decree, an auction 
sale was confirmed under S. 312 in the absence 
of objection under S. 311, and an application 
made thereafter to set aside the sale was dis- 
missed for default and, thereupon, another 
application was made on behalf of the judgment- 
debtor. asking (r/) that the dismissed applica- 
tion be restored or (6) that this be treated as a 
fresh application to set aside tho sale or (c) 
that this be treated as an application for re- 
view, but was also rejected, no appeal lies 
against eitheu of the orders of dismissal, inas- 
much as they do not come cither under S. 588 
(16) or under S. 312. 

The action of the Court in setting aside the 
sale under a decree and then proceeding to sell 
the property without fresh proclamation is 
illegal. Bishambar Das Y. Udho R&m, 26 P. 
R. 1907. 

Johnstone, j. 

(180) Ss. 311 and 588— Appeal from an order 
dismissing the application in default. 

Held , that no appeal lies from an order dis- 
missing for default an application to set aside 
a sale under S. 311, Civil Procedure Code. 
Sripal Singh y. Pandit Ratcn Lai and Maiku 
Lai, 10 O.C. 171. 

Sandkks and Gkeeven, a.j. cs. 

References 5 O.C. 294, F ; 10 M. 270, li. 

(181) S. 312 — Execution sale, confirmation 
of — Effect of confirmation — See Execution 
Sale, No. 2, 4 L.B.R. 40. 

(181-a) S. 312— See Nos. 136, 170, 178 and 
179, supra . 

(181-6) S. 313— See Nos. 168 and 178, 

supra . 

182) S. 315— Decree-holder not bound to re- 
pay purchase money, when sale is set aside, 
until called upon by purchaser to do so — Soo 
Limitation Act, No. 123, 17 M. L. J. 194 =*30 
M. 209. 

(183) 8. 316 — Decree reversed , before sale 
confirmed— Effect of* 

Where property is sold in execution of a 
decree, but, before the sale certificate is issued, 
the decree, under which the sale took place, is 
reversed, the title to the property does not vest 
in the purchaser. A Court, therefore, should 
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hold its hand and refuse to grant a certificate, 
if r bofore it is issued, the decree is set aside. A 
person, whose property lias been sold, is, in 
such case, entitled to his property, and not the 
purchase money. Ram Sukh y. Ram Bahai, 
4 A.L.J. 486 = A. W.N. (1907), 198 = 29 A. 591. 

Airman, j. 

(183 -a) S. 316— See No. 174, supra . 

(184) S. 317 — Certified purchaser— Interpre- 
tation. 

The words “ certified purchaser ” in S. 317, 
include the person standing in the shoes of the 
Court purchaser. Hail GoYind Joshi y. 
Ramaohandra Narayan, 8 Bom. L.R. 873 = 
31 B. 61. 

Aston and Heaton, jj. 

References 8 M. 511, 21 A. 196, 26 C. 509 
and 14 M.I.A. 496, /?. 

(185) S. 317— Joint decree — Purchase at sale 
in execution by one decree-holder— Suit for 
declaration that property purchased teas 
joint . 

In execution of a joint decree on a mortgage, 
one of the decree-holders obtained leave to bid 
at the auction sale and purchased the mortga- 
ged property for the exact amount of the de- 
cree, namely, the mortgage debt, interest and 
costs. Satisfaction of the decree was entered up 
and the purchaser took possession of the pro- 
perty. Held that section 317 did not preclude 
the othor joint decree-holder from suing for a 
declaration that the property so purchased was 
the joint property of himself and the actual 
purchaser. Achhaibar Dube y. Tapasi Dube, 
A. W.N. (1907), 166 = 29 A. 557. 

Rickards, j. 

Reference 12 B.L.R, 317, R. 

(186) S. 318 — Application under, made by auc- 
tion-purchaser rejected as made beyond time, 
no bar to suit for possession of property pur- 
chased— See Execution of, Decree, No. 8, 
A. W.N. (1907), 131 = 4 A.L.J. 434 = 29 A. 463. 

• (186-a) &. 318— See Nos. 137 and 138, supra. 

(4.87) S. 3*20 — Decree— Execution — Execution 
transferred to Collector— Partial execution — 
Application for instalments — Limitation Act 
(XY of 1877). Art. 175 See Act XVII of 1879 
(Dekhan Agriculturists’ Relief, Bombay, 
No. 4, 8 Bom. L.R. 963 = 31 B. 120. 

(187-a) S. 320-«-3ee No. 175, supra. 

(188)$5<£#0 and 325 A —Ancestral property— 
Execution of decree— Property taken under 
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management of the Collector— Disabilities 
of prop rie tor pending term of management . 

In» pursuance of the powers conferred upon 
him by rules framed by Government under 
S. 320 of the Code of Civil Procedure, the 
Collector sanctioned a lease of certain zamindari 
property of the judgment-debtor for a period 
of seventeen years, the lease being executed in 
the name of the judgment-debtor, but with the^ 
permission of the Collector. 

Held, that the disabilities imposed by the, 
first paragraph of S. 825- A of the Code affected 
the judgment-debtor during the pendency of 
such lease ; and, semble , that such disabilities 
continued, so long as any of the debts, for the 
satisfaction of which the judgment-debtor’s 
property was taken under management by the 
Collector, remained unpaid. Gang a Prasad 
v. Ganga Bakhsh Singh, A.W.N. (1907), 112 
-29 A. 415. 

Stanley, c.j., and Burkitt, j. 

» 

(189) 8. 325 A — Judgment-debtor and his 
representative — Incompetency to alienate . 

The incompetency to alienate, fastened on the 
judgment-debtor and his representative in in- 
terest, by S. 325 A of the Code, is a personal 
disqualification, and one which operates to make 
every alienation in contravention of the provi- 
sions of that section absolutely void, and of no 
effect against any person whatsoever. Murray 
y. Murat Singh, 3 N.L.R. 171. 

Stanyon, a.j.c. 

References:— 4 C.P.L.R. 156, Diss. 1 C.P.L. 

R, 23, D ; 30 C. 539 ; 17 C. P. L. R. 13 ; 25 A. 
195, R. 

• # 

(189- a) S. 325-A — See No. 188, supra. 

(190) Ss . 328, 331 and 622- Obstruction to 
execution of decree — Application by decree - 
holder for removal of obstruction — Rejection 
of application— Appeal— High Court— 
Revisional jurisdiction. 

A decree-holder made a complaint, under 

S. 328 of the Code, to the Judge who, holding 
that the matter came under S. 331 of the Code, 
without registering the claim as a suit and 
without making any enquiry, rejected the com- 
plaint. 

Held, the order was not appealable ; but it 
was one which could be dealt with by the High 
Court under the powers conferred upon it by 
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S. 622 of theAJode (a). Yishnu Ramchandra 
v. Ramohandra Yeshw&nt, 9 Bom. L.R. 986. 

Rubsel, a.c.j., and Heaton, j. * 

Befcrences : —(a) 14 C. 235, 16 M. 127, Diss . 

(191) B. 382— Execution of decree— Claim 
by person other than judgment-debtor — 
Inquiry. 

S. 831 of the Codo is in imperative terms, 
and in all cases in which its provisions are 
applicable they must be given effect to. In 
execution of a decree for possession of immove- 
able property, a person other than the judg- 
ment-debtor in possession of property objectod 
to the execution, alleging, in good faith, some 
title to the property. Meanwhile, execution 
was stayed pending a suit by the mortgagee of 
the judgment-debtor. Therefore the Court 
did not pass any order on this petition. The 
order staying the execution being withdrawn, 
the District Judge before whom the petition 
was pending ordered the execution of the de- 
cree, on the ground, that the petitioner was no 
longer in possession of the property, he having i 
been temporarily absent. 

Held, on revision by the Chief Court, that 
the petitioner’s objection, having been pre- 
ferred in good faith, should have been made 
the subject of proper inquiry under S. 331. 
His temporary absence could not affect his 
claim. Sundar Dobs y. Raja Baldeo Singh, 
118 P.R. 1907. 

Rattigan, j. 

(191-o) S. 331— See Nos. 28 and 190, supra . 

(192) 8s. 331 and 244— Obstruction, to execu- 
tion of decree, by a person other than a 
judgment-debtor— 8. 244 — Applicability of, 

A perspn, against whom no decree was passed , 
is not a judgment-debtor. And, when obstruc- 
tion to the execution of a decree is caused by 
any person other than the judgment-debtor, 
the decree-holder’s application to remove the 
obstruction should be registered as a suit under 
S. 331. S. 244 does not apply to such a case, 
Jathavedan Nambudri y. Kunju Achan, 
16 M.L.J. 433 = 2 M.L.T. 34 = 30 M. 72. | 
Subrahmania Iyer and Miller, jj. 

References. — 22 M. 161, not F., and 28 M. 
891. d. ; T 

(493 ) Ss, 831 and 332 — Decree for delivery 
of possession of the Ammove able property — 
Obstructum to delivery by third party in 
) :■ goodfaith—His remedy. - 1 , . : ^ 


Civ. Code (Act XIV of 

S. 331 of the Code contemplates an applica. 
tion by the decree-holder; and a third party 
resisting the delivery of possession of property 
to a decree-holder cannot apply for the invest!" 
gation of his claim under this section , but may 
do so under S. 382 of the Code after he has been 
dispossessed. Sukhaia Singh y. Balj Rath 
Goenka, 12 C.W.N, 115. 

Woodroffe and Coxe, sj. 

(194) S. 332— Decree— Execution— Khatedar 
—Non-payment of Government Assessment- 
Forfeiture -Re-letting — Person other than 
the judgment-debtor. 

S obtained a decree for possession against 
his tenant P. ' P thereafter made default in 
payment of the Government assessment. The 
lands were consequently forfeited to Govern- 
ment ; and were again let to P under a Kabyla - 
yat. S then, in execution of his decree, 
recovered possession of the lands from P. 
P applied, under S. 332, C.P.C.,toget back 
the lands. The lower Court granted P’s ap- 
plication. 

Held that it was erroneous to speak of P as 
a person other than the judgment-debtor : ho 
was the judgment-debtor and none the less so 
because he might have acquired an interest 
subsequent to the date of the decree passed 
against him. 

He Id, further, that P could not rely on his 
new title as an answer to S’s claim for posses- 
sion, for P had, by availing himself of his 
position as Khatedar, gained an advantage in 
derogation of the rights of S. Shripati Kund- 
lik Y. Piraji Pattoji, 9 Bom. L:R. 1018. 

Jenkins, c.j., and Heaton, j. 

(194-c ) S. 382— See No. 198, supra , 

(195) Ss . 332 and 372— Assignment pendmte 
life— Addition of assignee as co-defendant after 
the period of Limitation— See Limitation Act, 
No. 38, 3 P.R. 1907 = 42 P.W.R. 1907; 

(196) S. 335 — Auction-purchaser— Resistance 
to his taking possession— Enquiry— Appto* 
cation dismissed for default— Regular suit 
— Limitation— Limitation Act (XV of 
1887), Sch. II, Art. 11. 

When an application under S. 335, Civ* Pro. 
Code, came on for hearing, the applicant asked 
to withdraw his application for want of evidence, 
Ond the opposite party Utoty present, the Court 
directed the application to he dismissed “lor 
:delmtft:of ; ^ 
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HeW, that, no enquiry having been held 
within the meaning of S. 335, Civ. Pro. Code, 
the applicant was not precluded from bringing 
a regular suit to establish his claim, more 
than a year after the date of the order. 

It is a condition precedent to passing an 
order under S. 335, Civ. Pro. Code, so as to 
make it conclusive, unless a suit is brought 
within a year, th&t the Court shall enquire 
into the matter of resistance, etc. (a). S&r&t 
Chandra Biau v. Tarini Prosad Pal Chowdry, 
11 C.W.N. 487 = 84 G. 491. 

Maclean c.j., and Geidt, j. 

References: — (a) 1 C.L.J. 296, 1 C.W.N. 24, 
82 C. 687, D. 

(197) 8 . 335— Finality— No judicial deter- 
mination— Limitation Ad (XV of 1877), 
Sch . II, Art. 11— Test— Manager of the 
joint Hindu family, decree against , bind- 
ing character of. 

Under S. 385 of the Code, the only order, 
upon which the character of finality is impres- 
sed, is an order made upon enquiry. 

Where the matter of the obstruction, about 
which the purchaser had complained to the 
Court, was not investigated at all, and where 
there was no judicial determination as to 
whether the obstruction did, as a matter of 
fact, exist or whether the obstruction was justi- 
fiable, and the Court, without any enquiry, 
dismissed the application for default, and the 
proceeding was withdrawn, the order is not of 
the description contemplated by S. 335 of the 
Code, and Article 11, Shedule II of the Limi- 
tation Act, has no application (a). 

The test to be applied in each case is, 
whether the order, which is relied upon as a 
bar, has been made after enquiry or without 
any investigation (b). 

Merely because the claimant does not adduce 
evidence or is absent, it does not follow that 
there are no materials before the Court to 
enable* it to. enquire into the matter. / If the 
Court does enquire ixito it and dismisses the ap- 
plication, the order is made upon investigation 

M- 

If a decree is passed against the harta or 
manager of a joint Hindu family , in respect of a 
liability properly incurred lor the necessities of 
the lai|iiiy, the binding character of this decree 
Upon ibe interests d* the other members de- 
pendsc^ofc ftp®* their having or not having 
been parties to the suit, hut on the autho 
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of the manager to incur the liability (d). KunJ 
Behari Lalv. Kandh Prashad Naraln Singh, 

6 C. L. J. 362. 

Moqkerjee and Holmwood jj. 

References (a) 34 C. 491, Appr. t C. W. N 
24, commented on. (6)15 I. A. 123 « 15 C. 521 , 
It. and Expl (c) 82 C. 537, doubted, (d) 14 B. 
597, 23 B. 872, 29 C. 583, 9 C.W.N. 879, R. 

(197-u) S. 385 — See No. 139, supra. 

(199) S . 336 — Imolvenc y— Sccunty for filing 
application by judgment-debtor to be declar- 
ed insolvent. 

The petitioner gave security for one Aziz, 
who had been arrested in execution of a decree. 
He deposited a sum of money in Court, on con- 
dition that, if an application, which was to be 
made by Aziz within a time specified, to be 
declared insolvent, was rejected on any ground 
whatever, the amount deposited would be paid 
to the decree-holder. The judgment-debtor 
duly presented his application for a declaration 
of insolvency, but, before any order could be 
■passed on it, he died, held that the condition 
of the security was not fulfilled, and the decree- 
holder was not enti tiled to the money deposited 
by the surety. Ashiq All v. Mcti Lai, AAV.N. 
(1907), 120 = 4 A.L.J. 437 = 29 A. 466. * 

Richards, j. 

Reference 24 M. 637, R. 

(199) Ss. 345, 351 and 352 — Insolvent — Omis- 
sion to frame schedule — Creditor's right 
to sue — Res judicata. 

A list of debts filed under S. 345, prior to a 
declaration under S. 351, is not a schedule as 
required by S. 352. It is necessary that the 
Court should by order determine the persons 
who have proved thqpciselves to be the insol- 
vent’s creditors and their respective debts and 
then frame a schedule 6f such persons and 
debts. In the absence of any such determi- 
nation by Court, the declaration under S/351, 
that the applicant was an insolvent, cannot be 
deemed to be a decree in favour of the credi- 
tor for the amount due to him. And a suit by 
the creditor is therefore maintainable and is 
not barred as res judicata. Harya y. ,ital 
Chand, 64 P.R. 1907. 

Kensington and Lal Chand, jj. 

References : —7 M. 818, F. 76 P.R. 1899, D. 

(200) 8 . 351 — Application bydebtor for decla- 
ration of insolvency and appointment of 
receiver — Unfair preference to cr< editors — 
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Chr. Pro. Code (Act XIY of 1882).- ( Contdj . 

DisposUftm of property — Bad faith— Test 
of unfair preference— Presumption, 

Where the object of a compromise entered 
into by a debtor with some of the creditors was 
to put an end to ruinous litigation, and not to 
benefit them, though it may be that the trans- 
action was in fact beneficial to them, such a 
compromise does not amount to an act of bad 
faith within the meaning of S. 851. 

It is sufficient to constitute an unfair prefer- 
ence, if preferring the creditor was the substan- 
tial, effectual or dominant view with which the 
debtor made the preference, and it is not 
necessary that it should have been the sole 
view (rt). If a man, on the eve of bankruptcy, 
makes a payment to a particular creditor, the 
presumption immediately arises that ho makes 
that payment, with the dominant view of 
giving a preference to that creditor over his 
other creditors. There is no need for any evi- 
dence that that view was expressed iri so many 
words by the bankrupt ; it is a presumption j 
which would arise from the transaction (6). ! 
The same principles apply to assignments of ' 
‘ * actionable claim ’ ’ which are “ dispositions 
of property.” But where dispositions of pro- 
perty were made by a debtor, not with the 
dominant view of preferring some of his credi- 
tors but with the object that he might continue 
to receive financial support from such of the 
creditors, and were made under pressure by 
these creditors, such circumstances negative a 
preference being the dominant view with which 
the dispositions were made. Angappa Chetty 
y. Nanjappa Row, 2 M.L.T. 57. 

White, c. j. and Miller, j. 

References : — (a) L.R. 23 Ch. C95, 10 Morrell 
15, R. (6) 1 K.B. 710, R. 

(200-a) 6. 351 — See No. r 199, supra. 

(200 6) S. 352 — See. No. 199, supra. 

(201) S. 807— Creditor whose debt is not in- 
cluded in the scheduled. debt can proceed 
with the execution of his decree. 

A creditor, whose debt has not been included 
in the scheduled debts, within the meaning of 
8. 857 of the Code, is entitled to proceed with 
the execution of his decree against the 
insolvent’s property, notwithstanding his dis- 
charge. Amathial Bhagvandas y. Cursetji 
DhanJIsha, 9 Bom. L.R. 466. 

Davar, j. : 

(202) 8$. 369 and 622— Imprisonment, simple 
or rigorous— Order, subsequent, declaring it 
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rigorous , unauthorised, indy be discharged 
under S. 622. 

Imprisonment under S. 359 of the Civ. Pro. 
Code may be either simple or rigorous. The 
order must specify the character of the im- 
prisonment ; if it omits to do so, the imprison- 
ment must be taken to be simple. A judge 
after having made an order for imprisonment 
under S. 359 of the Civ. Pro, Code, cannot, 

! subsequently, by a separate order, declare it to 
| be one for rigorous imprisonment. If he does so, 

■ his order is not authorised by any provisions 
of the Civ. Pro. Code, and may be discharged 
by the High Court in the exercise of its revisional 
jurisdiction {a)* Amir All y. Mithu 8ahu, 
5 C.L.J. 445 = 11 C.W.N. 740. 

Mookerjee and Holmwoop, jj. 

References : — (a) 18 W.R. Cr. 3, F. 

( 203 ) S. 361 — Suit by agent of undisclosed 
principal— Devolution of right to continue 
suit after agent' s death — Rights of principal. 

, The mere recital of a firm’s *' vilasom ” 
before the name of the agent in the plaint with- 
out its appearing in the cause title does not 
suffice to make the suit one by the firm or by 
the agent on behalf of the firm. 

Where a suit is one properly brought by a 
person as agent of an undisclosed principal, 
it should, after th« death of the agent, be con- 
tinued, if at all, by his representatives, and not 
by the principal. 

The principal’s right to sue, when it exists, 
exists independently of that of the agent and 
does not devolve upon him or revert to him as a 
consequence of the agent’s death. Periannan 
Chettiar v. Rengachi Reddy and Mavuftha 
Pillai, 17M.L.J. 116. 

White, c.j., andMiLEER, J. 

Reference : — 22 B. C72, D. 

(204) 8s. 362, 363 , 368 and 582— Suit, right 
of Substitution, application for. 

A, B.and C, members of a joint Hindu 
Mistakshar family, applied for registration of 
their names under the Land Registration Act. 
The application was opposed and refused in 
1883. In 1894, they sued for declaration of 
title and obtained a decree. During the pen- 
dency of the appeal against such decree, A died, 
and more than six months after, the appellant 
applied to have B and 0 noted as leg^l represent- 
atives, who had taken the estate by survivor- 
ship. 
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Held, that the application for substitution 
was governed by S. 862, _ Civ. Pro. Code, and 
not S. 368. S. 362 is not limited in its applica- 
tion to cases, in which the right of suit survives 
against the surviving defendants, by reason of 
some circumstance antecedent to the suit. 
Shyamanand Das v. Raj Narain Das, 4 C.L. J. 
568 = 11 C.W.N. 186. 

Rampini and Mookekjee, j j. 

(204 -a) S. 363— See No. 204, supra. 

(205) Ss. 366, 367 and 588, cl. (18)— Abatement 
of suit — Appeal , right of, from an order de- 
claring a person not to be the legal represent- 
ative — Joint Hindu family, karta in a, 
must be with the consent of the adult mem- 
bers — lllght of descendants of a karta to 
carry on a suit brought by him for recovery 
of a property against the trespasser for the 
. benefit of the \ whole family • 

One B.N. brought a suit as karta of a joint 
Hindu family to recover possession of certain 
properties against a trespasser for the benelit of 
the whole family. Outing the pendency of the 
suit, B.N. died and his sons applied to be 
brought on record as legal representatives of the 
deceased. The defendant-trespasser opposed 
the application, on the ground that the sons of 
the deceased alone could not carry on the suit, 
as they could not be considered as legal repre- 
sentatives of B.N. as karta . The Court below 
held that the sons of B.N., were not the legal 
representatives of the deceased in his capacity 
as karta and ordered that the suit should be 
dismissed as having abated under section 306, 
Civil Procedure Code. The sons of B.N. 
appealed against this order. It was contended 
that no . appeal lay against an order passed 
under section 360. 

Held that, although the order passed in the 
ease by the Court below purported to have been 
passed under the first paragraph of section 366, 
it ought to be treated as an order under section 
367, and was appealable under section 588, 
cl. (18) (a), 

• Held, further, that none of the sons of the 
deceased could claim to carry on the suit as 
karta, inasmuch as no member of a joint 
family could arrogate to himself the position of 
karta against the wishes of the other adult 
members. 

Held also that, if the other members of the 
family did not or could not join with the sons of 
the deceased B.N., in carrying on the suit, they 
were entitled to carry it on themselves for the 
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benefit of the whole family, by Snaking other 
members of the family parties to the suit. 

Pandit Ikbal Narain y. Pandit Ratan Lab 

10O.C. 121. 

Chamier and Evans, j. cs. 

Be fer cnccs ;—(a) 10 B. 220, 27 B. 162, 18 M. 
496, 2 N.L.R. 7, 17 A. 172, 17 M. 209, 27 M. 
112, H ; 9 O.C. 354, followed. 

(205-rt) S. 367 — See No. 205, supra. 

(206) S, 368 — Death of defendant — Applica- 
tion for substituting legal representatives 

Delay —Sufficient cause. 

Ignorance of a defendant’s death is often a 
sufficient cause to prevent a suit from abating 
by reason of the plaintiff not applying for the 
substitution of legal representatives in the place 
of the deceased defendant within the period 
prescribed therefor (a). 

Where the defendants live in a different 
village from the plaintiff and are numerous, 
held that these are extenuating circumstances 
in, and sufficient cause for, the delay in bring- 
ing the legal representatives on record in the 
place of the deceased. Padu y. Kadu* 113 P. 
R. 1907. 

Johnstone and Lae Chand, jj. „> 

Deferences :—(a) 42 P. R. 1887, 43 P. R. 
1889, It. 

(206-a) S. 368 — Application to bring on record 
the representative of a deceased defendant 
— Death of the defendant before the pre- 
sentation of the plaint— Jurisdiction of 
Courts to substitute his legal represent- 
atives. 

Although the rule, that, on the death of the 
defendant, the action abated and the Court 
lost jurisdiction over ft, was abolished in Eng- 
land by the Common Lajy Procedure Act, it is 
still retained in a modified form in the Civ. 
Pro. Code, which provides in S. 368 that, un- 
less the plaintiff applies within the prescribed 
time to substitute the representatives of the 
deceased defendant, the suit shall abate. Not 
only there is then nothing in the Code to 
authorise the institution of a suit against a 
dead man as distinct from a suit against his 
legal representatives, but the death of the de- 
fendant puts an end to the suit, unless steps 
are taken, within a prescribed period, for 
bringing in the legal representative. 

Consequently, when a plaint is presented by 
a plaintiff for the purpose of instituting a suit 
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against a defendant, in accordance with the 
provisions of the Code, and it afterwards turns 
out that the defendant had died before the 
presentation of the plaint, the Court has no 
jurisdiction to substitute the representatives 
of the deoeased as defendants and allow the 
suit to proceed against them. Ycerappa 
Chatty v. Ponnan, 17 M.L.J. 551. 

^ Wallis and Miller, jj. 

References 12 W.K. 45, F; 1G M. 819, 
Expl; 18 Q. B. 1). 250, It. 

(206-6) S/ 868— See Nos. 147 and 204, supra. 

(207) Ss. 368 and 382 — Death of one of the 
defendants in mortgage suit pending appeal 
— Effect of omission to bring his legal repre- 
sentative on record . 

Where one of the defendants in a mortgage 
suit has died pending the appeal, and no appli- 
cation has been made to bring on bis represent- 
ative as a party to the appeal, the appeal does 
not necessarily abate. The ruling in 31 1. A. 71 
(P.C.V is intended to be confined to cases, in 
which the litigation cannot proceed to a final < 
’ adjudication, without the representative of the 
deceased party. Rang a Srinivasachari y. 
Gnanapr&kasa Mudaliar, 2 M.L.T. 3G = 30M. 
67. 

Subrahmania Ayyar and Miller, jj. 

( 208) Ss. 368 and 582 — Substitution — Delay 
— Abatement — Suit by joint-owners to set 
aside revenue sale — Death of some of plain- 
tiffs , respondents , dur ing pendency of appeal 
— Necessary party. 

During the pendency of an appeal against a 
decree setting aside the sale of a joint estate 
for arrears of revenue, two of the plaintiffs, 
respondents, died and there was no application 
for substitution of the heirs of the deceased 
respondents, the right to sue not surviving 
against the other respondents. 

Reid, that the appeal should abate, inas- 
much as the decree could not be reversed 
without the representatives of the deceased 
being placed on the record ; 

that; under no circumstances, could the de- 
cree be affirmed as to the unascertained shares 
of some joint share-holders and reversed as to 
the unascertained shares of the other Joint 
Ahare-holders. Dharanjit Narayan Slngb v. 
Chiujdeahwar Prosad Narayan Biadh, H 

. 

HawNQiON and Geidt, ». ■ f 

■ 582and587—HMn application 
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to be made in appmUpoirt appellate decrees 
— Limitation Act \XV of 1877), Sch. II, 
Arts 175 C, and 178. 

An appl i cation made to bring the represent 
atives of a deceased respondent on the record, 
whether that appeal is an appeal from an origi* 
nal or an appellate decree, is an applicaitt 
made under S. 368 of the Code, the provisions 
of which have been extended in the one case 
by S. 582, and in the other by S. 587. 

Art. 175 (c), Limitation Act, «Sch. II, ap- 
plies to an application for substitution of names, 
whether made in an appeal from an original or 
an appellate decree. Madhuhan Da A y. 
Narain Das, 4 A.L.J. 897-A.W.N. (1907) 155 
*29. A, 535. * 

Knox and Richards, jj. 

Deferences : — 28 M. 498, F; 29 M. 529, not F. 

(210) S. 372 — Substitution, as plaintiff , of 
assignee in place of assignor — Limitation — 
“Neir plaintiff.’' 

When a person, who has not been on the 
record, is substituted as a plaintiff, in the place 
of the original plaintiff, under S. 372 of the Civ. 
Pro. Code, the person so substituted must be 
taken to bo brought on the record, subject to 
the law of limitation applicable to the case. 
Thero is nothing in that section to exclude the 
operation of S. 32 of the Limitation Act. 
Sheikh Abdul Rahman y. Sheikh Amir AH, 
11 C.W.N. 521 (F.B.)~5 C.L.J. 486 ^84 C. 
612-2 M.L.T, 312. 

Maclean, c.j., and Harinoton, Brett, 
Mitha and Gkidt. jj. 

References 25 C. 409, Appr . ; 5 C. 720, dis- 
apirroved and Distd. 

(210-a) S. 372 — See Nos, 108 and 195, supra, 

(211) S. 373— Unconditional withdrawal of 
‘ appeal and claim’ — Second suit— Not 
maintainable . 

A suit for redempticn was dismissed by t|ie 
Court of first instance for want of neeessafy 
parties ; In the appellate Court 'the plaintiff 
put in an application saying that hs did hot 
wish to prosecute his 44 appeal or claim/* the 
other side having given up his oasts. The 
plaintiff then brought a second suit to redeem. 
Held, that the effect of the application was 
that the plaintiff gave up .. all his, 
deem the property, the oousideiation 
withdrawal being that the respondents gave up 
their' costs, widitbe-suit 
paragraph of 
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y. Dung or Singh. 4 A. LX 201 == A. W.N. (1907) , 
91. 

Stanley; c.j., aud Burkitt, j. 

(212) 8. 873— Abandonment of part of 
claim— Improper valuation of Court fee— See 
Mortgage (Redemption), No. 15, 4 A.L.J. 
37^A.W.N. (1907), 183 = 29 A. 471. 

(212-a) S. 878— See No. 159, supra , and No. 
225, infra. 

(218) 8. 375— Compromise decree giving 
mortgage-decree for debt not secured by 
mortgage , validity of — Public policy — 

Minority of some of the defendants . 

A person, who sues to recover money on a 
registered mortgage bond, and alsgj money due 
on an account, may, in accordance with tbe 
terms of tho compromise entered into under 
S. 375, obtain a mortgage-decree for the whole 
amount of his claims, including the (account) 
debt not secured by a mortgage. Such a com- 
promise is neither illegal nor opposed to public 
policy. The fact that some of the defendants 
are minors makes no difference, if the Court 
approves of the compromise as being in their 
interest. Subbarayadu y. Yenkataratnam, 
17 M.L.J. 230. 

Benson and Wallis, jj. 

(214 ) 8. 375 — Compromise , validity of — 
Suit, scope of. 

A sued B for damages for crops misappro- 
priated. A petition of compromise was put in, 
by which the amount of damages was settled, 
and B also agreed to hold the land under A at 
a specified rent ; 

Held, that the agreement as to the tenancy 
was outside the scope of the suit, and although 
incorporated in the decree, did not operate as 
res judicata (a). Purna Chandra Burman y. 
Panehkari Chose, 5 C.L.J. 15. 

Rampini and Hahington, jj. 

Reference :—(a) 22 M. 508 (P. C,), D. 

(215) &. 375-— Compromise need not be reduced 

• to writing — Oral evidence of its terms under 
& 91, Evidence Act -Specific Relief Act, 
8, 9. - : 

S. 876 of the Code does not require that the* 
agreement or compromise itself shall be reduc- 
ed to the form of a document, but only that 
the terms of it shall be recorded in the suit, or 
in other words, Caat a note of the terms should 
be The agreement or 

CGmprbrhieeifcs elf, that ■ is made . . oft t ■ of Court 


Civ. Pro. Code (lot XtV of 

may be in writing or by word of%muthv 
the Court did not record the terms of it, S. 91, 
Evidence Act, is no bar to a suit being brought 
on the* terms of the compromise. Moreover, 
S. 375 only allows the decree to be final, so far 
as relates to the subject-matter of the suit. So, 
when an agreement or compromise is made in 
a suit under S. 9, Specific Relief Act, the 
Court’s decree under S. 875 does not bar any 
person from suing to establish his title to pro- 
perty and recover possession thereof. Bi Ya Y. 
OnGaing, 3 L.B.R. 243. 

Hartnoll, j. 

(216) S. 375— Agreement between parties 
to suit that plaintiff and his younger bro- 
ther should execute a sale -deed of plaint 
property to defendant, within a week , and 
that the suit should be dismissed in default 
— Refusal of younger brother to join in its 
execution — Impossibility of performance — 
Contract Act, 8. 56. 

S. 375 of the Code does not preclude the 
parties to a suit from entering into an agree- 
ment, to the effect that the plaintiff and his 
younger brother should execute a joint sale-deed, 
within a week, conveying the property in dis- 
pute to the defendant, for a certain amount, 
and that, if the plaintiff should fail to do so, 
the suit should be dismissed. Nor does it 
preclude the Court from giving effect to it, 
if satisfied that the party has failed to per- 
form his part. 

The refusal, by the younger brother, to join 
j in the execution of the agreement cannot make 
the performance of the agreement by the plain- 
tiff impossible, within the meaning of S, 56, 
Contract Act. Rangaswamy Kavundan y. 
Trisa Maistry, 17 M.L.fc 37. . 

White, c.j., and Miller, j. ^ 

(217) S. 375 — Consent decree in terms of the 
' compromise— Forfeiture clause in the de- 
cree — Court can relieve against forfeitvre. 

When a plaintiff is seeking to enforce* .by 
original suit, a right to forfeiture contained in 
a consent decree, in the terms of a compromise, 
whereby the status of landlord and tenant is 
established betweent the plaintiff and defendant, 
the Court, in the exercise of its equitable juris- 
diction, is not precluded from granting such 
relief against forfeiture as it might have grant- 
ed, hod the status arisen from contract or 
custom; Krishna Bii y. Bary Govind 

. '■ 7 •: ■■■■ C 18 ■■ 
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C*V- Pro. Code (Act XIV of 1842).— (Oon^.), 

Kulkarni, L.R. 813(F.B.) = 1 M.L.T, 

870 = 81 B. 15.’ 

Jenkins, c.j. and Aston, Beaman and 
Heaton, jj. 

References 10 B. 435, 24 M. 265, 26 M. 81 
R. 

(2i8) S. 375— Compromise decree containing 
reliefs not covered by suit , validity of. 

The mere fact that a compromise decree pro- 
vided for reliefs, which the plaintiff could not 
have obtained in the suit, if it had been tried 
out, affords no ground for questioning the decree 
in execution (a), provided there is nothing un- 
lawful in them, although the terms of the decree 
might have been objected to on appeal (b). 
Anantha Narayana Aiyar y. Abdul Karim, 
17 M.L.J. 255-2 M.L.T. 849-30 M. 421. 

Benson and Wallis, jj. 

References (a) 9 A. 229, 16 M.L.J. 354, 

5 C.W.N. 485, R. { b ) 18 M. 410, 22 M. 214, H. 

u 

(219 ) S. 375 — Suit for simple money-decree — 
Compromise charging the amount on 
property of defendant - Compromise may be 
embodied in decree. 

There is nothing in principle or in the lan- 
guage of S. 375 of the Civ. Pro. Code to restrict 
the relief to be granted in accordance with a 
compromise, to what is prayed for in the plaint. 

So, in a suit where the plaintiff prayed 
for a simple money-decree and a compromise 
was entered into between the parties, whereby 
the defendant’s property was charged as 
security for the debt, it was held that as such 
an agreement was “lawful ” and “related to 
the su(t ” it could be embodied in the decree. 
Joti Kuruvetappa y. Izari Slrusappa, 30 M. 
478. , 

Subrahmania Ayyar and Benson, jj. 

References:— (a) 18 M. 414 ; 22 M. 214, D. 

(£19- a) 8s. 330 and 410 — Pauper plaintiff , 
if can be required to furnish security for 
defendant's costs. 

The provisions of S. 880 of the Civ. Pro. 
Code cannot apply to the case of a person to 
w'hem permission had been granted under S. 
410of the Code to sue as a pauper, as the effect 
of anor&er requiring such a person to furnish 


Chr. Pro. Code (Act XI Y ot i«m.-(Cmtd.), 

In making an order under S. 380 of the Civ. 
Pro. Code, against a plaintiff who had been 
permitted to sue as a pauper, the Court acted 
in the exercise of its jurisdiction illegally and 
with material irregularity (a), tf ussamat 
Haflz&ny. Abdul Karim, 12 CAV.N. 168. 

Brett and Holmwood, jj. 

Reference :- -{a) 17 W.R. 68, relied on. 

(220) S. 396 — Partition — Commission to 

make partition — Issue of commission to one 
person only. 

A Court issuing, under section 396 of the 
Code, a commission to make partition of im- 
moveable property not paying revenue to 
Government, cannot legally issue such com- 
mission to one commissioner only. 

Per Richards, J, — But there is nothing to 
prevent the parties to partition proceedings, 
agreeing that one commissioner only should be 
appointed ; nor does it follow that all the 
partitions that have been made are invalid by 
reason of the fact that only on 3 commissioner 
has been appointed. Mulchand Y. Muhammad 
AM Khan, A.W.N. (1907), 32-2 M.L.T. G8- 
4 A.L.J. 76 = 29 A. 235. 

(223-rt) 8. 396- Decree in a partition suit — 
Application for division by metes and bounds, 
ivhether one for execution of the decree — 
Limitation Act , Sch. II. Arts. 173 , and 
179 , applicability of— r Right of judgment- 
debtor to plead bar by limitation of a previ- 
ous application ordered without objection— 
Res- judicata. 

The decree of the Munsiff, in a suit for par- 
tition by metes and bounds, was defective as a 
final decree for partition, since the Munsif, who 
could have indicated, in the decree, the exact 
portion of the share, which was to be given up 
to the plaintiff, omitted to do the same and the 
decree did not specify such shajre by metes and 
bounds. Held, until the exact position of the 
plaintiff’s share was indicated and a final de- 
cree passed, accordingly, as contemplated by S. 
396, of the Code, there was no decree, which the 
Court could execute ; and applications towards 
effecting a partition before such final indica- 
tion wculd constitute proceedings in the suit 
i tself and not in execution of the decree as point- 


ed out in Dwarka Nath Misser y, Rq/rinda 
security for the defendant’s costs would be to Nath Misser \a\. The applications above* men- 
render nugatory the order Under S. 410, tioned were not applications to which the 
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Limitation Act would be a bar since the defect 
in the decree to cure which they were made 
was one which the Court itself was bound to 
cure without any formal application by the 
parties (6). Held, also, where an order for 
execution has been made by a competent Court 
on a previous application for execution, after 
due service of notice on, and without any ob- 
jection by, the judgment-debtors, it could not 
afterwards be pleaded on a subsequent applica- 
tion that the previous application was barred 
(c). DurgafiAsv. Faqir Chand, 47 P.H. 1906 
— 86 P.L.R. 1907. 

Robertson and Chitty, jj. 

References — x a) : 22 C. 425, F. (6) 28 M. 127, 
F. (c) 8 C. 151, 6 B. 54, 24 A. 282 and 24 M. 
669 R. 

(220-5) S. 396— See No. 140, supra . 

(2211 S. 398 — Account , Commissioner to 
examine — Commissioner's duty — Commis- 
sioner . when to take evidence under S. 398, 
Civ . Pro. Code — Commissioner , not a Judge 
or an Arbitrator — Decision of Commis- 
sioner, value of. 

On an application by the parties, the appel- ( 
late Court ordered a certain vakil to be appoint- 
ed Commissioner with powers under S. 398, 
Civ. Pro. Code, to examine the accounts and ob- 
jections to the same, and it was further ordered 
that the vakil should submit to the Court his 
report on the said accounts and objections : 

Held , that the object of the order was to 
refer to the Commissioner tlio examination of 
the accounts for the purpose of enabling the 
Court to see what the accounts were, and the 
duty of the Commissioner was to make out an 
account, showing to the Court exactly what the 
account in the books stood and nothing else. 

The business of the Commissioner was prac- 
tically to place himself in the position of an 
assistant to the Court, so as to give the Court 
all the information which the accounts gave 
ajjd thus to enable the Court to comfi to a 
decision. 

Held, further, that, under S. 898 of the Code, 
the Commissioner is entitled to take evidence 
in the matter referred to, so as to be able to 
report to the Court for the purpose of enabling 
it to give a judgment on the points at issue. 

The Commissioner cannot deal with the case 
as if he is the Judge or an arbitrator appointed 
by the parties. 


CIy. Pro. Code (Act XI Y of 1882).^(Couf<f,); 

If the Commissioner’s report do8s not show 
what the aocounts are, but merely contains a 
decision in favour of one party, the report is 
waste # paper and is of no assistance to the Court 
whatever. Tinoowri Debi Y* Butty a Doyal 
B&nerji, 6 C.L.J. 105. 

Petheram, c.j., and Gordon, j. 

♦222) Ss. 401, 407 (d) and 592— Leave 

to appeal in forma pauperis — Reference to 
Subordinate Court — Final disposal of the 
application — Appellate Court's duty. 

On an application for leave to appeal in 
forma pauperis, the High Court directed tho 
Subordinate Judge to inquire into the paupe- 
rism or otherwise of the appellant and report. 
The Subordinate Judge made the inquiry and 
reported that the petitioner was a pauper, and 
also that she had rendered herself incapable 
of appealing as a pauper by enteri ng into an 
agreement, with some persons falling with- 
in the terms of S. 407 (d). Held that tho 
order of the Court calling upon the Sub- 
ordinate Judge to report did not operate as 
a final disposal of the application, and that 
it was open to the High Court upon the receipt 
of the report to consider whether the ease was 
one in whiqh leave to appeal in forma pauperis 
ought to be granted. But the High Court 
dismissed the application on the ground that 
the petitioner had entered into an agreement 
falling within S. 407 (d). 

In deeming whether leave is to be given to a 
person to appeal in forma pauperis , it is the 
duty of the Court to have regard to the rules 
contained in Chap. XXVI, the right of appeal, 
according to tho construction of S. 592 of the 
Code, being subject to the rules contained in 
that chapter (a). Horn fa Bai Y. fyfeanjee 
Sait, 17 M.L.J 447. 

White, c. j., and Miller, j. 

Reference (a) 26 M. 369, It. 

(223) Ss. 400, 462, 506 and 502 — Decree in ac- 
cordance with award — Validity of reference 
to arbitration by guardian ad litem of 
minor without Court's sanction. 

Where a decree purports to have been passed 
in accordance with the terms of an award filed 
by arbitrators, and objections thereto were not 
raised in the lower Court, nor filed against the 
award, within the period of ten days prescribed 
under Art. 158, Limitation Act, it cannot, for 
tho first time, be contended in revision that, 
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some of the defendants being minors, reference 
could not be made by their guardians ad litem, 
without obtaining express sanction of the 
Court, under S. 462, Civ. Pro. Code, and that 
there was no written application for reference 
by these guardians ad litem . It is not neces- 
sary that such application should be in writ- 
ing (a). 

The word “ agreement ” in S. 562 of the Code 
seems to refer to an agreement by way of settle- 
ment, rather than of the nature of an applica- 
tion under S. 406. Uda Y. Mul Chand, 4 P.R. 
1907 — 20 P.W.R. 1907. 

Rattigan and Lal Chand, jj. 

References : — 24 M. 326, 28 A. 35, 37 P.R. 
1895, 18 P.R. 1891 (F.B.), R. (a) 27 C. 61, R. 

(223-a) S. 407 (d)— Sec No. 222, supra . 

(224) Ss. 407 and 409— -See Forma Pauperis, 
No. 1* 3 L.B.R. 248. 

(224-a) S. 409 — See No. 224, supra. 

(224-6) S. 410— See No. 219-a, supra. 

(225) Ss. 411 , 412 and 373 — Pauper suit — 
Compromise of the suit-’ Withdrawal of the 
suit— Failure in the suit. 

Whefe a pauper plaintiff withdraws from a 
suit, without permission under S. 373 of the 
Code, as the result of a compromise, by which 
he obtains a substantial part of the relief claim- 
ed, he fails in the suit, within the meaning of 
S. 412 of the Code. The Secretary of State 
for India y. Bhagirathibai, 8 Bom. L.R. 689 
(F.B.) — 31 B. 10. 

Jenkins, c. j., and Aston, Beaman and 
Heaton, jj. 

References : — 15 B. 77 and 18 B. 464, overruled 

(225-d) S. 4|$— See No. 225, supra. 

(226) S* 424 — Suit against public officer— 
Notice — Suit to recover articles seized by 
Police [during a search. 

The plaintiff sued to recover from the defend- 
ant three account books, which he alleged 
that the defendant, a Sub-Inspector of Police, 
had seized during a search, apparently in 
pursuance of the provisions of S. 165 of the 
Code of Criminal Procedure, of the plaintiff’s 
house. Held that the defendant, if he seized 
the books, which was denied, did so m his 
capacity as a Police officer, and that thf suit 
was not maintainable in the absence the . 
notice prescribed by S. 424 of the c|de of 


Ciy. Pro. (3ode (lct Xlir piMm^ontd.) 
Civil Procedure. Bakhta war Mai y. Abdul 
Latlf, A.W.N. (1907), 170=^ A. 587. ■ y ^' 
Banerji, j. 

References : — 26 A. 220, D ; 24 C. 584, R. 

(227) S. 424— Notice to public officer— Ob- 
jection as to want of notice under S. 424 to be 
taken only by Secretary of State— See Pre-emp- 
tion, No. 3, 10 O.C. 49. 

(228) S. 424— See Act IX of 1880 (Road Cefs, 
Bengal), No. 3, 5 C.L.J. 148=34 C. 257. 

(229) S. 433— Suit against a ruling Chief — 
Permission to sue granted in absence of ne- 
cessary conditons precedent** Jurisdiction. 

A suit for the recovery of arrears of salary 
was brought in the Court of the Subordi- 
nate Judge of Agra against the Maharajah 
of Jaipur. The plaintiff obtained the con- 
sent of the Governor-General in Council to 
the institution of the suit, granted ostensibly 
in accordance with the provisions of S. 433 ; 
but, in fact, none of the conditions enumerat- 
ed in clause (2) of the section existed. Held 
that the suit was not maintainable. Maha- 
raja of Jaipur y. Lalji Bahai, A.W.N. (1907), 
95 = 4 A.L.J. 358 = 29 A. 379. 

Stanley, c.j., and Burkitt, j. 

(229-a )'S. 437— Suit against mutwallis— Suit 
for rent — Parties — Minor — Representation. 

When a suit for rent was brought against 
two persons, in the capacity of mutwallis, but 
one of them who was a minor was not properly 
served, and no guardian was appointed on his 
behalf, 

Held, that mutwallis are trustees, and that 
the presence of all of them in the suit was 
essential, and that it was properly dismissed for 
defect of parties. Byed Abdul Rab Chow- 
dhury, y. H.C. Eggar, 12 C.W.N. 160. 
Maclean, c.j., and Geidt, j. 

(230) S. 440 —Guardian and Wards Act 

(VIII of 1890), S. 53— Hindu father has 
no statutory authority to appoint testament- 
ary guardian— u Authority competent in 
Ms belief/ 1 ; 

S, 47 of the Indian Succession Act being not 
applicable to Hindu wills, a Hindu father has 
no statutory power to appoint a guardian to his 
son after his death. 

The words “ authority competent in this 
behalf , 19 in Code of Civil Procedure, S. 440, do 
not include the case of a - 

porting to appoint a. 

Hindu Law. 



m DIGEST OF C4SES. 28$ 


Civ. Fra. Code (Act XIY of 1882).- (Con/^f.). 

S. 440 of the Code of Civil Procedure does 
not apply to all guardians, as, e.g. , i t cannot 
apply to natural guardians. 

Whether a Hindu father has power 
to appoint a guardian to his minor sou under 
the Hindu Law ? Budhilal Monji yv Morarjl 
Premji,9 Bora. L.B/553=31 B. 413. 

Jenkins, c j., and Beaman, j. 

(231) 8 . 443— Violation of the provisions of — 
irregularity— Decree against guardian ad 
litem, other than certificated guardian . 

The violation of the provisions of S. 443 of 
the Civ. Pro. Code by a Court is merely an 
irregularity, and., as such, does not of itself 
vitiate either a decree passed ir! a suit or a sale 
consequent upon such a decree. 

Where, therefore, the mother of certain minor 
defendants was appointed their guardian art 
litem when there was a certificated guardian, 
and a decree was passed against the minors and 
their property was sold in execution of tjio 
decree, held, that the decree and the sale were 
not void. Dammar Singh v. Pirbhu Singh, 
4 A.L.J. 155 = A.W.N. (1907), 70=29 A. 290. 

Stanley, c.j., and Buiikitt, j. 

(232) Ss. 456 and 457 — Minor, suit brought 
by, to set aside a decree passed against him 
— Guardian ad-litem, appointment of, 
Conditions necessary for— proper represen- 
tation of minor in a suit to be done with 
great care — Affidavit that the guardian has 
no interest adverse to the minors — Certi- 
ficated guardian , mortgage executed by, 
without the sanction of the Court , not 
void ab initio— Negligence on the part of a 
guardian ad lidem in conducting the suit 
necessary to be shown before the decree can 
be set aside . 

Held, that a mortgage executed by a certifi- 
cated guardian without the sanction of the 
Court is not void ab initio, but that the absence 
of such sanction relegates the guardian to the 
position which he would have occupied if he 
h%d not been granted a certificate at all. 

Held, also, that, where a minor challenges 
the validity of a decree passed in a suit brought 
against him, he must establish, either that he 
was not properly represented in the suit in 
which the decree was passed against him, or that 
the guardian ad litem appointed by the Court 
was guilty of gross negligence in the conduct of 
thatswit. 


Civ. Fro. Code (Act XI? Utm)^ 

Held, further, that, where a person is appoint* 
ed by a Court as the guardian ad litem &t a 
minor, it is the duty of the Court to see that 
the* provisions of the Code relating to the 
appointment of the guardian are duly complied 
with. There must, in such cases, be an affida- 
vit verifying the fact that the proposed guardian 
has no interest adverse to the minor and is a fit 
person to be appointed. Where, therefore, 
there has been no such enquiry at all as to the 
fitness of the guardian, his appointment is not 
good in law, and the minor cannot be said to be 
properly represented in the case, and the decree, 
if any, passed against the minor in such u suit 
is not binding on him. Ghulam Abbas Y* 
MunnalLall, JLOO.C. 321. 

Sanders and CIreeven, jj. 

References 9 A. 340, 25 A. 59, 90.0.: 97, 
12 B. 18, A.W.N. (1894), 141, 16 I.A. 195, 28 
A. 137, 23 A. 459, 18 A. 373, 23 B. 287, 11 B. 
130, 24 A. 383, 22 C. 8, 18 A. 373, 30 C. 1021, 5 
O.C. 197, 33 I.A. 128, R. 

(232 -a) S. 457 — Guardian ad litem — Co-defend- 
ant — Married woman. 

The mother of several minor defendants, 
who was herself a defendant as also was her 
husband^ was appointed guardian adlitem for 
her minor sons : 

Held, this was illegal being contrary to the 
provisions of S. 457, Civ. Pro. Code, and the 
suit must be decided afresh after the appoint- 
ment of a new guardian. Kali Shankar Sahai 
y. Maharaja Pratab Udai Hath Sahi Deo, 
6 C.L.J. 36. 

R^mpini and Sharfuppin, jj. 

(233) S. 459 — Guardian ad litem — Married 
woman — Husband alive but non compos 
mentis. 

In no case can a marridd woman be appoint- 
ed as guardian ad litem inasmuch as she is so 
disqualified and any apparent appointment of 
her as guardian is not a mere irregularity. A 
woman whose husband is alive but non compos 
mentis, cannot be appointed guardian ad litem 
of her minor son. Kundan Lai y. Gajadhar 
Lai, 4 A.L.J. 698= A.W.N. (3907), 243. 

Knox, a.c.j., and Dillou j. / 

Reference 28 A. 459, F. 

(283-a) S. 457— See No. 232, supra. 

(234) 8. 462— Compromise on behalf of infant 
—Sanction of Court— Compromise if can 
be set aside. 
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When a suit^n which a minor plaintiff (re 
presented by his next friend) was a party, was 
compromised after it had been opened on his 
behalf, and the witness examined, and it ap- 
peared that the infant had no separate interest 
from the adult members of the family, who 
took part in the compromise and assented to it, 
and the Court, having had its attention drawn 
to it, approved of it, and it was stated solemnly 
In an order made by the Court to be for the 
benefit of the infant. 

Held , that the compromise cannot be set 
aside. Ramaswer Pershad fiingh y. Ram Baha- 
dur Singh, 11. C.W.N178 (P.C.)”34 C. 70=5 
C.L.J. 175 = 17 M.L.J. 59 = 2 M.L.T. 105. 

Lord Macnaughten, Loud Atkinson, 
Sir Andrew Scoble and Sir Arthur 
Wilson. 

(234-a) S. 462 — See No. 223, supra. 

(235) Bs. 483, 305 and 196 — Attachment before 
j udgment — Partnership property — A ppoint - 
merit of Receiver — Affidavits — Contents — 
Practice . 

S. 483 of the Civ. Pro. Code provides for the 
attachment of the property of the judgment- 
debtor : it does not apply to the joint property 
of a partnership, of which the judgment-debtor 
is a member. In cases of this kind, the proper 
order to make is the appointment of a Receiver, 
under S. 503 of the Code. 

Affidavits produced in a case should comply 
with the terms of S. 196 of the Code. In cases 
of interlocutory applications, the statements of 
the declarant's belief arc admissible ; but the 
belief must be stated and reasonable grounds I 
thereof set forth. Damodar Nandram v. I 
Panalal Madiram, 9 Bom. L.H. 540. 

Jenkins, c.||, and Beaman, j. 

(236) Ss. 483 and 617^- Attachment before judg- \ 
merit of property outside jurisdiction, valid - j 
ity of— Grounds of reference to Chief Court 
under S. 617. 

Property outside the local limits of the juris- j 
diction of a Court cannot be attached before i 
judgment under Ch. XXXIV of the Code (a). j 

A Subordinate Court in Lower Burma is ! 
bound to follow the rulings of the Chief Court, j 
Lower Burma, notwithstanding that another j 
High Court had ruled differently on the pdint, | 
and the fact that there is such a conflict i 
between the Chief Court’s ruling and another j 
Hi^ Uourt’s ruling is no ground for refelring I 
the question to the Chief Court under £& 617 j 


Ciy. Pro. Code (Act XIY 

C.P.C. Siya Sawmy 8it!a Y.Builman Dawoodji 
Parek, 3 L.B.R. 255, 

Fox, c.j. , and Irwin, j. 

References : — (a) 1 L.B.R. 310, 8 M. 20, 
5 Bom. L. R, 570, F; 7 C.W.N. 216, not F. 

(237) Ss. 483 j and 648— Property outside the 
jurisdiction of Court— Applicability of S. 
483. 

S. 648 of the Code does not extend the opera- 
tion of S. 483 to property situated outside the 
jurisdiction of the Court. Kin Kin Y. Nga 
; Kyaw We, U.B.R. (1907), Civil Procedure, 13. 

Shaw, j.c. 

References 1 L.B.R. 310, P.J.L.B. 56, 8 
M. 20, 7 C.W.N. 216, R. 

(237-a) S. 490— See No. 154, supra. 

(238) Ss. 491 and 622— Order under S. 491 to 
be embodied in the decree— Revisional 
jurisdiction. 

Having regard to the express language of 
;< s. 491 of the Code, an order for compensation, 
for attachment before judgment on insufficient 
grounds, must be embodied in the decree in the 
suit, and is not capable of being passed, after 
the decree in the suit has been given. 

If such an order is passed after the decree, 
without any fault on the part of the defendant, 
the proper course for a Court of revision to 
adopt will be, in order that justice may be 
secured to the defendant, to set aside the decree 
as well as the order for compensation, and 
remit the case back to the lower Court, in order 
that it may embody its order as to compensa- 
tion in the decree in the case. But where a 
suit is for more than Rs. 500, the High Court, 
in exercise of its powers of revision under S. 
622 of the Code, cannot interfere with the 
decree, as a second appeal lies against the 
decree. Kepilo Patro v. Kasinadha Patro, 17 
M.L.J. 310. 

SUBRAHMANIA AlYAU, J. 

(238-0) S. 492— See No. 33, supra. 

(239) Ss. 492 and 493— See Injunction, No. 1 

2, 34 C. 97. • 

(240) Ss, 492 and 493— The powers of the 
High Court to grant temporary injunction not 
confined to the terms of Ss. 492 and 493 of the 
Civ. Pro. Code— See Injunction, No. 1, 34 C, 
101 . 

(240-a) S. 493— See Nos. 33, 289 and 340, 
supra. 
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(240-6)8. 498— See No. 159* supra. 

(241) S. 508— Receiver, appointment of, ap- 
plication for— Conditions necessary for the 
appointment of a receiver — “ Preservation , 
realisation , better custody , or management 
of the property , M meaning of*— Decree-hold- 
er, application by, for appo'inUnent of a 
receiver of the property under attachment 
in execution of his own decree — Sale of 
heavily encumbered property . 

Held, that the power of a Court to appoint 
a receiver of the property, attached by the de- 
cree-holder, depends upon S. 503 of the Code. 
It must therefore be made to appear to the 
Court that the appointment of a receiver is 
necessary for the realization, • preservation or 
better custody or management of the property. 
Where, therefore, a decree-holder, had attached 
certain property in execution of his decree 
and the Court refused to pass an order for sale 
of the property, on the ground that it was 
heavily encumbered, the decree-holder could 
not apply for the appointment of a receiver 
under S. 503. Raja Muneshar Bakhsh Singh *j 
y. Babu Jagan Nath Prasad, 10 0.0. 268. 

Chamier, j., and Ghee van, a.j.c. 

Deference 2G C. 772 (777 and 778), R. 

(24l-a) S. 503 — See No. 155, supra. 

(242) Ss. 503 and 505— Receiver, appointment 
of — Receiver, if may sue in hisoion name — 
District Judge, sanction of, to the appoint- 
ment — Sanction subsequently obtained, if 
validates proceedings commenced. 

The order of appointment of a receiver can 
be made by a Subordinate Judge only after he 
has been authorised to do so by the District 
Judge. The question whether the appointment 
is invalidated, if it is made by the Subordinate 
Judge without the previous sanction of the 
District Judge, but is subsequently approved by 
him, is a question rather of power than of juris- 
diction of the Court. 

It is not essential, in all cases, where a 
power may be exercised with the assent of a 
third person, that such assent must be given 
before the execution ; there may be a ratifica- 
tion by subsequent consent (a). 

There may be cases in which the nature and 
object of the power and the surrounding cir- 
cumstances point to a previous consent as 
essential, in which event the consent must be 
obtained before the execution and subsequent 
consent is insufficient (6). 


Civ. P f». Code (Aot X1Y of 

Where the order for the appointment of a 
receiver was made by a Subordinate Judge and 
the nomination was subsequently approved by 
thd District Judge, the requirements of the law 
were substantially complied with, and whatever 
defeet’there was in the form of the proceeding, 
it was remedied by the subsequent order of the 
Subordinate Judge, although it was made after 
the institution of the suit in which the ques- 
tion of the validity of the appointment was 
raised (c). 

S. 503 of the Code authorises the Court to 
grant to the receiver all such powers as to bring- 
ing and defending suits as the owner himself 
has. When an appointment has been made 
under that section, and full powers are granted 
to tlxe receiver, powers are conferred upon the 
receiver to bring and maintain suits in his own 
name, always supposing that the ownership 
of the property is completely represented in the 
suit in which the receiver is appointed (d). 

It is competent to a Court to authorise a re- 
ceiver to sue in his own name, and a receiver who 
is authorised to sue, though not expressly in 
his own name, may do so by virtue of his 
appointment with full powers under S. 503, of 
the Code ( e ). Jagat Tarinll Dati y . Nabagcpal 

Chaki, 5 C.L.J. 270=34 C 305. 

# 

Mookerjee and Holmwood, jj. 

References :—(a) (1859), 1 DeG.F. and J. 253, 
(1890) 45 Ch. D. 139, 9 I. A.8 = 8 C. 422 and 
23 C. 87, R. (b) (1834) 10 Bing. 363, 38 R. R. 
458, 3 Madd. 98, 18 R.R. 200 ; 25 A. 187, 26 A. 
162, R. (t) 30 C. 699, Dist., 2 C.L.J. 70, and 4 C. 
L. J. 421, R. (d) 25 C. 042, R. ( e ) 10 C. 713 
(733), R., 10 W. R. 430, 12 W.R. 117,6 B.L.R. 
486 and 2* Q.B.D. 179, Dint., 8 M. 222, 8 M. 
418, 9 M. 334,14 0. 323, 18 C. 477 and 26 C. 
715, R. 

(242-a) S. 505 — See Nos. 28$and 242, supra. 

(243) S. 506 — Reference by pleader not ex- 
pressly authorised— Knowledge of party of 
the reference— Acquiescence, effect of. 

A pleader should not apply for an order for 
referring a case to arbitration, unless he is 
expressly authorised to do so. A vakalatnama 
in general terms is wholly insufficient. ; 

But, where the party, on whose behalf the 
application is signed, knows about it and 
acquiesces in it, he cannot raise the objection 
of want of authority in the pleader afterwards. 

Ram Jiawan Ram y. Kali Char an Singh, 4 

A.L.J. 842 = A.W.N. (1907k 189 = 29 A. 429. 

Richards, j. . b 
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(244) 8. 5o£— Validity cf the award when 
one of the parties not joining submission . 

In a suit to enforce a mortgage, a jo t int 
written statement was filed on behalf of the 
mortgagor, his sons, and grandsons. Thp suit 
was referred to arbitration, but the submission 
was not signed by one of the defendants. Their 
pleader, however, signed it on behalf of all the 
defendants. An award was made. Objections 
preferred to it by the defendant who had not 
signed it, were overruled, and a decree was 
passed in accordance with the award against all 
the defendants. 

held , there was no reference to arbitration on 
behalf of the defendant who had not signed the 
submission, and there being no award inlaw, it 
could not bind any cf the defendants (a). Ka- 
dhu Singh y. Daryao Singh, 4 A.L.J. 847 = A. 
W.N. (1907), 147 s» 29 A. 423. 

Knox and Richards, jj. 

Reference (a) 24 A, 229, 1). 

(245) S. 506 — Reference to arbitration , not con- 
cmred in by all the parties — Validity — 
Award , ground for setting aside . 

When a reference to arbitration is made in 
the courqg of a suit, and an award made upon 
it, the award cannot beset aside on the ground 
that all the parties to the suit did not concur 
in the reference. Lai Mohan Pal Y . Surya 
Kumar Da*, 11 C.W.N. 1152. 

Rampini, c, j., and Sharfuddin, j. 

Reference : — 33 C. 899, F, 

(246) S. 506 — Reference to arbitration — Order 
of reference not on application of all par- 
ties. 

S. 506 of the Code gives power to make an 
order of reference to arbitration, if all parties 
to the suit desire that the matter should be so 
referred.* So, where a defendant, who had 
appeared and filed a written statement, did 
not join in the application for the order of 
reference, an award made on a reference by 
Court is illegal (a). V 

Quaere : — Whether it is necessary for parties, 
who had not appeared, and who apparently 
had no interest in the suit, to join in applying 
for an border of reference. Rang as warn! Alya 
¥V Swami Alya, 17 M.L.J. 394. 

Bfnson and W ax. ms, f ? . f 

Refmncet 26 M. 47, 9 C.W.N. 8?1 F? 

■ A. 229, B. 


Civ. Fro. Code (i M Xlf ta m»Y-(Cohtd.). 

(246-a) S. 506— See No. 228, supra. 

(247) Ss . 506 and 510— Arbitration* 

held that when parties apply orally to the 
Judge to refer the suit to arbitration, and the 
Judge reduces their application to writing, and 
then makes a reference to arbitration, it is not 
open? 4 to him, |j(fcving regard to the provisions of 
S. 510 of the Civ. Pro. Code, to supersede 
that v reference, the arbitrator not having 
declined to act. 

Held further, that the second paragraph of 
S. 506 is directory only. Abdul Hamid Y. 
Riyazud-Din, 4 A.L.J. 691 = A. W.N. (1907) 
273. 

Aikman, j. f 

References 6 M.I.A. 184, D; 27 C. 61 and 
23 B. 699, R. 

(248) Ss. 50$ and 521 — Arbitration — Award 
made within the period fixed not filed 
before the expiry of period — Validity. 

An award written and signed before the date 
« fixed by the Court under S. 508 of the Code 
for delivery, but not filed in the Court before 
the expiry of that period, is valid within the 
meaning of S. 521 of the Code. 

The expression “delivery ” in S. 508 of the 
Code means “ making ” and does not mean 
“filing in Court.” jdhagat Ram v. Ganda 
Singh, 89 P.R. 1907. 

Reid, j. 

References : — 13 B. 119, 22 M. 22 and 26 A. 
105, F. 8 A. 548 and 13 A. 300 (P.C.), Z>. 

(248-a) S. 510 — See No. 247, supra. 

(249) Ss. 520 , 521 , 522 , 525, 526— Arbitration 
out of Court — Objection to validity of 
submission — Appeal. 

If an objection to the validity of the sub- 
mission is made and the Court disallows it, no 
distinction can be drawn between such a Case 
and one where an objection is taken, which is 
specifically mentioned in S. 520 or 521. The 
intention of the Code seems to be that, in the 
one case as much as in the other, no appeal* 
shall lie, except on the grounds mentioned* ih 
S. 522. The principle of finality appears to be 
equally applicable. NgaHmaung y. Kg&Kyaw 
Ya. U.B.R. (1906), Civil Procedure, t>% 

Shaw, j.c. 

References 10 609, 

{1&4-19Q5), Civil Procedure, 40, 29 I,Av 61 
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(250) Ss. 520, 541 mid 525— Arbitration— 
Application to file a private award— Re- 
jection of such application— Memorandum 
of appeal — Proper Court fee— Court Fees 
Act , Art. 17 , cl. (6‘) — Defective private 
award— Aw ard effecting partition of im- 
moveable property used for purposes of 
8. 525 of C.P.C.— Regis trej$on Act, S. 
17(b). 

Cl. G of Art. 17 of the second schedule of the 
Court Fees Act applies to a memorandum of 
appeal from an order rejecting an application 
to file an award under S. 525 of the Code. 
The memorandum of appeal is sufficiently 
stamped, if it bears a Court Fee of Rs. 10 and 
not an ad valorem fee (a). 

In proceedings which have beln initiated by 
an application under S. 525 of the Code, the 
Court has no power to amend the award or to 
remit it for re-consideration, but must either 
affirm it in its entirety or wholly reject it ( b ). 

Where the arbitrators appointed under an 
agreement between the parties made an award 
which was defective, and in which the arbitra- 
tors exceeded the power given to them under 
the agreement, held that the Court had no 
power to file the award. 

Semble. — An award of arbitrators privately 
appointed does not require registration, even if 
it effects a partition of joint immoveable pro- 
perty and is signed by the parties to signify the 
acceptance of the award, m case the award is 
merely sought to be tiled and to be made a rule 
of Court under S. 525 of the Code. Bhagat 
Ham y. Paras It am, 81 I\R. 1907. 

Kobe kts on and Shah Din, jj. 

References : — (a) 83 C. 11 and 70 P. R. 1881, 
I). 109 P.L.B. 1902, Diss. A.W.N. (1903), 214, 
F. (6) 27 A. 526, 18 P.B. 1892, It. 

(251) 521 — Arbitrator receiving evidence 
from one party in the absence of the other — 
Judicial misconduct — Setting aside award — 
Appeal— Appellate Court's poiver to go be- 
hind first Court's order setting aside award. 

A Court is perfectly justified in setting aside 
the award of the arbitrators, on the ground 
that the latter had been guilty of judicial mis- 
conduct in having taken the evidence of one 
party in the absence of the other which was 
wholly unavoidable, and in having omitted to 
give the latter sufficient opportunity to produce 
his own evidence. 

Quaere. — Whether an Appellate Court had 
power to go behind the order of the first Court, 


Civ. Pro. Code (Act XIY of i882).—(Co«^). 

setting aside such an award. Sofcha Ram Y, 
Ram Das, 6G P. B. 1907. 

Robertson and Shah Din, jj. 

References 2 A. 181, 8 A. 686, 28 A. 408 
22 M. 202, 8 C.W.N. 390, R. 

(251 -a) S. 521- See Nos. 248, 249 and 250, 
supra. 

(252) Ss. 521 and 522 — Arbitration — Award- 
Decree on judgment in accordance with 
award— Appeal. 

During the pendency of a suit in the Court of 
a Subordinate Judge, the matters in dispute 
between the parties were referred to arbitration. 
In due course, a document purporting to be 
the arbitrator’s award was received by the Court 
through the post. Objections were filed by one 
of the defendants to the suit : but these objec- 
tions were, after hearing, disallowed by the 
Court, which proceeded to pass a decree in 
accordance with the award. 

Held, that an appeal would lie from such a 
decree, upon the ground that the so-called 
t award was never delivered by the arbitrator and 
was, in fact and in law, no award at all. Sham 
Lai y. Misri Kunwar, A.W.N. (1907), 115 = 
29 A. 42G. 

Stanley, c.j., and Burkitt, j. » 

» 

(253) Ss. 521 and 522 — Arbitration — Award 
— Decree on judgment in accordance with 
award — Appeal. 

The matters in dispute between the parties 
to a suit pending in the Court of aMunsiff were 
referred to arbitration. An award was delivered 
by the arbitrator, to which objections were 
filed, to the effect that the arbitrator had been 
guilty of misconduct. These objections were, 
however, overruled and decree was passed, 
which was in accord ing with and not in excess 
of the terms of the award. 

# 

Held, that no appeal from such a decree 
would lie, the sole ground being that the arbi- 
trator had been guilty of misconduct. Bihar i 
Lai y. Chunni Lai, A.W.N. (1907), 117 = 4 A. 
L.J. 455 = 29 A. 475. 

Stanley, c.j. and Knox and Richards, jj/ 

References:— 29 C. 167 (P.C.), F ; A.W.N 
(1807), 115, D. 

(254) S. 522 — Award — Set aside by Court of 
first instance — Jurisdiction of appellate 
Court , to pass a decree in its terms. 

When a Court of first instance, through 
which a suit has been referred to arbitration, 
c 19 
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sets aside the award on the ground of miscon- 
duct of the arbitrator, the appellate Court has 
no jurisdiction to pass a decree in the terms 

of the award. K&lyan Das y, Pyare Dal, 4 

A.L.J. 856=--A.\V.N. (1907), 110. 

Aikman, J. 

Reference 3 A.L.J. 168, F. 

(255) 8. 522 — Appeal — Time for setting aside 
an award not expired— Decree passed— 
Whether final. 

When a decree was passed in accordance 
with an award, before time for taking objec- 
tions to the validity of the award had expired, 
held, that an appeal lay against the decree. 
Before passing such a decree, it is necessary 
for a Court to stay its hands, until the time 
for making an application to set aside the 
award had expired' (a). Najum-ud-din Ahmad 
Y. Albert Puech, 4 A.L.J, 450 = A.W.N. (1907), 
181-29 A. 584. 

Stanley, c.j., and Buhiutt, j. 

References :—(a) 19 A. 422 ; 23 W.R. 429, R. 

(255 -a) S. 522 — See Nos. 75, 249, 252, and 
253, supra. 

(255- J) S. 523 — See No. 6, supra. 

(256) Ss. 523 and 526 — Award undfr, declared 
void — Maintainability of suit to enforce 
such award. 

Where an award was secured in proceedings 
taken under S. 523 and was declared to be void 
by the Court conducting such proceedings, a 
regular suit to enforce such award would not bo 
maintainable. 

Obiter. — It is doubtful whether a regular 
suit would lie to enforce an award, even in 
cases whpre such award* has been held to be 
void on objections taken under S. 52G of the 
Code. Miron BakhshY. Chiragh Din, 19 P.B. 
1907. = 46 P.L.E. 1907. 

LalChand, or. 

References 113 P.R. 1890, 15 M. 99, 15 M. 
474, 20 M. 191, D. * : | 

(257) Ss. 523 and 526, difference between, as 

regards appeal— Revision — See Appeal, No. 4, 
58 P.W.R. 1907 (F.B.). J 

(258) S. 525— Arbitration —Axoard— Appli- 
cation to have the award filed — R ecord-of- 
rights extract to be annexed to the applipa- 
iwn— Bombay Land Record-of -Rights Act 

; {IV of 1903), S. W. | 


OIy* Pro. Code (let XIY of 18S2).-~(CpHfd.). 

It is not necessary to annex a reeord-of* right 
extract, required by S. 10 of the Bombay Land 
Record-of righ ts Act, 1903, to an application in 
the case of proceedings under S. 525 of the Code. 

Haridas Dayal y. Subraya Nagappah, 9 Bom. 

L.R. 8S5. 

RuasEi|| ag. c.j., and Batty, j. 

(258-rt) S. 525 — See Nos. 249 and 250, supra. 

(259) Ss. 525 and 526— Private award— 
Decree made on — Appeal-Questions that 
can be brought before an appellate Court in 
proceedings under Ss, 525 and 526. 

A private award having been filed by one of 
the parties under S. 525 of the Code, the other 
party objected, and his objections were over- 
ruled. 

Held, that no appeal lay from a decree made 
in accordance with the award. 

Geidt, j,— -The only questions, that can be 
brought before an appellate Court, in proceed- 
ings under Ss. 525 and 526 of the Code, are 

(1) Whether any matter has been referred 
to arbitration, without the intervention of the 
Court, and an award made thereon. 

(2) Whether the decree ultimately made is 
in excess of, or not in accordance with the 
award (a). Abdul Ali y. Anwar All, 11 O.W.N. 
220 . 

Harington and Geidt, jj. 

References :—(a) 6 C.W.N. 226 and 10 C. W. 
N. 009, considered. 

(200) S. 526 — Private award — Order refus- 
ing to file such award— Appealability. 

An order under S. 526 of the Code, refusing 
to file an award of arbitrators made out of 
Court, is appealable as a decree (a). Mul Raj 
Y. Ladha Mai, 100 P.R. 1907. 

Robertson and Kensington, jj. 

References : — (a) 26 A. 205, Diss. 27 M. 255 ; 
29 M. 303 ; 25 C. 757 ; 33 C. 757 ; 81 P.R, 1907 
(F.B .),/. 25 P.R. 1907 (P.C.) at p. 99; P.R. 
1907, P.R. R. 

(260-a) S. 526— See Nos. 219, 256, 257 ahd 
259, supra. 

(261) 8. 539— Applicability of Suit brought 
by the whole body of persons authorised to 
administer the trust. 

Held, that S. 539 does not apply to a case, 
where the suit is instituted by the whole body 
of persons, who are legally authorized to 
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administer the trust, to which it relates. Ram 
Das. v. Badri Narain, A.W.N. (1906), 260= 
3 A.L.J. 773 =29 A. 27. 

Knox and Airman, jj. 

Reference :—10 C.W.N. 681, F. 

(262) 539—Suits relating Mpuhlic c/ta* 
ritics—Suit must confornWto sanction 
given . 

S. 539 of the Code lays down strict rules wi th 
a view to protecting trustees of public chari- 
ties from vexatious and irresponsible suits ; and 
the plaintiff in such a suit must conform to the 
terms of the sanction given. 

Where the Collector sanctioned a suit to 
remove a trustee and to appoint* a new trustee, 
a suit under that sanction, asking that the 
public be given power to make the appointment, 
could not be entertained, as the Collector con- 
templated appointment only by the Court (a). 

The powers mentioned in the last paragraph 
of the section include also the powers of the 
Collector to authorise suits by private persons, 
and not merely power to sue (b). Gang a Rain 
y. Ralla 8ingh, 110 P.R. 1907. 

Chatterji and Johnstone, jj. 

Inferences :—(a) 21 B. 257, It. (b) 24 C. 418, 

11 . 

(263) S. 539 — Breach of trust — Suit brought 
with the consent of the. Advocate -General 
— Amendment of plaint by mentioning 
particulars of the breach of trust— No 
consent necessary. 

A suit instituted under the provisions of S. 
639 of the Code complained generally about a 
breach of trust. The suit was brought with 
the consent of the Advocate-General. The 
plaint was subsequently amended by mention- 
ing the particulars constituting the breach cf 
trust : no consent of the Advocate- General 
was obtained to the amendment : — 

Held , that consent was not necessary, be- 
cause, if the Advocate-General was satisfied 
^generally that there was a breach of trilst and 
g|ve his consent, it was competent to the 
plaintiffs to specify such instances of the breach 
of trust as they thought they could prove. 
Dh&njibhoy Raghoo r. Meherally Moraj, 
9 Rom. L.R. 901. 

Chandavarkar, j. 

(264) 8. 539 — Suit relating to charity— Suit 
brought by the Advocate- General at the in - 
stance of retidars— Dismissal of suit— Right 


Chr. Fro. Code (ActXlY of 1882).- -(Contd). 

of appeal— Relators cannot appeal in their 
own right. 

\yhere a suit filed, under S. 539 of the Code, 
by the Advocate-General, at the instance of 
relators, is dismissed, and the Advocate-Gene- 
ral does not think fit to appeal, it is not compe- 
tent to the relators to file an appeal on their 
own aocount, against the dismissal. Jan Maho- 
med Abdul y. Syed Nurudin, 9 Bom. L.R. 
996. 

Chandavarkab and Heaton, jj. 

(265) S. 539— Dharmasala — Suit for re- 
moval of present mahant and appointment 
of another — Sanction of the Advocate-Gene- 
ral, whether necessary. 

S. 539 of the Code is applicable to a suit for 
the removal of the incumbent mahant of a 
dharmasala and the appointment of the plain- 
tiff in that place, on an allegation of breach of 
trust, and the suit is not maintainable without 
obtaining the previous consent of the Advocate- 
General. Dalip Singh y. Ishvar Singh, 
78 P.R. 1907. 

Kensington and Lal Ciiand, jj. 

References 29 M. 283 (P.C.), 9 C.W.N. 151, 
20 C. 397, 24 C. 418, 21 B. 49, 122 P.R. 1890, 
and 60 P.R. 1892, R. 

(205- «) S. 539 — Sec No. 99, supra. 

(2GG) S. 540 - -Suit of small cause nature tried 
as regular suit by mistake by Judge having 
small cause powers — Decree — Appeal — See Act 
IX of 1887 (Provincial Small Cause Courts), 
No. 1, U.B.R. (1907), Provincial Small Cause 
Courts Act, 1. 

(266-a) S. 540— See No. 7, supra. 

(267) Ss. 542 and 584, Scope of— See Limita- 
tion Act, No. 6, • 11^ C.W.N. 959-6 C.L.J. 
237 = 34 C. 941(F.B.). 

(268) S. 514, applicability of — Appeal by one 
of the defendants against the whole decree 
— Ground common to all the defendants. 

In order to make S. 544 applicable, all that 
is necessary is that the decision appealed 
against, should have proceeded on any ground 
common to all the defendants. There, is 
nothing in the section to warrant the importa- 
tion into it of the qualifications suggested in 17 
M. 265 (<x). 

Where a person- sued for a declaration of his 
reversionary right to certain properties forming 
part of the estate of a deceased Hindu, and got 
a decree in his favour, and one of the defend- 
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ants alone appealed against the whole decree 
in the first Court, and the lower appellate 
Court reversed the whole decree of the first 

if 

Court and dismissed the plaintiff’s suit on the 
ground that he failed to prove his reversionary 
right, held that the decree of the first Court 
did proceed upon one ground which was com- 
mon to all ‘the defendants, viz. , that the plain- 
tiff was the reversionary heir of the deceased, 
and that it was, therefore, competent to the 
appellate Court, on the appeal of one of the 
defendants alone against the whole decree, 
to reverse the decree in so far as it affected the 
other defendants also, though they had not 
joined iu the appeal. Dhuttaloor Subbayya y. 
P. Subbayya. 17 M.L.J. 119 (F.B.) = ‘2 M. 
L. T. 104. 

Subrahmania Axyar, Benson, and Wallis, 
jj. 

References:-— (a) 4 M.H.C.R. 26, 8 M. 192, 
Appr. ; 16 M. 293, 28 M. 122, 21 W.Ii. 112, 30 
C. 429, R. ; 17 M. 265, overruled ; 2 W.R. 227 ; 
11 W.R. 238, not F. 

(269) S. 545— Order refusing to stay execution 
—Appeal. 

No appeal lies from an order under S. 545, 
Civil J^ocedure Code, refusing to stay ex- 
ecution. Cameron y. Bulaki Mai: 146 P.R 
‘1907. 

Kensington, j. 

Reference:— 29 B. 71, F. 

(269-a.) S. 545— See Nos. 8 and 146, supra, 
and No. 270, infra. 

(269-6) S. 546— Surety for performance of 
appellate decree, whether , could be proceeded 
against by way of execution. 

Execution for costs, awarded by a decree 
under appeal, was granted, on the respondent 
in this case standing, surety, for restitution, in 
the event of the decree being reversed on appeal. 
The decree having been, subsequently, revers- 
ed/the judgment-debtor sought to* recover 
arom the surety, by way of execution, the 
amount paid, field, the order was obviously 
under S. 546 of the Code and the Full Bench 
Ruling in Raghbar Das v, Saligran {a) applies 
equally to S. 545 and to S. 546,— the decision 
in that case approving 25 B, 409, a case with 
reference to S. 546 holding that recovery in 
such a case should be by executi on-proceedings . 
Deoki Nandan y. GehnaMal, 125 P. R. i9pc = 
94 P.L.R. 1907. 

Reid, c-j. . . 


Civ. Pro. Code (Act XIY of 1882) 

References :— (a) 109 P.R. 1906, 77 P. R. 
1895 and 8 A. 639, R. 

(270) Ss. 546, cl. (3), 545 and 582— Stay of 
sa f e of immoveable property in execution of 
money-decree — Jurisdiction of Appellate 
Court in which appeal pending to stay sale 
—Inherent jurisdiction. 

Held, by tie majority, that, when an appeal 
has been preferred against a decree for money, 
the Appellate Court has jurisdiction, pending 
the disposal of the appeal, to pass an order 
staying the sale of immoveable property of the 
judgment-debtor in execution of the decree 
Tribeni Sahu y. Babu Bhagwat Bux Rai. 
11 C.W.N. 1030 (F.B.) = G C.L.J. 298-34 C. 
1037. i 

Rampini, c.j., and Brett, Mitua, 
Woodhoffe, and Mookerjee, jj. 

References :— 8 C. W. N. 381, 8 C.W.N. 572 = 
31 C. 722, 5 C.W.N. 67 = 28 C. 734, 3 C.L.J. 
29, 33 C. 927-3 C.L.J. 67, II. 

(270 -a) S. 549— See No. 146, supra. 

(271) Ss. 551, and 574 — Appeal, summary dis- 
missal of— Judgment, requirements of. 

Where an appellate Court, other than a High 
Court,, dismisses an appeal under S. 551, it 
must write a proper judgment. 

When , after stating the nature of the appeal, 
the District Judge says “ The lower Court has 
dealt with all the necessary points and there is 
no reason shown for diliering from the views 
expressed.” 

Held, the judgment substantially complied 
with the requirements of S. 574 (a). Rakhal 
Chunder Tewari y. Satindra Deb Rai, 5 C.L. 

J. 348. 

Maclean, c.j., and Caspersz, j. 

Reference :—{a) 25 C. 97, Distgd. 

(271 -a) S. 552 — Sec No. 76, supra. 

(272) Ss. 556 and 558 — Appeal — Adjournment, 
Application by pleader for, if appcarnce — 
lie fault— Re -admission, application for. 

An application, by a counsel or pleader, v/ho 
is instructed only to apply for an adjournment, 
which is refused, is not an appearance, within 
the meaning of the Code. 

When in such circumstances an appeal is 
dismissed, the dismissal is one for default 
under S. 556, Civ. Pro. Code, so as to entitle 
tlie appellant to apply for re-admission under S. 
55Sof the Code (a), SatisChandra Mnkerjeo 
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Civ. Pro. Code (Act XIV of 1882). -[CmtdX 

y. Apara' Pros&d Mukerjee, 11 C.W.N. 329 
(F.B.) = 5 C.L.J. 247 = 2 M.L.T. 123=81 C. 
403. 

Maclean, c.j., and Harington, Brett, 
Mitra and Geidt, jj. 

References : — (a) 4 C.W.N. 237, overruled ; 

8 C.W.N. 621, approved. 

(273) S. 558 — Appeal dismissed in default 
— Sufficient cause for re- admission of an 
appeal. 

Where a District Tudge dismissed an appeal 
in default at 11-30 a.m., and himself left the 
Court at 12 30 p.m., while the appellant was 
preparing an application for restoration, 

held that this was a sufficient^ cause for re- 
admitting the appeal within the meaning of 
S. 558, Civ. Pro. Code. Nabi Bakhsh y. Abu 
Som&d Khan, 69 P.W.R. 1907. 

Keid, c.j.. 

(273-a) S. 558— Seo No. 272, supra. 

(274) S. 559 — Respondent (jetting a decree 
against a co-respondent. 

A respondent cannot get a decree against 
a co-respondent, when he has submitted to 
tho decree of the Court of first instance and 
has not filed an appeal separately. Lohre Y. 
Sita, 4 A.L.J. 772. 

Banerji and Airman, jj. 

Reference 27 A. 23, F. 

(274 -a) S. 559 — Security for costs against 
an appellant in forma pauperis — Jurisdic- 
tion of Court — Delay. 

Although the Court has jurisdiction to make 
an order for security for costs against an appel- 
lant in forma pauperis , such an order should 
be made under very special circumstances (a). 

It is very important that applications of this 
nature should be made with duo promptitude 
and should not bo put in, after the bulk of the 
costs has been incurred on both sides (6). 

Srinivasa Sastrial y. Subramania Aiyar, 

A1 M.L.J. 583. 

• Wallis and Miller, jj. 

References (a) 3 M. 66, F. (6) 5 C.W.N. 119 
& 33 Ch. D. 76, F . 

(274-6) S. 560 — See No. 75, supra. 

(275) S, 561— Cross objections maintainable 
only with respect to the principal appeal 
Separate appeal with respect to separate 
orders passed on separate appeals— Deorha 
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provision as to payment of interest in the 
shape of , whether enforceable— Penalty- 
Interest— Sum payable, over and above the 
principal sum , validity as to the condition 
stipulating payment of. 

The plain tiff s-respondents filed a suit against 
the appellant to redeem certain mortgages, one 
of which contained a stipulation that the 
mortgagors should pay on redemption the prin- 
cipal sum and half as much again commonly 
called deorha . The plaintiffs contended that 
they were not bound by the condition for the 
payment of deorha. The defence of tho appel- 
lant was that the deorha was payable and that 
he was entitled to certain sums on account of 
improvements effected by him and rent of cer- 
tain land demised by him to the respondents. 
The Court of first instance disallowed the 
deorha, but allowed other items on account of 
mprovements and rent. Both parties appealed 
to the District Judge, tho defendant-appellant 
claiming the deorha and objecting to the lower 
Court’s order as to costs. His appeal was 
dismissed. The plaintiffs in their appeal ob- 
jected to tho items awarded on account of 
improvements and rent and also as to costs 
awarded by the lower Court. The District- 
Judge allowed the appeal as to costs only and 
dismissed # tlie rest of the appeal . The defends nt 
appealed to the Court of the Judicial Commis- 
sioner against the dismissal of his appeal by 
the District Judge. Tho plaintiffs instead of 
filing a separate appeal filed objections under 
section 501, Civil Procedure Code. 

Held, that the objections under section 561, 
filed by the plaintiffs, were inadmissible. They 
could under section 561 be allowed to object 
only to the decree against which the appellant 
was appealing ; if they wanted to appeal against 
the order of the District Judge passed on their 
appeal, they ought to have filed a separate 
appeal. 

Held, further, that tho stipulation for the 
payment of deorha was not iii the nature of a 
penalty and could therefore bo legally enforced. 

Miran Baksh y. Bajrang Bahadur Singh 
and others, 10 O.C. 214. 

Chamier, c.j. 

References: — S.iC. A. No. 409 of 1905 and 
L.R. 2Ch. App. 542, R. 

(276) S. 561 — Omission to file cross-ob- 
jections in appeal— Incompctency to take such 
objection in further appeal— See Act X of 1865 
(Succession), No. 1, 52 P.W.R. 1907. 
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CiY. fro. Code (Act XIV of ±m).-~(Contd.)- 

(2TT) Ss. island $66— Suit for possession — Ap- 
peal from decree of Lower Appellate Court — 
Remand to the iowet Appellate Court-Fresh 
enquiry ^Lower Appellate Court awarding 
more thaii the original decree when plaintiff 
not appealing — Validity. 

The plaintiff sudd the defendant, the pro- 
prietors of an adjoining estate, for recovery of 
possession of certain lands, after determination 
of the boundary bet ween the two estates. The 
Munsiff partially decreed the suit. The defend- 
ant appealed, but plaintiff neither appealed nor 
hied any objection against the decree of the 
Munsiff . The decree of the Munsiff was modi- 
fied by the Lower Appellate Court in favour of 
the defendant, and, thereupon, the plaintiff 
appealed to the High Court, which remanded 
the case and directed a fresh investigation to be 
made by the Civil Court Amin by comparison 
of the maps of both the parties. After a fresh 
enquiry, the Lower Appellate Court passed a 
decree in favour of the iffaintiff, giving him 
more lands than he recovered in the first Court. 

Held, on appeal to the High Court, that, as 1 
the plaintiff had not appealed from the j udg- 
ment of the Munsiff, the Lower Appellate 
Court had no power to award him more than 
he recovered in the Munsiff’s Court. Agilul 
Hosain y. Dino Nath Dutt, 34 C. 996. 

Stephen and Holmwood, jj. 

Reference : - -8 A. G43, D. 

(278) Ss. 561 and 622— Decree against one 
of the defendants— A ppeal by him— Plaintiff 
not appealing nor filing objection under S. 
561 — Appellant found not liable— Relief 
against other defendants, whether grant able. 

The plaintiff sued the proprietors and the 
agent ofc a firm for the rfcnt of a gpdown hired 
by the agent. The ^lunsiff granted a decree 
against the agent. Against this decree the 
agent appealed, but the plaintiff did not appeal, 
nor did he raise any objection to the decree 
under S. 561 of the Code. The lower Appellate 
Court held that the proprietors, and not the 
agent, were liable and that it had no power to 
pass a decree against the proprietors. 

Held, on second appeal, that the plaintiff was 
entitled under S. 622 of thq Code to ask for a 
fevision. Held , also, confirming the decree of 
the lower appellate Court, that it was not open 
to the Court to grant any relief to the plaintiff, 
inasmuch as the granting of euch relief was not 
necessarily incidental to the relief granted to 


CiY. fro. ^ 

the agent who had appealed (a). Seth Bindra- 
bandas y Moti Lai, 3 N.L.R. 85. 

Batten, a.j.c. 

References:— SIB M. 229, F ; 27 A. 23, 28 A. 95, 
18 B. 520, 31 C. 643, 9 C.P.L.R. 62 and 14 
C.F.L.R/46, R. 

(279) S8. 561 and 647— Suit On bond executed 
by first defendant to second defendant, who 
transferred it to plaintiff— Decree in lower 
Court against second defendant only — Revi- 
sion petition to High Court under S . 25, 
Act IX Of 1867 { Provl . S. C. Courts)— 
Memorandum of objections, filing of — Proce- 
dure — High Court's powers. 

In a suit on a bond, executed by the first de. 
endant, iu faVour of the socond defendant, who 
transferred it to the plaintiff, the lower Court 
gave a decree against the second defendant only, 
against which he presented a Revision Petition 
under S. 25 of Act IX of 1887 ; held that S. 647 
of the Code enables the High Court to apply 
to Revision Petitions of this kind the proce- 
dure applicable to an appeal, and that a memo- 
randum of objections, lies in such Revision 
Petitions ; and that, even apart from the memo- 
randum of objections, the words of S. 25 of Act 
IX of 1887 are wide enough to empower the 
High Court, having all the parties before it, to 
transfer the liability from one defendant to an- 
other, even without application by the plain- 
tiff. Krishna Aiyangar y. Appanaiyangar, 
17 M.L.J. 62. 

Miller, j. 

(280) 8 . 562 as amended by S. 49 of Act VII 
of 1 888 — Remand — Preliminary point — Suit 
decided with reference to some only of seve- 
ral issues framed, after recording all the 
evidence— Difference between S. 562, Civ. 
Pro. Code , as it stood before and after its 
amendment by 8. 49 of Act VII of 1888, 
pointed out and explained . 

A shop was mortgaged by G and M (deceased), 
whose representatives wore defendants 8 to 12, 
to G R (deceased), whose representatives were 
defendants 4 to 7. Defendants 4 to 7 sub- 
mortgaged to defendant 8, who sold his mprfc- 
gage rights to defendant 2, who sold the shop 
to defendant 1. 

In 1902, R purchased the equity of redemp- 
tion from defendants 8 to 12 and sued defend- 
ants 1 to 12 for possession as mortgagors of the 
said shop. 

The first Court framed six issues, but the 
maincontention was whether to 
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Civ. Pro. Cod* (JLot XIY of lS82).-~(Con^.)- 

12 had already sold their rights to G R in 1869. 
The Munsiff found the sale of 1869 and the 
successive proprietary titles of defendants 1 
and 2 proved and so dismissed the suit. On 
appeal, the Divisional Judge, finding the sale 
of 1869 not established, remanded the case 
under S. 662, Civ. Pro. Code. 

In appeal to the Chief Court, it was contend- 
ed that (1) the case was not decided by the 
first Court on a preliminary point and (2) the 
sale of 1869 to G R was not proved. 

When the case came on before the Single 
Bench, the appellant’s pleader gave up the first 
ground of appeal and stated the form of remand 
was correct. But the counsel of the respondent 
insisted that this was not so* The Single 
Bench, consequently, referred the case to the 
Division Bench for giving a definite Ruling. 

Held , that the first Court disposed of the case 
on a preliminary point, within the meaning of 
S. 562, Civ. Pro. Code, as amended by S. 49 
of Act VII of 1888, although evidence was re- 
corded on the whole case. 

Also, the difference between the provisions 
of S. 662, Civ. Pro. Code, as they stood before 
and after their amendment by S. 49 of Act VII 
of 1888 was pointed out and explained. 

NawahuRam y. Rclu Mai, 27 P.W.R. 1907. 

Johnstone and Shah Din, jj. 

References : — 99 P.R. 1902, 9 A. 30, 27 A. 
691, 16 M. 207 and 22 M. 172, F ; 109 P.R. 
1887, 89 P.R. 1891 (F.B.), 43 P.R. 1902, Civ. 
App. No. 635 of 1902 (unpublished), 49 P.L. 
R. 1906, R. and D., 89 P.R. 1891 (F.B.), 
doubted . 

(280-a) S. 662— See Nos. 29, 34, 76 and 223, 
supra and No. 301, infra. 

(281) Ss. 562 and 564— Erroneous order of 
remand— Subsequent proceedings, if illegal 
— Merits of a case— Dispossession, meaning 

of. 

When a Court of first appeal, purporting to 
act under 8. 562 of the Civ. Pro. Code, remands 
a case to the Court of first instance, which had 
not decided the suit merely on a preliminary 
point, the order is erroneous; but it cannot be 
said that the subsequent proceedings, before the 
lower Courts, are void, merely because of such 
error. If , in consequence of such erroneous re- 
mand, there has been a wrong decision affecting 
the merits of the case, then and then only will 
the subsequent proceedings be set aside (a). 


Civ. Pro. Code (Act XIV of 1888).— (Confd,). 

Where the Court of first instance originally 
decreed the plaintiff’s suit, but after an 
erroneous remand, dismissed it. 

Hfld, that the reversal of the former judg- 
ment was not a wrong decision affecting the 
merits of the case. 

Before a party can be said to have acquired 
a title by adverse possession against another, 
whom be had dispossessed, it is necessary to find, 
not only that that other has been dispossessed, 
but that that the party claiming title has been in 
possession and has exercised rights of posses- 
sion over the disputed tract. Durga Kinkar 
Norha y. Konchal Ronza, 6 C.L.J. 71. 

a' 

Brett .and Mookerjek, jj. 

Reference (a) 28 C. 324, F; 

(282) Ss. 662 and 564— Alternative but not co- 
existent remedy— See Appeal (General), No. 
5, 6 C.L. J. 647. 

(283) Ss. 562 and 5 88 — Appeal — Claims in- 
consistent — Plaint , order rejecting, a decree 

% — Appellate order admitting plaint, not a 

decree — Second appeal. 

Where the Court of first instance rejected 
the plaint on the ground that it contained two 
inconsistent claims, and the Court o*»appeal 
held that i*he plaintiffs were entitled to press 
both claims in one suit, and directed the first 
Court to proceed with the trial of the suit on 
its merits : 

Held, on appeal by the defendant, that the 
order of the Court of first instance was an order 
rejecting the plaint ami, therefore, a decree, and 
the order of the appellate Court was an order 
admitting the plaint which not being a decree 
nor an order under S. 562, Civ. Pro. Code, was 
not appealable. Braja Lai Mitra v. U pen dr a 
Krishna Mitra, 6 C.L.tT. 214. 

Rampini and MookkiJjee, jj. 

(284) Ss. 562 and 588— Ordinary appeal and 
appeal under S. 588— Older of remand on 
appeal— Second appeal . 

Where an order of ‘remand under S. 562 is 
passed on an appeal under S. 588 of the Code, 
but not on an ordinary appeal from a decree, a 
second appeal is barred under the concluding 
paragraph of S. 58 8. Raj Bhal V. Yakub All, 
120 P.R. 1907. 

Rattigan, j. 

References 24 M. 447, 18 A. 88, 26 M. 518, 
R ; 6 C.W.N. 585, Diss. 
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Civ. Pro. Code {Act XIY of 1332 ).—{Contd.). 

(285) Ss. 462 and 683— -Order of remand — 
Wehther appeal lies aj ter suit is finally 
disposed of. 

An appeal under S. 588, Civ. Pro. Code* can- 
not be entertained, if preforrod after the suit 
has been finally disposed of by the lower Court. 
Salig Bam y. Brij Bilas,4 A.L.J. 5G9 = A.W.N. 
(1907), 284. 

Knox, a.c.j., and Rich aiids, j. 

References:— <d C.W.N. 895, F ; 12 A. 540, D. 

(280) Ss. 662 and 696 — Appeal to Pricy Council 
— Order of remand under S. 66.2 whether 
a final decree. 

Where a case was remanded under S. 502 pf 
the Code by the Chief Court, the order of re- 
mand cannot be said to be a final decree under 
S. 595, cl. (a), and an application lor leave to 
appeal to the Privy Council from such order will 
not be granted under S. 595, cl. (a), oven though 
the value of the suit is sufficient to warrant an 
appeal. Sohan Sin*h y. Jahandad Khan, 52 
P.R. 1907. 

Johnstonk and Rattigan, J J . i 

References 1 A. 726, 25 A. 629, 6 B. 260 
and 8 B. 548, R, 17 A. 112, Ex pi. 

(286^i) S. 564 — See Nos. 76, 281 and 282, 
supra. 

(287) 8. 666 — Remand— Return to remand to 
be made by the Court originally seised of 
the case — Jurisdiction. 

Held that, when issues aro remitted for trial 
under S. 566, such issues are triable only by 
the Court which was originally seised of the 
case. All Sher Khan y. Ahmad- ullah Shan, 
A.W.N. (1907), 209 = 4 A.L.J. 603. 

Dillon and Griffin, jj. 

Referince : — 14 A. 28* F. 

(288) S. 566 — See Parties, No. 1, 20 P.L.R. 
1907. 

(288-aV S. 566— See No. 277, supra. 

(288 -b) S. 568 —See No. 807, infra. 

(289) Ss. 66S and 623— Application for review 

on the ground of discovery of new evidence 
— Rejection by Court— Application for ad- 
mission of so me evidence in appeal — Juris- 
diction of appellate Court to take farther 
evidence — Local investigation by appellate 
Court, if regular — Extra cursus curiae — 
Railway accident— Train overshooting 

platform— Negligence— Contributory negli- 
getice— Arbitration. 


Civ. Pro. Code (Act XIY of 1812).— (Contd.). 

The Code of Civil Procedure permits appli- 
cations for review, on the ground of discovery 
of new and important evidence, but exacts 
very strict conditions, so as to prevent litigants 
lying on their oars when they ought to be look- 
ing for evidence. It enjoins the Judge to require 
the facts as to the absence of negligence to be 
strictly proved, and it makes the Judge who 
tried the case final on such applications. 

Where such an application for review was re- 
fused by the Original Court, but the Court of 
Appeal, upo i a special and preliminary appli- 
cation and before hearing the appeal on the 
merits, made an order for the admission of 
“ further evidence,” 

i 

held that the appeal Court’s order was with- 
out jurisdiction and that S. 568 of the Code 
did not apply to such a case. 

The legitimate occasion for S. 5CS is when, 
on examining the evidence as it stands, some 
inherent lacuna or defect becomes apparent, 
not where a discovery is made, outside the 
Court, of fresh evidence, and the application 
is made to import it. That is the subject of 
the separate enactment in S. 623. 

In a suit for damages for injuries sustained 
by a passenger one evening, in alighting from 
a railway train which had overshot the plat- 
from, one of the questions was whether there 
was sufficient light at the time to enable a pas- 
senger of ordinary carefulness to alight safely. 
The Court of first instance decided on the 
evidence that the light was not sufficient, and 
that the plaintiff’s injuries were not due to his 
own negligence. On appeal, the Appellate 
Court visited the spot on a day and at a time 
when the “ conditions in question would be as 
nearly as possible exactly reproduced,” and on 
the impression left on its mind by viewing the 
place and without reference to the evidence ad- 
duced, held that the accident must be attribut- 
ed to the plaintiff’s own negligenq|. 

Held, that the procedure adopted was con- 
trary to law, and one that ought not to He 
followed. 1 

Held, further, that the fact that the Coun- 
sels of both parties acceded to the appellate 
Court’s suggestion of viewing the locality did 
not constitute the proceeding an arbitration 
and make the decision non -appealable. Km* 
Bowji Iflsur Y. The Great Indian Peninenla 
Railway Company, 11 C.N.W. 721 (?.€.)=§ 
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Civ. fro. Code (let XI Y of 1812).— (Contd . ). 

C.L.J. 6=4 A* L, J, 46 1=9 Bom. L.R, 671=17 
M.L.J. 347 = 31 B. 381 = 2 M.L.T. 435. 

Lord Robertson, Loud Collins and Sir 
Arthur Wilson. 

(289-a) S. 669 — See No. 307, infra. 

(289-6) S. S78— -See No. 271, supra. 

(290) S. 578— Irregularity— Disposal of a suit 
on a Sunday . 

Held, that the disposing of a civil suit on a 
Suuday is a mere irregularity, which is covered 
by the provisions of S. 578 of the Code. Sheo 
Ram Tiwari y. Thakur Prasad, A.W.N. (1907), 
168 = 29 A. 562. 

Griffin, j. 

References:— 9 A. 366, 16 W.R.C.R. 280, R. 

(291) S. 578 — Recording evidence in English 
in ejectment suit — Irregularity— See Landlord 
and Tenant, No. 9, 34 C. 896. 

(291-a) S. 578— See Nos. 29, 42 and 74, supra. 

(291-6) S. 582— See Nos. 204, 207, 208, 209 
and 270, supra. 

(292) Ss. 582 and 587— Second appeal — 
Death of respondent — Application by appellant 
for substitution of heirs — See Limitation Act, 
No. 121, 11 C.W.N. 1100 = 6 C.L.J. 715 = 34 0. 
1020. 

(293) S. 583 — Execution of decree — Restitu- 
tion of property sold in execution of a decree 
reversed in appeal — Procedure . 

In a suit for a declaration that certain proper- 
ty belonged to the defendant judgment -debtor, 
the plaintiff decree-holder obtained a decree 
and proceeded, on the strength thereof, to soil 
the property. In appeal, however, this decree 
was reversed. The rightful owner of the pro- 
perty sold then applied to the Court for restitu- 
tion of the property. Held, that, whether the 
application could or could not be considered as 
one failing strictly within the terms of section 
583 of the Code, the applicant was entitled to 
restitution, J&lam Sundar Lai y. Kaisar 
Zamani Beg al, A.W.N. (1906;, 315 = 4 A.L.J. 
19 = 29 A. 148. 

Knox and Richards, «. 

Reference 6 C.W.N. 710, R, 

(293 *a) S. 588 — See No. 141 , supra. 

(294) S. 884,— Second appeal— finding of fact 
— Petition for mutation reciting a gift— Evi- 
dence of gift disbelieved. 

In a suit for possession by the daughters of 
one A, the sons set up an oral gift in their 


ChL Pm XIX of i882).^-(0(m^) . 

favour by the father. They put in «vi deuce a 
copy of a petition for mutation of names filed 
by A in their favour, which said that A had 
made a> gift of that property in favour of his 
sons and widow, and that their names may be 
entered accordingly. Witnesses were also pro- 
duced to prove the gift, but were not believed 
by the Courts below. Held, that the petition for 
mutation of names did not amount to a gift, 
and the question was not a question of cons- 
truction of the petition, but a question as to 
the effect to be given to that, petition as eviden- 
ce of gift, and the finding that there wns no 
gift was a finding of fact, and could not be dis- 
turbed in second appeal (a). Parbati Kuar y. 
Mahmood Fatima, 4 A.L.J. 121 = A.W.N. 
(1907), 36 = 29 A. 267. 

Stanley, c.j. and Buukitt, j. 

Reference : — (n) 22 C. 609, It. 

(294- a) Ss. 584, 591, 033 and 039 — Review of 
judgment granted for “ any other sufficient 
reason ” — Objection against the order in 
I appeal from final decree. 

Ss. 584 and 591 of the Code do not control 
S. 629, so as to confer a right of appeal in a 
case, where the appeal is not based on one of 
the objections mentioned in S. 629. , 

An objection against the order of admission 
of an application for review of judgment can- 
not be taken in an appeal against the final 
decree except on one of the grounds mentioned, 
as grounds of objections in S. 629. 

Where an application for review of judgment 
is granted for “ any other sufficient reason” 
under S. 623 of the Code, the sufficiency or 
otherwise of the reason is not a good ground of 
appeal against the order (a). Gopala Aiyar v. 
R am as w ami Sastrial, 17 M.L.J. 603. 

White, c.j., and Benson, j. 

> 

References {a) 27 A. 695, 24 C. 878, F; 28 
M. 314, D. 

(295) S. 584 — Second appeal— Error of law — 
See Evidence Act, No. 9, 11 C.W.N, 230, 

(295- a) S. 584— See Nos. 29 and 267, supra. 

(296) S. 586 — Suit for rent and for a decla- 
ration as to the propriety of pa tta tenderek 
to the tenant— Small Cause Suit— Second 
appeal. 

Where, in a suit for rent under Rs. 500, the 
landlord sued for a declaration as to the pro- 
priety of the patta tendered to the tenant and 
for the recovery of the rent, heH } that, as the 
C 20 
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Civ. Pro. Code (Act XIY of 1882).— (Contd,). 

plaintiff could have obtained all the relief 
which he sought in his suit without asking for 
a declaration, the prayer for a declaratipn does 
not prevent the suit being of the nature cogni- 
zable in a Small Cause Court, within the mean- 
ing of S. 586 of the Code and that no second 
appeal lies in such a case. Ramachandraiyar 
v. Mir Muhammed Noorulla Sahib, 1 M.L.T. 
314 (F.B.)=16 M.L.J. 477 = 80 M. 10 1. 

White, c.j., Benson and Wallis, jj. 
(296-a) S. 586 — See No. 142, supra. 

(297) Ss. 586, 588, cl. (28)— Appeal from 
order of remand in Small Cause suit— Sec 
Limitation Act, No. 64, 11 C.W.N.862. 

(297-a) S. 587— See Nos. 209 and 292, supra . 
(297-5) S. 588— Sec Nos. 76, 84, 140, 180, 
283, 284 and 285, supra. 

(297 -c) S. 588 (&)— See No. 41, supra. 

[291 -d) S. 588(c) — See No. 7, supra. 

(291 -e) S. 588 (8) — See No. 66, supra. 

(297-/) S. 588 (16)— See No. 179, supra. 
(297-0) S. 588 (18)— See No. 205, supra. * 
(291 -h) S. 588 (28)— Sec No. 297, supra . 

(291 -hh) S. 591— See No. 294-n, supra. 

{2P7-i) S. 592 — See No. 22, supra. 

(298) S. >195 — Final decree passed on appeal 
— High Court — Appeal — Privy Council — 
High Court* s order ref using to admit ap- 
peal beyond prescribed period. 

An order passed by the High Court, refusing 
to admit an appeal presented beyond the pres- 
cribed period, is not a “ decree passed on ap- 
peal ” under S. 595 (a) of the Civ. Pro. Code, 
and is, therefore, not appealable to His Ma- 
jesty in Council (a). K&rsond&s Dharamsey y. 
Gangabai, 9 Bom. L.R. 566. (On appeal 
from*? Bom*. L.R. 9(55 = 80 B. 329). 

Jenkins, c.j.j and Pratt, j. 

Reference (a) 30 C. 679, F, 

(298 -a) S. 595 — See No. 286, supra , 

(299) S, 596— Appeal to Privy Council— Costs , 
different judgments about— Affirming the 
decision of the Court belo w — Discretionary 
power of Court to award costs . 

Held, that the last clause of S. 596, Civ. Pro. 
Code relates to the subject matter of the suit 
and therefore there is no right of appeal when 
the two Courts differ only as to costs. Th&kur 
Baldeo Bakhsh Singh v. Thakur Laljl Singh, 
10 O.C.65. 

Chamieb and Griffin, jr.es. 


Civ. Pro. Code (Act XIY of 1882).— (Contd.). 

Reference 8 C. W.N. 294, Dias. 

(300) S. 596 — Several suits dealt with in same 
judgment — Aggregate value — See Appeal to 
Phivy Council, No. 1, 34 C. 400. 

(300 a) Ss. 596 and 598— Leave to appeal 
to his Majesty in Council , application for 
— “ Substantial question of law meaning 
°f — Questions of general importance or of 
general interest , 

Held, that the words “ substantial question 
of law ” in S. 596, Civil Procedure Code, mean 
question of general importance ; they do not 
include a question of the construction of a do- 
cument in which the parties alone are interest 
ed. If no $uch question is shown to exist 
leave to appeal to His Majesty in Council can- 
not be granted (a). Udairaj Singh (Babu) 
and others y. Raja Bhagwan Bakhsh Singh, 
10. O.C. 308. 

ClIAMlEJi, j.C. 

Reference :—(a) 11 C.W.N, CCXVIII, F. 

(301) Ss. 596 and 562 — Appeal to His Majesty 
in Council — Appeal from order of remand 
not usually admissible , 

An order under section 562 of the Code is 
not ordinarily capable of being the subject oi 
an appeal to His Majesty in Council, though 
it may possibly bo so, if the order in question 
has the effect of deciding finally the cardinal 
point in tho suit. Ram Sarup y. Ram Dei, 
A. W.N. (1907), 291. 

Stanley, c.j., and Bukkitt, j. 

Reference A. W.N. (1903) 159, F; 2 C.W.N., 
p. CCI, R. 

(301-rt) S. 598 — See No. 300 -a, supra. 

(302) S. 602— Privy Council— Appeal by 
special leave — Practice — Time for depositing 
es timatecl costs — Extension, 

Although S. 602 of the Code only applies to 
a case, where a certificate of leave to appeal to 
the Privy Council has been granted by the 
High Court, it has been the invariable practice 
of tlie Calcutta High Court to treat that section 
as applying to cases, where special leave has 
been granted by the Privy Council. 

The High Court has power to extend the 
time, as provided by S. 602 of the Code, for 
depositing the estimated cost of translating, 
transcribing, indexing and transmitting to the 
Privy Council the record of a case under appeal, 
but it ought not to do so without some cogent 
reason (a), Roy Jotindra Hath Chowdhury y. 
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Civ. Pro. Code (Act XIY of 1882). — (Cow^.). 

Rai Prasanna Kumar Banerjec Bahadur, 11 

C.W.N. 1101 

Maclean, c. j., and Geidt and Woodroe- 
fe, jj. 

Reference : — (a) 10 C. 557, F. 

(302-a) S. 617— Soe No. 236, supra. 

(303) S. 622 — High Court's power to revise 
proceedings in the Bombay Court oj Small 
Causes -Presidency Small Cause Courts 
Act , S. 9 — Charter Act . 

The High Court, in the exorcise of superin- 
tending powers under its extraordinary juris- 
diction, will not ordinarily interfere, except in 
cases of grave and otherwise irreparable in- 
justice. Ismalji Ibrahim ji Nagree y. N. C. 
Maclcod, 8 Bom. L.B. 969 = 31 B. 138. 
Bussell, c.j., and Beaman, j. 

(304) S. 622 — Revision— Omission to consider 

part of defence owing to an erroneous view 
of law — Jurisdiction . , 

Held, that, whore a Subordinate Court de- 
clines to consider a certain part of the defence, 
owing to an erroneous view of law, such Court 
should be deemed to have failed to exercise 
jurisdiction vested in it by law, audits decision 
can be revised by the High Court under S. 022. 
Ghisa y. B. Shukdeo Singh, 10 O C. 8. 
Chamier, j.c. 

(305) S. 622 — Court — Whether District Re- 
gistrar a Court. 

The word “Court” in S. 622 of the Code 
should be understood, in its ordinary legal 
sense, as “ a place whore justice is judicially 
administered.” 

A District Registrar is not a Court within the 
meaning of S. 622. Manayala Goundan y. 
Kumarappa Reddi, 17 M.L.J. 318=2 M.L.T. 
267 = 80 M. 326. 

SUBRAHMANIA AlYAR, J. 

(305- a) S. 622— Soe Nos. 14, 77, 94, 163, 
169, 190, 202, 238 and 278, supt'a. 

(306) Ss. 62*, 623 , 626 and 629— Review of 
judgment— Application for review rejected 
• — Revision — Small Cause Court suit. 

An Application for review of judgment in a 
Small Cause Court suit was rejected, wrongly, 
on the grouud of a supposed deficiency in the 
Court fee paid upon the application. Held that 
this order was open to revision. Willis y. Jaw ad 
Husain, A. W,N (1907), 132=4 A.L.J. 439 = 29 
A, 468, 

Richards, j. 


Civ. Pro. Code (Act XIY of 1882).-(Cou^.). 

Refer e^ice 26 A. 572, D, 9 

(307) Ss. 622, 647, 568 and 569— Bevis- 
aBility of proceedings under S. 195, Crim. Pro. 
Code, before Judges of Civil Courts — See Sanc- 
tion to Prosecute, No. 4, 2 M.L.T. 84 = 17 
M.L.J. 123=30 M. 311 = 5 Cr. L.J. 288. 

(307 -ft) S. 623 — Discovery of favourable deci- 
sion of superior Court, whether good ground 
for grant of review. 

The respondents obtained a decree for pre- 
emption of part of the property sold in. the case. 
The judgment was erroneously passed, in 
accordance with a case subsequently found to 
have been overruled by a Full Bench decision 
passed prior to the wrong judgment but not 
brought in time to the Court’s notice. Under 
the ruling of the Full Bench, appellants should 
have obtained decree for tho whole of the pro- 
perty in question ; so, theyappliod for a review 
on that ground. Held , the fact that the appel- 
lants were deprived by the original decree of 
what they were entitled to, according to the 
then existing judicial decisions, constituted a 
miscarriage of justico, affording ground for a 
review. Sujan Singh y. Fateh Muhammad, 
124 P.R. 1906 = 97 P.L.R. 1907. 

Reid, c.j. 

References : — 6 A. 292, F ; 14 C. 627, D. 

(307-5) S. 623 — See No. 294-n, supra. 

(308) S. 623, inapplicability of, proceedings 
under the Guardian and Wards Act, 1890— See 
Act VIII of 1890 (Guardians and Wards), 
No. 2, 143 P.B. 1906 = 2 P.W.B. 1907. 

(308 -ft) S. 623 — See Nos. 289 and 306, supra . 

(309) Ss. 623 and 626 — Review of judgment 
— Appeal — Second appeal. 

When an order granting a review of judg- 
ment has been sot aside on appeal, the order 
passed in appeal is final and not open to se- 
cond appeal. Jainal Bibi y. Abdul Jalil, 6 
C.L.J. 225. 

Bampini and Mookerjee, jj. 

(309 -a) S. 624— Review— Power of a succeeding 
Judge to review order of his predecessor . 

A divisional Judge dismissed an appeal for de- 
fault. His successor in office allowed a review 
of the order dismissing the appeal on the ground 
that it was passed in the absence of the .appel- 
lant and without giving him notice of the hear- 
ing of the appeal. The question for decision 
was whether the successor had power to review 
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his prede<&ssor *s order on tho ground above men- 
tioned. Heidi that the order admitting tjie 
review was illegal. Bahadoo v. Fatfceh Khan, 
82 P.R. 1906=? 107 P.L.R. 1907. 

Beid, c.j. 

Reference: — 23 0. 115, Diss, 

(309-6) S. 626— See No. 306, supra . 

(309-c) S. 629— Sec Nos. 294-u, 306 and 309, 
supra . 

(309 -d) S. 639 — Sec No. 8, supra . 

(309-c) S. 640'— See No. 76, supra. 

(810) S. 646 B — Scope of — Jurisdiction of 
appellate tribunal— See Act IX of 1887 (Provl. 
S.C. Courts), No. l-a, 1 M.L.T. 414 = 80 M. 41. 

(310-n) S. 647 — See Nos. 8, 67, 77, 78, 158, 
279 and 307, supra. 

(310-6) S. 648— See No. 237, supra . 

(310-c) S. 649— -See No. 96, supra. 

(311) S. 652 — Power of High Court in framing 
rules under— See High Court Rules ( Bombast), 
No. 2, 9 Bom. L.R. 1138 = 2 M.L.T. 410 (F.B.). 

Civ. Pro. Code (Travanoore). 

W 31 \ruppuvar am— Meaning and history of 
— Suit to recover arrears of*— Government 
sanction whether necessary for suit — Civil 
Pro. Code (Regulation II of 1070), S. 7 A, 

Where a suit to recover the arrears of Tirup- 
puvaram was dismissed on the ground that, in 
that particular case, it was one charged on 
Viruthi land, and that a benefit arising out of 
such land could not be made the subject of a 
suit in a Civil Court without Government 
sanction under Reg. II of 1070. S. 7 A, held, 

Tiruppuvaram right is revenue payable to the 
sirkri* by the holdorS of the land in favour of 
a third party; or$ho interest on money lent to 
the sirkar by the said third party, which the 
sirkar pays off in this way ; or it is the Micha- 
varam due to the third party who was the 
original Jenmi ; or a portion of the rent due 
by some tenant to the sirkar, directed >,by the 
uirkar to be paid to private individuals or com- 
munities, who erect temples or charitable in- 
stitutions and apply to the sirkar for assistance. 

It being a payment recognised by the sirkar 
in its own Ayacut accounts, no previous sanc- 
tion by Government is necessary unde£ S. 7 A, 
Reg. II of 1070, aud the person entitled to re- 
ceive it can sue in the Civil Courts, as if for 
rent due from a tenant (a), / S ; 


Civ. Pro, Code (Travanoore).— (Concluded). 

The permission of the Government is required 
only in the following two cases(o): — 

(1) Where tho Government is to be charged 
with any liability to pay any grant of the 
pensions or t land revenue ; 

(2) In the case of service inams, Kandu- 
krishi and Viruthi lands, where tho lands them- 
selves are sought to be made liable or alienated 
by a decree of Court. 

The question whether three or twelve years 
is the period of limitation for a personal remedy 
against the tenant for recovering Tiruppuvaram 
arrears never seems to have been considered 
and decided. Murthi Sridharar Nampurip&d 
v. S&nkaran Govindan (6), 22 T.L.R. 1. 

Saha siva Aiyar, c.j., and Eapek, j. 

References :—(a) 10 A. 396 (398), 1 B. 523, 16 
B. 537, 22 B. 496, 29 B. 480, 2 M. 294, 5 M. 
302, 11 M. 283, 8 1. A. 77, R ; (6) 7 A. 502, 22 
B. 846, 12 C. 389, 15 C. 542, 10 M. 100, 11 T.L. 
R. 74, 15 T.L.R. 114, 10 T. L. R. 175, 17 T.L.R 
66, 19 T.L.R. 49 (50), R ; 18 T.L.R. 103, 1). 

(2) S*. 225 and 23&— Order wider S. 225— 
Dispute between two lival representatives— 
Right of appeal . 

Orders under S. 225, C.P.C., are also orders 
under the last clause ot S. 238, C.P.C.' (corre- 
sponding to S. 244 of tho British Indian Code), 
and a dispute between two rival representatives 
is also one under S. 238, C.P.C. An appeal does 
lie from such orders as if they were decrees (a). 
Kanaku Keralan Govindan v. Kanaku Kera 
lan Govindan, 22 T.L.R. 172. 

Saoasiva Iyer, c.j., aud Govinda Pillai 
and Padmamabha Iyer, jj. 

References 16 T.L.R. 43 aud 14 T.L.R. 
152, Overruled. 2 Bom. L.R. 887, II. 

(3) S. 238— See No. 2, supra . 

Civil Rules of Pr&ctiee (Madras). 

Application for order absolute not in accord- 
ance with tho Civil Rules of Practice— Step 
in aid of execution — See Limitation Act, No, 
13$ 17 M.L.J. 596. 

Clog. . 

(1) — on redemption, covenant ,o renew mort- 
gage porpotually is a— See Mortgage (Redemp- 
tion), No, 61, 16 M L.J. 462=1 M.L.T. 426= 
30 M. 61. 

Co-emption. 

Right of— See Act II or 1905 (Pre-BM^tion, 
Punjab), No. 2, 83 P. R. 1907. 
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Coinage Aot 

See Act XXIII of 1870. 

Coinage And Paper Currency Aot. 

See Acr XXII of 1899. 

Commission* 

— to examine accounts— Powers and duties 
of Commissioner — See Civ. Pro. Code, No. 
Ml, 6 C.L.J. 105. 

Commutation. 

(1 )—of rent in kind ( bhowli ) into rent in 
money (nalcdi) — Court of Wards, power of, to 
make such commutation— 'Benefit of estate — 
Court of Wards Act (IX of 1879, B.C. ), Ss. 14, 
18 and 19— Bengal Tenancy Act ( VIII of 1883 ) , 
S. 40 — Commutation, permanent or temporary 
how ascertained — Onus— Substitution made by 
Court of Wards, if binding and upon whom. 

The powers of the Cour$ of Wards are co- 
extensive with the powers of the proprietor of 
the estate in oharge of the Court, subject to 
the qualification that the exercise of such 
powers is requisite for the proper care and 
management of the property of which the 
Court has taken charge (a). 

Commutation of rent in kind into rent in 
money is in substance nothing beyond a 
variation of a condition of the lease 
under which the tenant holds and of the mode 
in which the rent is to be paid, and such an 
act by the Court of Wards, may be done for the 
benefit of the property and the advantage of the 
ward, and is not ultra vires. It is binding both 
upon the disqualified proprietor, as well as 
upon his successor, as though it had been that 
of his predecessor in title, unless the successor 
can show that the power of the Court to bind 
him was restricted in some particular way. 

Per Mookerjee, J . — Every contract is prima 
facie permanent and irrevocable, and it lies 
upon a person who says that it is revocable or 
determinable, to show either sonxo expression 
in the contract itself or something in the nature 
of the contract, from which it is reasonably to 
be implied, that it was not intended to bo 
permanent and irrevocable, but was to be, in 
, some way or other, subject to determination. 
The contract may, for instance, be shown to be 
for a limited time, terminable upon the happen- 
ing of a particular contingency or terminable 
at the option of either party upon reasonable 
notice. In each case, however, it lies upon the 
party who asserts that the contract is termin- 
able to show how and in what manner it is 
revocable or determinable (b). 


Commutation*— {Concluded ) . 

A commutation of rent may be permanent, 
so that one of the contracting parties cannot, 
without the consent of the other, insist on 
reverting to produce rents. The question in 
each case is what was the intention of the 
parties ; if they intended that the novation 
should be temporary, in other words, that the 
substituted agreement was to last for a specified 
period or during the continuance of specified 
circumstances, or that either party could 
resile from the substituted agreement, with or 
without notice either party may claim to re- 
vert to the original agreement. If, on the 
other hand, no such intention is proved, the 
substituted agreement can bo annulled only by 
consent of both the parties (c), Kashi M ah ton 
y. Maharaja Iswari Prasad Narain Deo, 0 C. 
L.J. 727. 

Stephen and Mookerjee, jj. 

References : — [a) 23 A. 394, D ; (b) 8 Ch. 942 
(949), 4 C.L.J. 537 (542) and 3 C.W.N. 151, R ; 
(c) 6 C.L.J. 369 and 21 W.R. 438, R. 

(2) — of bhowli into nagdi rent-~re-conver- 
sion— See Landlord and Tenant, No. 20, 6 
C.L.J. 369. 

Companies Act. 

See Act VI of 1882. 

Compensation. 

(1) — for non-delivery of goods, suit against a 
carrier for, governed by Art. 31 of the Limita- 
tion Act— Sec Limit aiion Act (XV of 1877), 
No. 62, 108 P.R. 1906 -■= 2 P.L.R. 1907 -30 
P.W.R. 1907. 

Compromise. 

(1) — by liraitod owner such as widow or 
daughter— Effect an reversioners —See Hindu 
Law (Conversion), No. 1, 4 A. L.J. 365= 
A.W.N. (1907), 151-29 A. 487. 

(2) Suit by reversioner to set aside alienation 
by widow — Compromise by reversioner— Right 
of reversioner’s son to question alienation— See 
Res Judicata, No. 10, 37 P.R. 1907. 

(3) — decree giving mortgage-decree for debt 
not secured by mortgage, validity of— Public 
policy— Minority of some of the defend- 
ants— See Civ. Pro. Code, No. 213, 17 M. L.J. 
200 . 

(4) — on behalf of an infant sanctioned by 
Court, if can be set aside— See Civ. Pro. Code, 
No. 234, 11 C.W.N. 178. 
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Compromise.— ( Concluded) , 

(5) Validity j>f, relating to matter outside 
the scope of suit — See Civ. Puo. Code, No. 214, 
5 C.L.J. 15. 

(6) — decroc containing reliefs not covered by 
suit, validity of— See Civ. Puo. Code, No. 
218, 17 M.L.J. 255. 

(7) Widow getting enlarged estate under a — 
See Hindu Law (Widow), No. 11, 17 M.L .J. 
243. 

(8) Suit on bond to recover money of which 
a third party had the benefit — Compromise of 
suit — Suit to recover money paid under com- 
promise— See Limitation Act, No. 68, AAV.N. 
(1907), 211. 

(9) Petition of, containing recital of a previous 
oral agreement for lease — Stamp -Registration 
— Sec Registration Act (III of 1877), No. 4, 
12 C.W.N. 59. 

Compromise decree . 

(1) Effect of , although the compromise is u n- 
r eg is ter eel — Suit based on right of Jalkar. 

The plaintiffs brought a suit against the de- 
fendants, claiming damages from them for fish, 
which they had wrongfully caught in a Jalkar. 
The claim ^vas fixed at Its. 200. Before the 
case was disposed of, both the parties c&mo to 
a compromise, under which it was agreed that 
the plaintiffs should recover the sum of Rs. 60 
only as compensation, and that the plaintiffs 
would give, and the defendants would accept, 
a permanent lease of the fishery at a fixed rent 
of Rs. 413 a year. A decreo was passed on the 
basis of the compromise. Held that, in execu- 
tion of the decree itself, the amount agreed to 
be paid as damages could alone bo recovered 
from tho defendants. The Court executing 
that decree yrould not be empowered under it 
to compel the defendants to execute a Kabu- 
liat in favour of the plaintiffs, or to accept a 
lease on the terms agreed to. But, as the 
solcnama embodied the agreement entered in- 
to by the two parties, on the basis of which 
both parties entered* into compromise m that 
case, and as the agreement on the defendant’s 
part to take the permanent lease at the rental 
fixed must be taken to have formed one of the 
grounds, which induced the plaintiffs to accept 
as damages a sum loss than the amount claim* 
ed in tho suit, the defendants must be hold 
to be bound by that agreement embodied in 
the solenama, and that no objection could be 
taken to the admissibility of tho solemma on 


Compromise decree.— (Continued). 

the ground of its being unregistered. J&si- 
muddin Biswas y. Bhuban Jelini, 34 C. 456. 
Brett and Sharfuddin, jj. 

(2) Setting aside of, on ground of fraud or 
mistake . 

Although a person, under the mistaken belief 
that he had been sued upon a genuine note 
executed by him, consented to a decree for the 
amount sued for, the circumstances that that 
person neglected to exercise duo care and satisfy 
: himself that the note sued on was not genuine, 

| does not deprive him of his right to sot aside 
the compromise decree, if it is found that he 
was inveigled into tho compromise by the 
fraud of the other party. Raghavachatfar Y. 
ThiruYenkatasami Iyengar, 17 M.L.J. 82. 

SUlillAHM \ N 1 a Aiy as and Sankaran Naib, jj. 

References. —2 Sm. L.C. 409, D ; (1895) A.C. 
273, compared . 

(3) When binding — Extraneous properties , 
effect upon, of compromise decree— Interest 

t — Res judicata — Registration Act , 8. 17 » 

A petition of compromise, in so far as it 
relates to properties in suit, does not require 
registration under S. 17 of the Registration Act, 
and the decree, in so far as it gives effect to tho 
settlement touching such properties, operates 
as res judicata. If it gives effect to tho settle- 
ment touching properties extraneous to the 
litigation, tho decreo is, to that extent, without 
jurisdiction ana is inoperative. In relation to 
these extraneous properties, the parties must 
fall back upon the petition itself , which cannot, 
without registration, effectively declare or 
create title to immoveable property exceeding 
Rs. 100 in value (a). Gurdeo Singh y. Chandri- 
kah Singh and Chandrikah Singh y. Bash 
Behary Singh, 5 C.L.J. 611. 

Mookerjee and Holm wood, jj . 

lleerenccs : — (a) 26 I. A. 101 = 22 M. 508; 
1 C.L.J. 388 ; 30. C. 783 ; 20 M. 365 ; 25 M.553 ; 

25 M. 7. R. 28 A. 78, disapproved. 

* « 

(4) Transfer of Property Act, 8. 89, decree not 
in accordance with — Agreement of parties, 
enforcement of— Execution — Application 
under S. 89 lohethcr necessary— Court's 
jurisdiction — Cursus curiae — Civil Proce- 
dure Code, S. 284 — Attachment before sale. 

The rights of the parties as between them- 
selves having been settled by an agreement and 
the agreement not being void, it is for the Court 



317 


DIGEST OF OASES. 


318 


Compromise decree. - (Concluded). 
to determine in what way justice should be done 
to the parties (a). 

By a solenama (deed of compromise), the 
defendant agreed that a certain sum of money 
found to be duo to the plaintiff should bo paid 
in instalments up to a certain year, the instal- 
ments being specified in the solenama. He 
further agreed that the mortgaged property 
should be sold in default of payment. The 
Court directed that the decree be drawn Up in 
terms of the solenama. The solenama was 
treated as a part of the decree and the decree 
stated that the amount should be payable in 
certain years, and that, on failure to pay any 
one instalment, the whole amount would be- 
come due, and the mortgaged property would, 
in the meantime, remain hypothecated, and 
that, on failure to pay the money covered by 
the instalments, the mortgaged property should 
be sold for realization of the amount : 

Held, that the agreement of the parties has 
been expressed in proper form, though the form 
is not strictly in accordance with the Transfer 
of Property Act. There is no law which says 
that the decree should not be in such a form. 
The decree is a valid one, and the mortgaged 
property should be sold to satisfy the decretal 
amount. Whether an order under S. 89 of the 
Transfer of Property Act is necessary or not, 
the Court has general jurisdiction to direct a 
sale of the property, either under S. 284 of the 
Civil Procedure Code, or under S. 89 of the 
Transfer of Property Act or under the two sec- 
tions together. Such execution accords with 
the cur sun curia. 

S. 89 of the Transfer of Property Act contem- 
plates a certain state of things, but where 
such a state of things does not exist that section 
does not exclude other ways of enforcing a 
decree, if such a decree is otherwise valid in 
law. 

Held further, having regard to the form of 
the decree, it is not necessary that there should 
be an attachment before sale. Abir Paramanik 
y. Jahar Mahami^d Mondol, 0 C.L.J. 95 = 
U C.W.N. 879 = 34 C. 886. 

# Mitra and Casperbz, jj. 

References:— (a) L. R. 5. P.C. App. 516 ; and 
2 I.A. 219 = 15 B.L.R. 383 = 24 W.R. 193, R. 

(5) Condition restraining alienation in — See 
Restraint on alienatoin, No, 1, 10 O.C. 136. 
Conditional sate. 

(1 ) — of moveable propcrty—Bond — Effect of 
non-payment of debt within time limited. 


Conditional sale*— (Concluded) v 

The owner of an elephant, to secure repay- 
ment of a small sum of money which he had 
borrowed, executed a* bond, by which he agreed 
that, if the debt with interest was not repaid 
within a time specified, the elephant should 
become the property of the creditor. The ele- 
phant was handed over to the creditor. After 
the time limited in the bond bad expired, the 
elephant was sold as the property of the debtor, 
for arrears of Government revenue due by the 
debtor. The creditor then sued to recover the 
money ho had lent. Held, that the suit was 
not maintainable. Under the terms of the bond, 
the elephant had become the property of the 
creditor and the debt was extinguished. Udit 
Narain Miser y. Sheo Narain Kurnii, A.W.N. 
(1907), 93 = 4 A.L.J. 340. 

Stanley, c.j., and Buriutt, o. 

Confiscation. 

Maintenance grant to younger members of 
Raj— Confiscation of Raj by Government — 
Effect on grantees — Restoration of Raj — See 
Maintenance, No. 1, 11 C.W.N. 655. 

Consideration. 

(1) Difference between value of property and 
—See Transfer of Property Act, No. 22, 17 
M.L.J. 11. 

(2) Fraudulent transfer of moveable property 
— Portion of the debts discharged by part of 
the consideration for the deed of assignment — 
Validity of the transaction in part — See Trans- 
fer of Property Act, No, 21, 16 M.L.J. 427 ~ 
1 M.L.T. 351- 30 M. 6. 

(3) Evidence as to payment of— See Evidence 
Act, No. 15, 4 A.L.J. 441. 

(4) Effect of non-payment of— See Mortgage 
(General), No, 18, 59 P.B. 1907. 

(5) Absense of, in sale-deed — Deed acted oil 
— Intention of transferee— Effect of deed — 
Sec Sale-deed, No. 4, 17 M.L.J. 386. 

Construction. 

1. — (of Acts). 

2. — (of Decree). 

3. — (of Deeds). 

4. — (of Wills). 

5— (of Words). 

1.— (of Acts). 

Stamp Act — Reasonable doubt whether a 
paper is subject to stamp at all- Court should 
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Construction . —(Continued). 

— — 1. — (of X.ct40. — (Concluded) . 

decide against the exchequer and in favour of 
the subject— See Stamp Act, No. 1, 9 Bom. 
L.R. 1034. 

(2) ‘ ‘ Person whose immoveable property has 
been sold ” in S. 810 A, Civ. Pro. Code— See 
Civ. Pro. Code, No. 174, 17 M.L.J. 127. 

(3) — where language used is of doubtful im- 
port— See Valuation of suits, No. 1, 6 C.L.J. 
256. 

1(4 ) Presumption against sudden change of 
policy by the Legislature— Presumption in 
favour of previous judicial interpretation being 
maintained— See Limitation Act, No. 104, 11 

C. W.N. 1005 (P.C.). 

(5) See Civ. Pro. Code, No. 162, 6 C.L.J. 130. 

(6) A remedial measure must be liberally 
construed so as to advance the remedy — See 
Act II of 1906 (Mamlatdar’s Courts Act), 
No. 3, 9 Bom. L.R. 1179. 

(7) Statute of limitation— See Estoppel, 
No. 2, 6 C.L.J. 621. 

(8) Relaxing or avoiding Indian Statute Law 
by applying principles of equity — See Eviden- 
ce Act, l£p. 16, 3 N.L.R. 19. 

— — —2.— (of Decree). 

(1) Appeal dismissed or accepted “ with 
costs ” — Meaning of. 

Where the words of a decree are open to 
doubt, that construction must be placed on the 
words used, which does not impose a liability 
on the judgment-debtor, which is not in ex- 
press and specific terms imposed upon him. If, 
therefore, an appeal is dismissed or accepted 
“ with costs,” simpliciter , the proper interpre- 
tation of tlfe words “with* costs ” is that the 
costs of the appellate Court alone are awarded, 
and not the costs of the lower Court, Baksh! 
Ram y. Gumano, 18 P.R, 1907 = 50 P.L.R. 
1907. 

Chatterji and Rattioan, jj. ^ 

■ffteferences 45 P.R. 1877, F ; 19 W.R. 162, 

D. . I . 

(2) Formal order not drawn up under S. 210, 

Civ. Pro. Code— See Civ. Pro. Code, No. 92, 
5 C L. J. 25. ' ' | ; : 

(8) Decree imposing a condition —Construc- 
tion-See Limitation No. 137, 17 M.IiJ. 

666. , ' , ‘ ‘ I : 


Construction.^Continued). 

— — —8.-, (of Deeds). 

(1) Considerations in— 

In construing expressions in deeds, a con- 
sideration is necessary of the entire contents 
of the deed and such extrinsic evidence of 
surrounding circumstances as may be required' 
to show in what manner the language of the 
document is related to existing facts. an 

imnpjrtanfc rule of construction that a paBige is 
besflinterpreted by reference to what precedes 
and what follows it (a), Dhondu Pandit v* 
Mahant Daulatpuri, 3 N.L.R. 97. 
Drake-Brockman, o.j.c. 

References : — (a) 22 A. 149, 2 N.L.R. 57, 
6 M.I.A. 526, It. \ 

(2) Power of attorney, construction of— Daugh- 
ter's estate— Mortgage — Execution sale — 
whether whole or limited estate passed — 
Depends on the question whether mortgage 
was executed for a purpose binding on the 
inheritance. 

f Where an act, purporting to be done under a 
power of attorney, is challenged as being in 
excess of the authority conferred by the power, 
it is necessary to show that, on a fair consider- 
ation of the whole instrument, the authority in 
question is to be found within its four corners, 
either in express terms or by necessary impli- 
cation (a). 

Where, in a power of attorney, it was provided 
that S as a general agent might sign for 
his principal, in his own pen, all deeds of mort- 
gage and simple bonds and that he might get 
the same attested by witnesses on his own ad- 
mission and might admit the execution there, 
of in the office of the Registrar : 

Held , that the only authority conferred on 
the agent was that he should be in a position 
to sign for the principal the mortgage and 
simple bonds. This did not authorise the agent 
to enter into a mortgage transaction without 
the knowledge of the principal. 

When a mortgage was executed an behalf of 
a Hindu daughter, and thlllanguage used in 
the mortgage suit, in the bourn of execution 
proceedings, in the order for the confirmation 
of the sale, and in the sale certificate, is con- 
sistent with either view, namely, either that 
the whole estate or that the And re- 

stricted estate passed the question, *&a#pas8e4 
at the execution sale, depends upon tW qufip 
tion whether the mortgage was executed A 
purposes which would make it 
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Construction*— {Continued). 

(Concluded). 

| the inheritance. Roy Radha Kissen y. Nau- 
ratan Lall, 6 C.L.J. 490. 

Brett and Mookerjee, sj. 

Reference [a) (1893) A.C. 170, F. 

(3) Duty of Court where document has 
been wrongly construed so as to affect the 
interest "H'the party so construing— See Mort- 
gage (Redemption), No. 15, 4 A.L, J. 375. 

(4) Intention of parties— Evidence— See 
Trustee, No. 1, 9 Bom. L.R. 514. 

— 4.-(of Wills). 

(1) Clause in will containing direction as Jo 
accumulation— See Hindu Law (Will), No. 1, 
11 C.W.N. 65 = 34 C. 5. 

(2) Will— Gift to daughter followed bv a 
gift to her sons after her death — Absolute 
estate— See Act X of 1865 (Succession), No. 
7, 12 C.W.N. 44. 

5.— (of Words). 

(1) Interpretation of the word “Malik” — 
See*HiNDU Law (Will), No. 2, 4 A.L.J. 68. 

(2) Meaning of the word ‘ Rent ’ in the 
Bengal Tenancy Act — See Act VIII of 1885 
(Bengal Tenancy), No. 17, 11 C.W.N. 110-5 
C.L.J. 69. 

(3) Meaning of “ annual net profits of 
mines,” “owner of mines,” “ occupier ’’—See 

j Act IX of 1880 (Road Cess, Bengal), No. 3, 
5 G.L.J. 148. 

(4) “Bandhuvallus, ’ ’ meaning of— See Hindu 
LaS^^ D 0PTI0N )> No - 4 > 17 M.L.J. 186. 

(5) meaning of “actionable claim” and 
^ debt M — See Transfer of Property Act, No. 10, 
17 M.LJ. 87. 

Sufficient cause,” meaning of— See 

Imitation Act, No. 9, 34 C. 216 -5 C.L.J. 

V Official signature ’’—Meaning of, in 
XVH of 1806— See Regulation XVII of 
No. #j%.W.N. (1906), 4»«s» 

of 44 you shall enjoy the said 
Im&ti i^lthjight of gift, sale, etc. ’ ’ — See Hindu 
No.' 11, 7 M.L.J. 243. 

|| ^ M l^imayavaua ”, meaning of— See Res 
fiftM tM'cr'% 80 M. 203. 
j Meamihg of the word * ‘ dharma ’ ’ —See 

^ i;; 


Construction.— (Concluded). v 

-5,— (of Word*).— (Concluded)* 

(lly Meaning of ‘ ‘ deposit”— Whether implies 
deposit of specific property returnable in specie 
—See Deposit, No. 1, 6 C.L.J. 535. 

( 12 ) “ Samskara’ ’ includes marriage— Ma- 
yukha and Mitakshara— Sec Hindu Law 
(Joint family), No, 17, 9 Bom. L.R. 1366. 

Constructive possession. 

(1) Application of doctrine of , to wrong -doers 
— Occupation by wrong-doer of portion of land, 
effect of — See Digwari Tenure, No. 1, 6 
C.L.J. 583. 

Contemporaneous deeds. 

(1) Sale and agreement to reconvey — Trans- 
action whether mortgage — Intention— Mort- 
gage by conditional sale— See Mortgage 
(General), No. 15, 11 C.W.N, 400. 

Contempt. 

(1) Attaching Court’s power to commit for - 
See Attachment, No. 1, 17 M/L.J. 334. 

Contentious suit. 

1 (1) Meaning of —See Transfer of Property 
Act, No. 16, 11 C.W.N. 561; No. 17, 9 Bom. 
L.R. 530. 

Contract. 

(1) Railway Company — Receipt of goods by 
one company for carriage over its own and 
another company' s line — Liability in re- 
spect of overcharge made by delivering 
company — Bye-laws — Power of Railway 
Company to alter the principle of calcula- 
tion of rates. 

Two wagon loads of chillies were received by 
the Station Master at Bezwada on the Nizam’s 
Guaranteed State Railway for carriage to Agra 
station on the Great Indian Peninsula Railway 
at a rate of Iis. 270 jjer wagon for the whole 
distance. On arrival at Agra, the Great Indian 
Peninsula Railway Company’s Station Master 
demanded payment of higher rates, calculated 
per mauud, and refused delivery until such 
rates were paid. The consignees paid under 
protest an# sued both Railway Companies for a 
refund of the excess charges. 

Held t that the contract for carriage of the 
goods for the whole distance was one entire 
contract with the receiving company, who were 
liable for the overcharge, if any, wrongfully 
demanded from the consignees (a). 

Held , also that a bye-law of the Great Indian 
Peninsula Railway Company, which reserv- 
ed to the Railway the right of re-measurement, 

c 21 
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Contract- — (Continued) . 

re weigh men?, recalculation and reclassification 
of rates, terminals and other charges at the 
place of destination, and of collecting, before 
the goods are delivered, any amount that may 
have been omitted or under-charged, did not 
authorize the Great Indian Peninsula Railway 
Company to alter the contract between the 
parties and charge, at the place of destination, 
maund rates instead of wagon rates. Chuni 
Lai y. The Nizam’s Guaranteed State Rail- 
way Company, Ld., A.W.N. (1907J, 21-29 A. 
228 — 4 A.L.J. 8*2 M.L.T. 42. 

Stanley, c.j. 

Reference \—(a) 3 M. 240, F. 

(2) Sale of goods by sample — Jin lie not equal 
to sample— Remedy of purchaser. 

If goods delivered do not answer to the con- I 
tract, the buyer may return them ; but he is 
not bound to do so; it is quite sufficient for 
him if he gives clear notice that the goods are 
not accepted and remain at the risk of the 
seller. But if he exercise any act of dominion 
over them, he is taken to have accepted them 1 
under the contract, subject to any breach of 
warranty. Sumer Chand y. Ardithir, A . W.N . 
(1907)^07-4 A.L.J. 245. 

Stanley, c.j., and Burkitt, j. ‘ 

References 4 B. and A. 387 ; 23 R. U. 313, 
L.R. 10 C.P. 891, (1893) 1 Q.B.D. 193, R. 

(3) Assignment of— Rene fit of a contract can 

be assigned. 

The benefit of a contract, that is, the benefi- 
cial right or interest of a party under the con - 
tract, and the right to sue to recover the bene- 
fits created thereby, are assignable, provided 
that, 

(a) the benefit is not* coupled with any lia- j 
bility or obligat ion tlyit the assignor is bound to 
discharge, and, 

(5) the contract has not been induced by per- 
sonal qualifications or considerations as regards 
the parties to it (a). Nathu Gangaram v. 
Hansraj Morarji, 9 Bom. L.R. 114. 

Russell, j. 

References (a) S3 C. 702, F. 1 M. H. C. 150, 

4 M. 70, 10 B. 441, /?. 

(4) Goods supplied on order of a pci son enti- 
tled to portion of an estate —Estate, whether 

bound. ; 

Where, after the death of the owner of an 
estate, a person who claimed the whole Estate, 


Contract.— (Concluded) . 

but who, according to a decree of the High 
Court, was held to be entitled only to a portion 
of it, incurred charges necessary for the mainte- 
nance of the estate, while he was managing it, 
held that such expenses were binding upon the 
estate. Narayanaswami N&idu Y. Rang am, 
17 M.L.J. 484. 

Subrahmania Iyer, o.c.j., and Miller, j. 
0 References : — 8 M. 1 45 and 9 M. 80, R. 

‘ (S) — Prim a. facie irrevocable— Assertion of 
rcvocabilitv — Burden of proof — Novation — 
Right to revert to original agreement— See 
Commutation, No. 1, 6 C.L.J. 727. 

(6) Assignment of — Chose in action — See 
Stamp Act, N5. 1, 9 Bom. L. R. 119. 

(7) — bv guardian — Specific performance— 
Personal liability— See Guardian and Minor, 
No. 3, 11 C.W.N. 207. 

(8) — to sell by guardian with Court’s permis- 
sion — Subsequent sale for higher price with 
permission — Whether specific performance of 
first contract is enforceable -See Guardian 
and Minor, No. 4, 4 A.L.J. 24. 

(9) — forbidden by law, person deliberate!)' 
entering into- Remedy after contract has been 
executed— See Act XXII of 1880 (Oudh Rent) 
No. 3, 10 O.C. 243. 

(10) Suit by stranger for performance of— 
Maintainability of suit — See Act XI of 1898 
(Central Provinces Tenancy) No. 3, 3 N,L. 
R. 111. 

(11) Omission of material term in written — 
Onus- -Time being essence of — See Specific 
Performance, No. 1, 11 C.W.N. 94(>(P.C.). 

Contract Act. 

(1) Debtor wrongfully withholding payment 
after demand of payment by creditor — Interest 
— See Hindu Law (Debts), No. 2, 9 Bom. L. 
R. 439. 

(2) Ss. 10, and 11 — Minor's contract— Rights 
of Buddhist female minor to sue for com- 
pensation for breach of promise of mar- 
riage — Marriage according to Buddhist 
Law— Doctrine of estoppel. 

Under the Contract Act, a minor canriofc 
make a contract. An agreement made by a 
minor is not merely voidable, but absolutely 
void ; no effect can be given to such an agrqer 
ment at the instance of either party, and a 
minor cannot take advantage of it, even though 
it be for his benefit (a). * 
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Contract Act.— (Continiwd). 

But, according to Buddhist Law, a Buddhist 
female minor can sue for compensation, inde- 
pendently of tho Contract Act, under certain 
circumstances, fora breach of promise of mar- 
riage made to her (6). 

Marriage, according to tho Buddhist Law. is 
not wholly a matter of contract (e). 

For an estoppel, there must be a representa- 
tion, which induces another to alter his previr 
ous position. The general law of the land is^j 
in no way altered by the law of estoppel. It is 
not allowed to enlarge the status or capacity of 
parties (d). Kan Gaung y. Mi Hla Chok, U.B. 

R. (1907), Contract, 5. 

Shaw, j.c. 

References : ~(rt) 30 I. A. Ill (P. C.), F ; (M 

S. J.L.B. 114, 23 5, 533, U.B.R. (1892 -96), 200, 
U.B.R. (1807-1901), 400, JR. (c) S.J.L.B. 235, 

R : (d.) 30 1. A. 114 (P.C.), 5 C. 060, 11. 

(2 -a) S. 10— See No. 2, supra. 

(3) 8. 11 — Effect of document executed bp 
lunatic. 

A document executed by a lunatic is void 
under S. 11. Machaima y. Usman Bcari, 
17 M.L.J. 78. 

Benson and Wallis, jj. 

Reference :— 30 0. 530 (P.C.), Appl 

(3 ~a) S. 11 — Sec No. 2, supra. 

(4) 8. 16 — Fiduciary relationship of father 
and adopted, son in cases of gift by son to 
father — Burden of proof of undue influence 
— Delay and acquiescence, effect of — Limi- 
tation Act, Art. 91. 

The equitable doctrine of undue influence 
applies to cases, in which the position of the 
donor to the donee has boon such that it has 
been the duty of the donee (e.y., father) to 
advise the donor (son), or even to manage his 
property for him. In such cases, the Court 
throws upon the donee the burden of proving 
that he has not abused his position, and of 
proving that the gift made to him has noA been 
brought about by any undue influence on his 
parf. It is necessary to show that the donor had 
independent advice, and was removed from the 
influence of the donee, when the gift to him was 
made. In such cases, the question is not 
whether the donor knew what he was doing or 
proposed to do, but how the intention was pro- 
duced, and whether all that care and providence 
was placed round him, as against those who 
advised him, which, from their situation and 


Contract Act.— {Continued). 

relation with respect to him, they were bound 
to exert on his behalf {a). 

Delay and acquiescence would not bar the 
donor’s right to equitable relief, unleess he knew 
that he had the right, or, being a free agonfc at 
the time, deliberately determined not to en^ 
quire what his rights were, or to act upon them. 
Acquiescence, such as would bar a claim to 
relief, which would otherwise be good, is a ques- 
tion of fact (b). 

It makes no difference that tho claim under 
the deed of gift is made, in such a case, not by 
the donee, but by a third party ; for, whoever 
receives the gift must take it tainted and 
infected with the undue influence and imposi- 
tion of the person procuring the gift. 

It docs not follow that, because a party’s 
remedy, as plaintiff, to have an instrument 
avoided on the ground of undue influence, is 
time-barred, his right to say, by way of equit- 
able defence, if sued, that the instrument 
ought not to be enforced, is equally time-barred. 
Delay is, of course, an equitable reply to the 
equitable defence, but it cannot amount to a 
statutory bar. Art. 01, Limitation Act, does 
not apply to such a case (c). Lakshmi Dass y. 
Roop Laul, 17 M.L.J. 10-2 M.L.T. i^3) 
INI. 169 (F.B.). 

White, c.j., and Benson and Miller, j,j. 

References : 36 Ch. I >. p. 145 (181), 14 Vosey 

299, R ; (6) 8 De, G.M. and G. 133, It. (c) 12 
B. 501, 28 B. 630, R. 

(5) 8. 16- V ml tie influence — Unconscionable 
banjo ins — Contract voidable. 

To render a contract voidable on the ground 
of undue influence, there must be evidence of 
undue influence as required by S. 16 # of the 
Indian Contract Act. A high rate of interest, 
which would induce a Court of equity to give 
relief against a bargain, as being on that 
account hard and unconscionable, is not by 
itself sufficient evidence of undue influence. 
There must be addi tional circumstances. When 
thcra is evidence of such additional circum- 
stances, they should be considered in the light 
of justice and equity. Where the parties to 
the transaction are not on an equal footing, 
when it appears that the borrower was not 
aware of the real nature of the bargain, so that, 
he put his signature to a document, which in 
fact imposed very different terms io thoso ap- 
pearing on the face of it, where the actual rate 
of interest is many times higher than what 
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appears onltho document, where the borrower, 
when pressed for payment for. what appears due 
on such a document, has to renew on still more 
exorbitant terms,— all these are additional 
circumstances sufficient to make out a prime 
fade case vof undue influence, so as to throw 
the onus on the lender to disprove it. Ch&tring 
Mookhandy. Lieut* R. H. Whitchurch, 9 Bom. 
Ij.R. 1296. 

Macelod, j. 

(6) S. 16, cl. 1 — Undue influence — Loan bor - 
.■rowed by a person in urgent need of money 
Lender imposing terms on the loan -Pro- 
mise to pay time-barred debt with interest 
— Unconscionable bargains- Fraud - Coer- 
cion. 

Under S. 16, cl. 1 of the Indian Contract Act, 
1872, where two persons enter into a contract, 
first there must be subsisting between them 
some relation o* the kind described in the 
clause ; and, secondly, the dominating position 
arising out of that relation must have boon 
used by the party holding that posi tion to secure,, 
an unfair advantage over the other party. 

When a man, who is in urgent need of money 
on account of his poverty and pecuniary diffi- 
culties, asks fora loan from another, that other 
is in one sense in a position to doihinate the 
will of the former by proposing his own terms 
and getting the borrower to agree to them. The 
borrower’s necessity is in such cases the mea- 
sure of the terms agreed to. That is a feature of 
every contract of money lending, where the bor- 
rower is a man without credit and the lender 
is exposing his money to considerable risk. But 
that is not the vague kind of relation and domi- 
nation contemplated by the plain terms of cl. 1 
of S. 16 of the Indian Contract Act, 1872. 

• *' 

Therfl are well-known relations such as those 
of guardian and ward, father and son, patient 
and medical adviser, solicitor and client, trus- 
tee and cestui que trust and the like, which plain- 
ly fall within cl. 1 of S. 16 of the Indian Con- 
tract Act, 1872. Where no such specific rela- 
tions exist and the parties are at arm’s length, 
undue influence may be exerted but its existen- 
ce must be proved by evidence ; and ir| such 
cases, the nature of the benefit, or the age, 
capacity, or health, of the party on whom tho 
undue influence is alleged to have been everted 
are of great importance . In short, the test is, 
confidence reposed by one party and betrajfed by 
the other, which means there must §e . an 
element of fraud or coercion, under either of 


Contract kct.— (C<mtinued). 

which the acts constituting undue influence 
must range themselves. 

The term unfair advantage ” in cl. lof S. 16 
of the Indian Contract Act, 1872, is used as 
meaning an advantage obtained by unrighteous 
means. 

A promise to pay a time-barred debt is valid* 
The same principle applies to a promise to pay 
such a debt with interest . 

* A Court of equity will not set aside a con- 
tract merely because it flows from moral, not 
legal, obligations, unless it is proved that the 
defendant was forced, tricked or misled into it 
by the plaintiff by means of fraud, using that 
word not merely in the restricted /sense of ac- 
tual deceit trtit in the larger sense of an un- 
conscientious use of power arising out of cer- 
tain circumstances and conditions and show- 
ing that the defendant being victimised by 
the plaintiff’s unfair and improper conduct 
was unable to understand what he was doing. 
Ganesh Narayan y. Yishnu Ramchandra, 9 
Bom. L.R. 1164. 

Chan da v ark ah and Knight, jj. 

(7) Ss. 16 and IV A — Undue influence — contract 
avoidable Debtor agreeing to pay exorbi- 
tant amount of interest— Court's power to 
relieve the debtor — Civil Procedure Code 
[Act XIV of 1882), 8. 310 — Money-decree- - 
High Court decree can be made payable by 
instalment. 

The plaintiffs filed a suit on two promissory 
notes, the one carrying interest at 76 per cent, 
per annum, and the other at 60 per cent, per 
an num. It appeard that, when the defendant 
passed the promissory-notes in question, the 
plaintiffs were in a position to dominate his 
will. 

Held , (1) that, reading Ss, 16 and 19A of the 
Indian Contract Act, 1872, together, the Court 
had the power to interfere and relieve a defend- 
ant, against what might appear to the Court 
unconscionable transactions. 

* 

(2) that the plaintiff should, under the cir- 
cumstances of the case, be allowed to claim 
interest at 24 pet* cent, pet annum. 

Under 8. 210 of the Civil Procedure Code, the 
High Court has the power to make its money- 
decrees payable by instalment. Poms Dongra 
y. William Gillespie, 9 Bom. L.R. 148«31 B. 
MS. 

Davah, j. 
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Reference :—l C. 108, R. 

(8) 8s. 16 and 74— Transfer of Property Act 
(IV of 188$), 8s. 86 ami 88— Mortgage- 
decree — Direction as to interest— Court not 
bound to allow mortgage rate up to realisa- 
tion— Court rate from date fixed for 
redemption— Transfer of Property Act , 
8. 104, Rules of High Court under— C P. 
Code, 8. 209 — Penalty , rate of interest 
when amounts to— Compound interest— 
Interest at increased rate from date of bond 
— From date of default — Undue influence — 
Borrower in urgent need — Mortgagee retain- 
ing sums out of the consideration money as 
commission- - Effect. 

Urgent need of money on the part of the 
borrower does not, of itself, place the lender 
in a position to exercise undue influence on the 
borrower (a). 

Where, out of the consideration money of a 
mortgage-bond, the mortgagor agreed to the 
mortgagee’s retaining certain sums as commis- 
sion. 

Held , that the mortgagor could not, years 
after the execution of the mortgage, be allowed 
to turn round and say that he had not received 
full consideration. 

When a stipulation for increased interest is 
retrospective, i.e., the increased interest runs 
from the date of the bond and not merely from 
the date of default, it is always to be consider- 
ed a penalty, because an additional money pay- 
ment in that case becomes immediately payable 
by the mortgagor. 

S. 74 of the Contract Act does not prescribe 
that increased interest running from tho date 
of dofauit must bo disallowed altogether, if 
found to be a penalty. It directs that the 
party complaining of the breach shall receive 
from the party, who has broken the contract, 
reasonable compensation, not exceeding the 
amount of the penalty stipulated for. 

Compound interest is in itself perfectly legal, 
but compound interest at a rate exceeding the 
/ate of interest on the principal moneys, being 
ii^ excess of and outside the ordinary and usual 
stipulation, may well be regarded as in the 
nature of a penalty. 

The Judicial Committee did not intend to 
lay down. in Rameswar Koer v. Syed Nawab 
Mehdt Hossein Khan {&) that, in making a 
mortgage decree, the Court should allow in- 
terest at the mortgage rate up $o the date of 
the actual realisation of the decretal money. 


Contract Act. —(Continued). 

The scheme and in tontion of the Transfer of 
Property Act shows that a genoral account of 
the mortgagee’s dues should be taken once for 
all, and the aggregate amount stated in the 
decree for principal, interest* and costs due on 
a fixed day, and that, after the expiration of 
that day, if the proporty should not be redeem- 
ed, the matter should pass from the domain 
of contract to that of judgment and the rights 
of the mortgagee should thereupon depend, no t 
on the contents of his bond, but on the direc- 
tions in the decree. 

Held , that the High Court was right in 
allowing interest at the Court rate from the 
day fixed for the redemption (c). Rani Sundar 
Koer y. Rai Sham Krishen, 11 C.W.N. 249 
(P.C.) = 5 C.L.J. 10G— 4A.L.J. 109 — 17 M.L.J. 
43-2 M.L.T. 75 = 34 C. 150 = 9 Bom. L.R. 
304. 

Loud Davey, Loud Rokebtson, Sib 
Anokew Scoble and Silt Aiithuk 
Wilson. 

References : — (a) 33 I. A. 118, Expl. (b) 2 
C.W.N. 633 = 25 I. A. 179 = 26 C. 89, li. (c) 5 
C.W.N. 137 = 28 I. A. 35, F ; 24 0. 766 and 21 
M. 364, It. 

(8 -a) S. 19 A. — See No. 7, supra. » 

(9) Ss. *20 and 65 — Refund cf consideration 
when vendor and purchaser are under mistake 
as to naturo of property sold — See Sale, No. 1, 
U.B.R. (1907), Evidence, 1. 

(10) S. 21 — Mistake of law — Widow acquiring 
occupancy right— Effect of re-marriage— See 
Act II or 1901 (Aqua Tenancy), No. 8, 4 A.L.J. 
475. 

(11) S. 23— Decree— Agreement for ihcfktMs- 
f action of the judgment-debt in excess — 
8 auction of the Court under 8. 237 A, 
C.P.G.- * Agreement is void if made without 
sanction — The decretal debt included with 
other debts in a mortgage-deed — Deed void 
only to the extent of the decretal debt . 

The plaintiff owed the defendant a judgment- 
debt of Rs. 442-9-0 not bearing interest, which 
with other debts was incorporated in a mort- 
gage, the total mortgage debt being Rs. 2,500, 
the whole of which bore interest. Sanction of 
thfe Court, prescribed by S. 257 A of the Code, 
was not obtained to this arrangement. 

Held, by Russell, CX, that the bond con- 
tained several and distinct promises made for 
one and the same lawful consideration, and if 
the law will not enforce the promise as to the 
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decretal amount and interest thereon, still it 
can and will enforce the promises for payment 
of the other sums therein mentioned. 

Held, by Heaton, J., that the whole mort- 
gage was not void ; but the decretal amount 
should be omitted from the principal of the 
mortgage debt. The agreement in question 
was not “ unlawful ” within the meaning of S. 
23 of the Contract Act, 1672. Bhagabai Y. 
Narayan Gopal, 9 Bom, L.R. 950 — 31 B. 552. 
Russell, a.c.j., and Heaton, j. 

(12) S. 23— Mortgagors entitled only to a 
share of the mortgaged property- -Whether con- 
tract illegal— See Tbansfeii of Property Act, 
No. 48, 12 C.W.N. 94. 

(13) S. 23— Mortgago of occupancy holding, 
validity of— See Act II of 1901 (N.W.P, 
Tenancy), No. 2, A.W.N. (1907), 70. 

(14) S. 23— Validity of stipulation for, and 
acceptance of, back fee— Sec Act XVIII of 
1879 (Legal Practitioners), No. 1, 45 P. W.R. 
1907. 

(15) S. 33, Illn. (/)— Office brocage agreement 

— Consideration for affording facilities to 
secure permanent appointment — Rights of 
endorsee of promote with notice of unlaw- 
fulness of consideration. # 

A promise to pay money, in order to procure 
resignation, with a view to the promisor secur- 
ing the appointment, is an office brocage agree- 
ment unlawful as shown by illn. (f) toS. 23, and 
invalid as opposed to public policy. Where the 
pro-note containing such a promise itself evi- 
dences notice to the endorsee of the character of 
the transaction, the endorsee cannot succeed 
in a suit on the note. Saminatha Aiyar y. 
Muthuswamy Pillai, 17 M.L.J. 252 

SubrIhmania Aiyar, j. 

References 1 II. B! 1 322, 2 R.R. 773, tl. 

(16) Ss. 23 and 43— Mortgage by a disqualified 
proprietor -^-Consideration forbidden by law— 
Void — Suit after cessation of disqualification— 
Not maintainable — See Act XVI op 1882 (Jhansi 
Encumbered Estates), No. 1, 4 A.L.J. 696. 

(17) S. 25, Expin. 1 — App lication to gifts — 

See Gift, No. 1, U.B;E, (1907), Buddhist taw. 
Gift, 1. . ■ r ■ 

(11 -a) S. 25— Contract to pay debt barred by 
limitation— See Limitation Act, No. 23, 132 
I\R. 1907. I 

(18) 8. 39 -Badni transaction — Meaning of 

Badni Contract — Principal and agent— 


Contract Act.— (Continued). 

Right of agent to recover payment actually 
made by him — Onus— Proof of agency . 

Held, that money paid on wagering or Badni 
Contracts are not recoverable, and, that an 
agent, before he can recover from his principal 
the amount claimed for losses in wagering con- 
tracts, entered into under the principal’s in- 
structions, must prove either actual payment 
on his principal’s behalf, or that a liability has 
been occurred which is enforceable by law, 
and that a surrender of claim to profits made 
under a Badni Contract does not constitute an 
actual payment. 

Held, also, that an agent is ontitled to recov- 
er actual expenses, which he has incurred out 
of his own pocket, under the direct instructions 
of his principal, and on his behalf, but the' 
onus of proving this lies heavily on him (the 
agent). 

Held, further , that, in the present case, the 
plaintiff failed to prove that ho was acting as 
an agent, and that the allegation of agency 
■ was made for obvious reasons as is generally 
done in the Badni Contracts to evade the con- 
sequences of S. 30 of the Indian Contract Act, 
IX of 1872(a). Kashmiri Mall y. Girdhari 
Lall, 57 P.W.R. 1907. 

Robertson and Shah Din, jj. 

Reference :—{a) 80 P.R. 1895, R. 

(19) S. 30— Wagering contracts— Elements 
determining the nature of such contracts. 

What the Court has to do, when it has to 
decide questions as to whether the transactions 
in a suit arc genuine mercantile transactions 
or mere agreements by way of wagers, is, not 
simply to look at the transactions as they 
appear on the face of them, but to go behind 
and beyond them, and ascertain the true 
nature of dealings between the parties, by 
probing into surrounding circumstances and 
minutely examining the position of the parties 
and the general character of the business carried 
on by thf.m. The Court must be careful not to 
be misled by the mere rectitude of the docu- * 
ments evidencing the transaction or the mefc 
protestation of the one of the parties as to his 
real intention. The Court must for itself find 
out what were the primary intentions of the 
parties when they entered into the transactions 
in question before it. The attitude generally 
adopted by the party to the transactions, who, 
on the due date, stands to make a profit, and 
his protestation that he is or was always ready 
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to give or take delivery, or that he always 
intended to do so, ought not to weigh with the 
Court, but the Court must, with the materials 
placed before it, endeavour to find out what 
both parties originally intended to do, when 
they first entered upon the business. If the 
Court is satisfied that, when the parties enter- 
ed into the agreements before it, both of them 
intended neither to take or give delivery, but 
merely intended to adjust the transactions, on 
the due date or dates, by the payment or 
receipt of differences, as the case may be, at the 
prices of the commodities ruling at the market, 
at such due date or dates, then, the Court 
should have no hesitation in holding that the 
transactions were mere agreements by way of 
wagers, and, as such, void in law (a). Hurmukh- 
rai Amoluckchand y. Narotamdass Gordh- 
andass, 9 Bom. L. R. 125. 

Pavar j. 

References : — (a) 16 B. 441, commented on ; 7 
Bom. L.R. 611 = 30 B. 205, 14 B. 320, 2 Bom. 
L.R. 450, 24 B. 227 = 1 Bom. L.R. 786,28 
B. 616 = 6 Bom. L.R. 521, 30 B. 83=7 Bom. 
L. R. 381, li. 

(19-ft) S. 43 — See No. 16, supra. 

(20) Ss. 44 and 45 — Suit to recover debt due 
to a partnership— Contract with one part- 
ner only, whether such partner could sue 
by himself tinder. 

This was a suit under a contract entered into 
with the plaintiff, who was one of the partners 
of a firm. A preliminary objection was urged 
that the plaintiff, who admittedly bad a part- 
ner with him, could not sue alone, without 
joining such partner as co-plaintiff. Held, that 
as, in the present case, the bond sued on was 
executed by the defendants in favour of the pre- 
sent plaintiff alone, it was competent for him 
to maintain the suit by himself, without making 
his partner a co-plaintiff. Mehr Singh y. Chela 
Ram, 127 P.R. 1906= 10 P.W.R. 1907-68 P. 
L.R. 1907. 

Chatterji and Robertson, jj. 

* References 7 B. 217, 20 B. 435, 17 B. 413, 
aim 29 ,7 C. 739, 18 M.33, 62 P.R. 1873, 156 
P.R. 1889 and 86 P.R. 1891, R. 

(20-a) S. 45— See No. 20, supra. 

(21) 8s. 46 and 49— Pakka adat agency— Place 
of performance of a contract by a pakka 
adatia— Cause of action— Jurisdiction. 

The Indian Contract Act makes no provision 
for the place of performance when no time or i 


Contract Act. —(Con tinned) . 

place is fixed and where there is no provision 
to perform without application. 

If a debtor is bound to perform a contract 
out of the jurisdiction of a Court if required, 
the contract cannot be said to bo one, which , 
according to its terms, ought to bo performed 
within the jurisdiction. 

The liability of a pakka adatia cannot be 
classed with that of an ordinary buyer and 
t seller, bound to find out his creditor at his 
place of business. He undertakes to find out 
a customer, himself or another, at current 
prices for his constituent, and guarantees 
payment to the constituent of the profits if 
any. He undertakes to send such profits, not 
as debt due from himself, but as proceeds 
realized by him on the constituent’s behalf, 
at the constituent’s charges, and ho is entitled 
to such charges as an agent for expenses pro- 
perly incurred by him in conducting such 
business. He is to do certain set of service 
which can be performed consistently with the 
terms of his undertaking at his own place of 
1 business. In the absence of express or implied 
promise for performance elsewhere, the under- 
taking only gives rise to a cause of action in 
the Court within whoso jurisdiction he 
resides ( a\ * 

The nature of relation between a pakka 
adatia and his constituent discussed. Kedar 
mal Bhuramal v. Surajmal GoYindram, 9 
Bom. L.R. 903. 

Batty, j. 

References : — (a) 1 Q.B. 103, F. {b) 6 Bom 
L.R. 1038, not F. and commented on. 

(21-a) S. 49— See No. 21, supra. 

(22) S. 56 — Application of — Sale not complet- 
ed- ■ Return of deposit — Rescission * of con- 
tract. * 

S. 56 of the Contract Act provides for a case 
in which the performance of the contract 
becomes impossible otherwise than by some 
act of i he promisor. The contract does not 
become void, if the promisor does something 
which renders the performance of the contract 
impossible. 

Where the parties to a contract agreed to sell 
and purchase certain property, but did not get 
the sale completed in ten months after the 
agreement, and allowed the property to be 
auctioned, held, that the reasonable inference 
from their conduct was that the parties had 
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rescinded the oontract. Gang a Dei y. Asa R am, 
4 A.L.J, 778. 

Banebji, J. 

(23) S. 66 — Refusal of a younger brother to 
join the elder in executing a deed does not 
make performance of the agreement, by the 
older, impossible — See Civ. Pro. Codr, No. 216, 
17 M.L.J. 37. 

(24) S. 59 —Nature of appropriation — See 
Act YIII of 1885 (Bengal Tenancy), No. 16, 
11 C.W.N. 939. 

(24 -a) S. 65— See No. 9, supra. 

(25) S. 67— Fee of Legal Practitioner — Claim 
for its refund on the ground of his not 
appearing in the case — Justification. 

Held, that where a legal practitioner is ready 
and willing to conduct in Court the legal busi- 
ness of his client but is prevented from doing 
so, by an act or omission of liis client (e.g., 
compromising the case and refusing to pay 
Qpurt-fee required for the Powor-of- Attorney), 
the latter is not entitled to claim refund of 
the fee from the former on account of bis not 
appearing in fcho case. Jaggan Nath y. Mahtab 
Singh, 22 P.W.R. 1907-42 P.L.R. 1907. 
Rattigan, j. 

(26) S. 68— Suit for money advanced to mi- 
nor— Registration of bond executed by guardian 
— Necessaries supplied to minor — Sec Limi- 
tation Act, No. 66, 10 O.C. 38. 

(27) £. 69 — Government as tenant paying as- 
sessment for landlord— Applicability of the 
section. 

S. 69 of the Act applies, where ono person 
pays money which another is bound to pay. 
Payment^ in law raean^ payment to another 
person. Government sued to recover, from a 
mulgar or landholdeAmder whom it held cer- 
tain lands, assessment paid as tenant to pre- 
vent the land from being sold for arrears of 
revenue. Held that no suit would lie under S.69, 
inasmuch as the Government had not* paid 
the sum to any one, but had retained it all 
along, merely transferring it from one pocket to 
another, and inasmuch as the sale for arrears 
of revenue could only take place under tho 
orders of the Government, Secretary of State 
y. Fernandez, 17 MX.J. 337-2 MX. T. 1320= 
80 M. 875. . \ 

Boodam ahd WaIlis, »„ I 

Ptefermces 3 B, 164 ani 4 B. 473, 
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(28) S. 69— Land registered in plaintiff 's 
name , but belonging to and in possession 
of the- defendant— Voluntary payment of 
hist by plaintiff— Suit to recover hist 
amount — Revenue Recovery Act (II of 1864, 
Madras). 

„ Where land is assessed for revenue, the 
owner thereof cannot, by virtue of his owner- 
ship alone, be held as compellable to pay the 
revenue. The right of the Government to 
proceed for the recovery of revenue is regulated 
by the Revenue Recovery Act. The property 
of the land-holder, i. e ., the registered holder, 
as well as the land, on which the arrear is due, 
may bo seized and sold, and such holder may 
also be arreste^ and confined. But, as against 
an owner of land, who is not a registered hol- 
der, the same remedies are not available and 
neither his property, other than the land in 
regard to which the arrear has accrued, nor 
his person, can be proceeded against, No 
doubt, if the land liable for the revenue is 
sold in due course of legal process, the un- 
registered owner’s right to the land would be 
lost. But, that shows nothing more than that 
it would be to his interest to pay up the arrear 
of revenue. Consequently, such arrears cannot 
be said to be what the owner is bound by law 
to pay, within the meaning of S. 69 of the 
Contract Act. 

Where, therefore, the plaintiff sued to re- 
cover from the defendant the amount volun- 
tarily paid by him on account of the revenue 
due in respect of certain land which stood regis- 
tered in his name, but which belonged to tho 
defendant and was in the latter’s possession 
when the money was paid, held that the claim 
was unsustainable, under S. 69 of the Contract 
Act, as the demand for the revenue was one 
which the defendant was not bound to meet. 
Boja Sellappa Reddy y. Yridhachalla Reddy, 
1 M.L.T. 323=16 M.L.J. 569 = 30 M. 35. 

SUBRAHMANIA AyYAR, S. 

(29) S. 69— Rent paid by mortgagee for pur* 
chaser of mortgaged property— Plea of 
benamee by purchaser. 

Where a person, on the strength of his pur- 
chase of a share of a putni taluq from the mort- 
gagor, got his name registered in the landlord's 
book, in place of his vendor (mortgagor) and 
has, in various transactions, given himself out 
as the purchaser, the mortgagee of such share, 
who paid up the putni rent, in order to save his 
interest therein, can recover 
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from the purchaser, as the purchaser was prima 
facie bound in law to pay the rent, and the 
latter cannot plead that he was only a benami- 
dar for the mortgagor. Umesh Chandra 
Banerjee y? Khulna Loan Company, 84 C. 92. 
Ghose and Caspersz, jj. 

(30) S. 69 — Auction sale subject to charge for 
maintenance — Payment of charge by pur- 
chaser — Purchaser's right to recover such 
amount from judgment-debtor — Transfer of 
Property Act , S. 56 (5) (d), applicability of 

* principle of, to Court sales. 

An execution-purchaser, who purchases cer- 
tain property subject to a charge for mainte- 
nance, has no cause of action agaipst the judg- 
ment-debtor, when the charge is enforced j 
against the property and the purchaser pays to 
avoid a sale. In private sales, the buyer is 
bound under S. 55 (5) (d), Transfer of Property 
Act, to pay the principal and interest on incum- 
brances subject to which the property is sold, 
and the same principles must apply to Court- 
sales. Mangalathammal y. Narayanasawmy 
Aiyar, 17 M.L.J. 250 = 80 M. 401. 

Benson and Wallis, jj. 

(SI) S. 69 — Money paid for another — Suit for 
money had and received — Refund of money 
paid by mistake — Purchaser of putni tenure 
sold for arrears of rent — Payment of rent 
after purchase— Acceptance by land-lord — 
Sale set aside at the instance of defaulters 
— Irregularities on the part of the land-lords 
in bringing the putni to sale. 

Where a putni tenure is sold for arrears of 
rent and purchased by the plain till, and rents 
are paid by the plaintlf to the Zemindars and 
accepted by them, and the putni sale is after- 
wards set aside at the instance of the defaulting 
putnidars on tho ground of irregularities 
committed by the Zemindars, the plaintiff is 
entitled to receive back the money paid by him 
as rent from the Zemindars to whom he paid 
it and who are not entitled to retain it. 

$ 

Per Rampini, j. — The Zemindars arc, in tho 
circumstances, themselves to blame for the sale 
being set aside, and whether tho plaintiff has 
a remedy against the defaulting putnidars or 
not, he is certainly entitled to one against the 
Zemindars. 

The plaintiff, when he made the payments, 
made them for himself, and not for the 
defaulting putnidars, and he cannot be regarded 
as a person interested in the payment of money 
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| for another, within the meaning of S. 69 of 
j the Contract Act, and it is doubtful if he is 
entitled to recover the money from the 
defaulters (a). 

Per Woodkoffe, j. — The question whether 
the plaintiff is entitled to relief as against the 
defaulting putnidars, does not arise and need 
not be enquired into, as the plaintiff does not 
ask for a decree against them. 

If the plaintiff paid his money under a mis- 
take of fact to the Zemindars, he is entitled to 
recover it from them in a suit, which, according 
to tho old forms of action, would have been for 
money received. 

The effect of tho subsequent reversal of the 
putni sale must he, taken to he, that, when 
the payments were made, they were so made 
under mistake, though the circumstances, 
which made the payment one by mistake, 
did not take place until afterwards. Nagen- 
dra Nath Pal Chowdhury v. Chundra Sekhar 
Delal, 5 C.L.J. 59. 

* Rampini and Woodiioffe, jj. 

References :~(a) 25 C. 305 and 21 C. 142, D. 

(82) S. 69 — See Mortgage (General), No. 

I 16, 11 C.W.N. 403. 

! ■* 

(33) Ss. 69, and 75 — Suit on bond to recover 

i money of which a third party had the benefit — 
See Limitation Act, No. 68, A.W.N. (1907), 
214. 

(34) S, 70 — Inamdar holding land rent-free — 
Zemindar paying the water-rate — Liabi- 
lity of the Inamdar for the water-rate. 

An Inamdar holding land rent-free is not en- 
titled to take water from a Government source, 
for the use of his land and leave the Zemindar 
I to bear the water-rate, which, in consequence 
of his action, becomes payable under A<?t VII 
| of 1865 (Madras). 

Under S. 1 of Act VII of 1865, such water- 
j rate is only to be levied on the land, under S. 2, 

S arrears are to be realised in the same manner 
| as arrears of land revenue, that is to say, from 
| the landholder under Act 11 of 1864 (Madras). 

S The Zemindar himself deriving no benefit 
! from the water, the Inamdar, who has enjoyed 
I the be nefit of the water, is bound under S. 70 
j cf the Contract Act, to compensate Ihe Zemin - 
j dar by reiunding the water-rate, which the 
| Zemindar has been obliged to pay. Rajah 
! of Yenkatagiri v. Eulfcarayudu, • 17 M.L.J. 

| 145 = 39 M. 277. 

\ Benson and Wallis, jj. 


c 22 
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(34- a) S . 70 — See No. 38, supra. 

(34-b) S. 72— 'Voluntary payment— Civ. Pro- 
Code (Act XIV of 1882), 8. 310 A— Proper- 
ty of third person sold in execution— His 
reuvedy— Bight to recover money erroneous- 
ly deposited under S. 310 A. 

When property bolonging to A was sold in 
execution of a decree against B, and A had the 
sal® set aside by making a deposit under S. 
310 A of the Civ, Pro. Code, 

Held that A has no right to sue the decree- 
holder for recovery of the amount of the depo- 
sit money paid to him. (a) 

A was not , bound to apply under S. 310 A, 
Civ. Pro. Code, to set aside the sale, nor had 
he right to do so. Kunja Behari Singha Y. 
Bhupendra Kumar Dutt, 12 C.W.N. 151. 
Woodroffe and Coxe, jj. 

References : — (a ) 15 C. 056, 7 C. G48, R. 

(35) S. 73 — Contract for tolls entered into 
with Local Fund Board — Implied breach 
of contract to keep road fit for traffics 
Damages, measure of — Local Boards Act, 
1884, 8. 150 — Limitation. 

Plaintiff contracted for some tolls on a cer- 
tain*road undei the Local Fund Board for one 
year. During the year, he complained to the 
President of the Board that the road was in 
such a state of disrepair as to prevent traffic, 
and that he, in consequence, was sustaining 
loss, and applied for a remission. The Presi- 
dent did not make any award in respect of this 
claim for compensation. Subsequently, the road, 
in order to enable thorough repairs to be effected, 
wascompletely closed to traffic under the orders 
of the President and without the consent of the 
contractor. Held that this was a breach of the 
implied term of the contract to keep the road 
open to traffic, and that the plaintiff was entit- 
led to rescind the contract and claim damages 
from the Board. The measure of damages is 
the not amount, which the plaintiff would 
have received under the terms of the contract 
for the entire term, if he had been allowed to 
carry it out. The suit is not barred by limita- 
tion under S. 150 of the Local Boards Act, 
1884, as the suit is not of the description 
provided for by paragraph 1 of that section, 
but one for a breach of contract (a). Thp Presi- 
dent, District Board, Malabar y. Karfyarath 
Piithisseri Kenti Kanaram, 2 M.L.T. >94*17 
&£>£;- 390. • ; !/; •:, 

Su brahman i a A i yj&r and Benson|jj. 


Contract 

Reference :—(aj 2M. 124, ii. 

(36) S» 73 — Contract to sell immoveable pro- 
perty- Inability of vendor to make a good title 
—Damages for breach of contract— See Da- 
mages, No. 1, 9 Bom. L.R, 1087. * 

(87) S, 73— Refusal by tenant to take the 
house le t— Damages — See Landlord and 
Tenant, No. 4, 137 P.R. 1906^1 P.W.R. 1907 
*5 P.L.R. 1907. § 

(38) S. 73 — Suit for damages for breach of 
contract .-Collateral and consequential damages 
— Remote and indirect damages, if recover- 
able— See Damages, No. 2, 6 C.L..7. 898. 

(39) S. 74— Agreement in this case not consi- 
dered as a ba^l bond or recognisance — Necessity 
of proving actual damage under the section — 
See Act V of 1884 (Local Boards Madras), 
No. 1, 17 M.L.J. 537. 

(39 -a) S. 74— See No. 8, supra. 

(40) Ss. 77, 83, 95 and 178— Sale of tin- 
ascertained goods — Appropriation, effect of 
— Non-payment for goods— Conversion of 
mate's receipts into bills of lading — Pledge 
of bills of lading — Conditional appropria- 
tion. 

Where goods, which were agreed to be pur- 
chased were not ascertained at the time of the 
contract, but were subsequently appropriated 
by the sellers, for the purposes of the contract, 
and were put alongside the exporting vessel and 
shipped at the request of the buyers, who subse- 
quently obtained bills of lading in exchange 
for the mate’s receipts, the goods must be 
taken to have been ascertained, and, under the 
conjoint operation of Ss. 77 and 83, Contract 
Act, the sale must be taken to have been com- 
plete, involving the transfer of the ownership 
of the goods from the seller to the buyer. One of 
the terms of the contract provided Terms 
of payment : Cash on delivery of mate’s or dock 
receipts as provided in Cls. 8, 9 and 11. Should 
the said receipts or warrants be retained by the 
buyers for examination, they shall remain the 
property of the sellers and be held by the buy- 
ers in trust for and at the absolute disposal of 
the sellers, until payment has been maSe in 
cash in terms of this contract, and if payment 
be made by cheque, until such cheque has been 
cashed. ’ ’ Held that this clause did not reserve 
to the sellers the right of disposing of the goods, 
nor did it render the appropriation conditional 
on payment of the price. Tha property in the 
goods having passed to the buyers, they 
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Contract Kct— {Continued)^ 

entitled to sell the goods or pledge them and, 
therefore, the pledge by the buyers of the bills 
of lading to a Bank, who acted bona fide in 
the matter, and without any notice of the above 
mentioned contract between the buyers and 
the sellers, was a perfectly valid pledge, and 
dit not fall within the proviso to S. 178 of the 
Act. ■ 

Per Gf.idt, The object of the above clause 
was to enable the sellers to enforce their lien , 
even though the property in the goods had pas- 
sed to the buyers. Juggernath Augur wallah 
y. E. A. Smith, 84 C. 173. 


m 

Contract Act .—{Concluded}. 

Plaintiff’s suit to recover Bs. 2, 5(S) in respect 
of breach of three contracts for the pnrehaso 
and sale of jute. The Court found as a fact 
that, in the transaction in suit, the plaintiff , 
purported to act as broker to the defendant, 
but really acted as principal, and that this was 
without the knowledge and consent of the 
defendant. 

Held that S. 236 of the Contract Act was a 
bar to plaintiff’s action (ft). Be* flat Hoy 
Iffaskara y. Mesrope Martyrese Nahapiet, 11 

C.W.N. 609 — 34 C. 628. 

Habington, j, 


Maclean, c.j., Habington and Geidt, jj. 
(40-a) S. 83— See No. 40. supra. 

(40-6) S. 95— See No. 40, supra. 

(41) Ss. 140, 251— Surety for a partnership 
firm— Liability of assignees of a partner to re- 
imburse payment made by surety — Partner’s 
authority to make other partners liable on a 
contract— See Pabtnebbhip, No. 3, 107 P.R. 
1907. 

( 42 ) Chap. IX, S. 172— Pawn-broker, who 
is a — English and Indian Law. 

The mere taking of goods as security for money 
lent would not make the leuder a pawn-broker- 
To show that a person comes within the defi- 
nition of pawn-broker, it must be proved that 
lie carries on the business of lending money on 
the security of goods pledged to him, and that 
he holds himself out to lend money on such 
security and is in the habit of doing so. 

In India, the English Law on the subject of 
pawning and pawn-brokers is not applicable. 
But Ch. IX of the Contract Act is the law in 
force in India. According to the Indian Law, 
there can be a taking in pawn, even though no 
fixed time be agreed on for re-payment of the 
loan, on account of which goods are deposit- 
ed as security. King-Emperor y. Kan&ppa 
Che tty, 4 L.B.R. 8=6 Cr. L. J . 118. 

Habtnoll, j. 

(42-a) S. 178— See No. 40, supra. , 

(43) Ss. 198, 211 and 216— Secret profits by 
agent— when principal can ratify- See Piusci- 
pal and Agent, No. 2, A A.L.J. 587. 

(43-ft) S. 211— See No. 48, supra. 

(43 b} S. 216— See No. 43, supra. 

(44) 8. M6— Principal and Agent— Undis. 
closed principal— Broker acting asprinci 
pal without knowledge of other party* if 
can maintain action as principal, 


References:— (a) .2 Dow and C. 188, 192 i 
5 Bli N.S. 165 ; 30 P.R. 147 H.L. (1831) ; L.B. 
7 H.L, 802=44 L.J.C.P. 302 (1874), followed . 

(45) S. 251— See No. 41, supra. 


Contract Act (Travancore). 

^1) Makkathayi Vellalas governed by Hindu 
Raw —Bond in consideration of dissolution of 
marriage void — contrary to Hindu Law- 
Contract Act, Ss. 23 and 24- Judicial % 
f separation. 

Where a Makkathayi Vellala husband, govern- 
ed by the Hindu Law, was sued on a bond 
executed by him for Rs. 400 to his first wife, in 
consideration of the parties being released from 
the bonds of matrimony contracted by them, 
as recited in an agreement executed by the wife 
on the same day, held, 


that the bond was void, under S. 23 of the 
ntract Act, as it offended against the most 
rdinal principles of indissolubility which 
derlay the Hindu institution of marriage and 

at if it was given both in considera- 
>n of the wife’s agreement to be divorce 
Ld for her support, it was still void, under 
24 of the Contract Act, as the portion of 

e amount intended, as consideration for the 

vorce could not be severBd from what was 
tended for the wife’s support ; 
that the validity of the marriage contracted " 
r the parties was quite legal according to autb - } 
ity (a), and that the wife was governed 
f the same law of inheritance as her husband ; 

that if the parties contemplated a judicial 
•paration alone, the bond would not be sen- 
ary to the Hindu Law ; for when ft wife was 
jserted for any cause, not affecting her caste 
• other validity of her marriage, the desertion 
msequently not being irrevocable in its nature, 
ich desertion resembled what was called a 
idicial separation in pthersyatems. Yelu 
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Contract Act. (Travanoore)— ( Concluded ) . ) 

Pillay y. HadaptUay Umayamma, 92 T.L.R. 

■' ■ 

Padmanaba Aiyer and Ramachandra 
Row, jj. 

References {a) 9 T.L.R. 21, 16 T.L.R. 64, 
followed . 16 T.L.R. 71, referred to, 

(2) Ss. 18 and 19 — Fraud and misrepresen- 
tation— Principal and agent— Lease- 

Renewal of lease by sub-lessee whether 
accrues to lessee — Darkhast rules . 

Fraud might be constituted either by an act 
or by an omission. But mere silence as to facts 
likely to affect the willingness of a person to 
enter into a contract is not fraud, unless the 
circumstances of the case are such that it is the 
duty of the person keeping silence to speak. 

It is not every kind of fraud and misrepre- 
sentation that would enable a party to a con- 
tract to rescind it. Misrepresentation alone is 
not a ground for rescision “ if the party whose 
consent was caused” by it “ had the 
means of discovering the truth with ordi- 
nary diligence.” Similarly, fraudulent silence 
of one party cannot enable the other party to 
rescind the contract if the latter had construct- 
tive knowledge. 

A principal must be presumed tp be bound 
by the acts of his agents, clothed before the 
world by himself, with authority to do certain 
acts. 

There is no rule of public policy which re- 
quires that a sub-lessee should not obtain rene- 
wals for his own benefit, provided his obligations 
under the Bub-lease to his lessor are duly carried 
out. 

Thus were the sub-lessees of the defendant, 
when their sub-lease term was about to expire, 
obtain^ from the original lessor a registered 

deed of lease direct for themselves, it was held 

* 

that such lease did not accrue to the original 
lessees, but that the sub-lessees were entitled to 
enjoy the lands under the renewed lease. 

The violation of even the Government Dark- 
hast -rules will not invalidate the grant by the 
sirkar of lands on pattom (a). Thomen Cherya- 
thu y. Konthalukhan Musavikan, 22 T.L.R 
64. 

Sadasiva Aiyar, c.j., and Padmanabha 
Aiyer, j. 

References :—{a) 12 M. 404, 26 M. 268 & 26 
M. 742, R. 

(8)8. 19 —See No. 2, supra, £■ 


Contribution. 

(1) Suit for -Co-sharers making default in 
paying Government revenue , whether joint 
tort-feasors — Co-sharers, duty of— Buying 
in the benami of others , whether tortious 
against other co-sharers. 

Co-sharers, who make default in paying 
Government revenue, commit no tort against 
other co-sharers. If they commit no wrong in 
defaulting and are premitted to buy at the 
subsequent revenue sale, they commit no tort 
in buying benami. 

When a revenue sale is set aside by a Civil 
Court on account of irregulartios, and one of 
the purchasers is saddled with the costs, ho 
can maintain a suit for contribution against 
the other purchasers. Lala Rambey&s Lai Y. 
Sheoji Singh* 5 C.L.J. 64. 

Hajungton and Pratt, jj. 

(2) Suit for — for Arrears of rent, liability to 
pay severally and jointly — Joint promisors, 
liability of, qua the superior proprietor — 
Cause of action for contribution on payment 
— Liability for co-sharer to contribute even 
if not sued by superior proprietor -Costs, 
right of contribution as to. 

The appellant and tho respondent along with 
other persons were co-sharers in an under- 
proprietary tenure. The superior proprietor 
sued the respondent and tho other co-sharers 
for arrears, but did not implead the appellant. 
The suit was decreed ; the respondent paid the 
whole decretal amount and now brought the 
present suit for contribution against the appel- 
lant for the share of rent due from her. The 
appellant contended that, as she was not 
a party to the former suit, she was not bound 
by the decree, and that she could not be held 
liable to the respondent, because, at the time 
when the respondent paid the sum decreed, she 
had no interest in the payment, inasmuch as at 
that time she had no interest in the holding, 
and the superior proprietor’s claim for rent was 
barred by limitation as against her. The 
appellant also urged that she was not liable for 
any pdrt of the costs incurred by the respondent 
in the former suit. 

Held , that person, liable with others jointly 
and severally for rent, does not lose his right 
of contribution against the others, by failing 
to ask the Court to make them parties to the suit 
inasmuch as the liability to contribute does not 
depend upon the decree, but on the fact that he 
and the co-sharers were in the position of joint 
promisors qua the superior proprietor ; and 
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345 

Contribution.— (Continued). 

wteo one of such promisors has to dis- 
charge the whole debt, or a part greater than 
his share, he is entitled to recover from each 
of the others a contribution or proportion of the 
excess beyond his own share (a). 

Held , further, that, as the respondent could 
not have avoided payment of the whole rent, 
at the time when he was sued and when he had 
to pay it, a cause of action for contribution 
accrued on the payment. 

Held , also, that there could be no right to 
contribution in respect of costs (b). Musammat 
Kaniz Fizz a Bib! v. Sheo Narain Misr, 
10 O.C. 108. 

Chamier, j.c. 

References : — (a) 9C.B. 493, R ; (6). 0. N.W.P. 
H.C.R. 192, followed . 

(3) Suit for , ~ Set-off-Limitation . 

Where in a suit for contribution by a co- 
sharer, for a certain sum of money, paid on 
behalf of his other co-sharers, to discharge a 
decree for rent obtained against them jointly^ 
the latter (i.e., the defendants) claimed a set- 
off, on account of previous payments by them, 
of similar decrees, for the benefit of the plain- 
tiff amongst others, 

Held , that no question of limitation arose 
as regards the claim for set-off. The remedy 
might have been barred, but the right to the 
debt was not extinguished (a). Gaj&dliar Mahto 
y. Raghubar Gope, 12 C.W.N.GO. 

Brett and Mookerjek, jj. 

Reference (a) G C. 340, R. 

(4) Suit for, by purchaser of equity of re- 
demption — See Transfer of Property Act, 
No. 60, 3 N.L.R. 92. 

1 5) Suit for — whether of small cause nature 
—See Act IX of 1887 (Provincial) S.C. 
Courts), No. 9, 30 M. 212. 

(6) Joint decree for costs — Suit for — See Act 
IX of 1887 (Provincial Shall Cause Courts), 
No. 8, 4 A.L.J. 543. 

(7) Sale of putni taluq for arrears of rent — 
Payment by mortgagee— Purchaser of mortga- 
gor’s interest benamee — Suit againt such pur- 
chaser— See Contract Act, No. 29, 34 C. 92. 

(8) — by reason of purchase by decree-holder 
of some of the mortgaged properties, to be 
worked out in a separate suit and not in execu- 
tion proceedings— See Mom gage (General), 
No. 10, 4 C.L.J. 573 = 34 C. 18. 


Contribution.— (Concluded), 

(9) Release of one judgment-clebtor — Execu- 
tion against others — Seo Limitation Act, No. 
144, 4 A.L.J. 405. 

Converts. 

(1) Co-parcener ship between persons converted 
from the Hindu religion . 

Parcenership can be a part of the law govern- 
ing the rights of a Christian family converted 
from the Hindu religion. Francis Ghosal v. 
Gabrl Ghosal, 8 Bom. L.R. 770 = 31 B. 25. 
Jenkins, c.j., and Beaman, j. 

References : — 9 M.I.A. 195, 12 G. 70G and 
23 B. 80, R. 

Co-owners. 

(1) Adverse possession^-Mahoinedan co-owners 
of a house — One of them out of possession for 
1>! years — Co-owner in jfossession not 
recognising his title , effect of — Distinction 
from Hindu co-ownership . 

A clear distinction must be made between the 
ease of non -possession, or non-receipt of rents 
and profits, by members of an undivided Hindu 
family, who are co-owners, and the non-posses- 
sion or non-receipt of rents and profits, by a 
person, who was a co-sharer, but entitled to a 
specific Share or interest in the property prior to 
dispossession or ouster from receipt of rents and 
profits. Where, therefore, one of the two co- 
owners of a house, who were Mahomedans, left 
the house, and the other co-owner remained in 
possession and did not recognize his title for 
over 12 years, held that the other co-owner or 
his representative could not recover possession 
of his share in the house (a). Chiranji Mai Y. 
Nathia, 4 A.L.J. 473 = A.W.N. (1907), 195. 

Richards, j. 

* .» 

References : — (a) 31 Q. 970; 3 C.W.N. 774; 
2 A.L.J. 107, D ; 28 A. 479, refcl. to. 

(2) Some co-owner taking khas possession — 

Share of rent— Dispossession Damages . $ 

Where one co-owner takes exclusive posses- 
sion of land which has been through a tenant 
in the possession of all the co-sharers $nd had 
been yielding profits in the shape of rent to all 
of them, such co-sharer must compensate his 
other co-sharers for the loss of their share of 
the rents. Ram Sank&r Bhaduri v. Jnanada 
Sundari Debya, 5 C.L.J. 267. 

Macpherson and Stevens, jj. 

References : — 38 C. 10=17 I. A. 110, Expl. 
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Oo-owner,— (Concluded ) . 

(Z) Position of, who has separated his share, 
but not by metes and bounds — See Act VIII op 
1885 (Bengal Tenancy), No. 23, 11 C.W.N. 
1148. 

(i) Possession of land by under the com- 
mon title, presumed to be for benefit of all — 
When possession by, is adverse — See Partition, 
No. 6, 12 C.W.N. 127. 

Co-sharers, 

(1) Expenses incurred in litigation-— Liability 
of sharer not a party to suit . 

The co-heirs of a deceased Mahomedan were 
his mother and his two wives. The two wives 
executed a mortgage, which was upheld on the 
ground that the money secured by it was raised 
for the purpose of carrying on the defence of a 
testamentary suit, in which a will was pro- 
pounded which purported to have been executed 
by the deceased. The mother was not a party 
to the proceedings. 

Held, jbhat the mother was not liable, either 
under an implied contract or on the ground of 
equity, to share the expenses of litigation 
though carried on bona fide in respect of the 
common property. Halima Bee Yi Rosham 
Bee, 17 M.L.J. 480-2 M.L.T. 466. 

Subrahmania Aiyar, Offg. c.v., and 
Miller, j. 

Refeivnccs 21 C. 142, It ; 21 C. 496, F, 

(2) Separate possession of distinct plots by 
arrangement — Sale by a co-sharer— Pur- 
chaser's right to exclusive possession. 

When, by private arrangement amongst co- 
sharors, one of them is in exclusive possession 
of a certain portion of the ijmali land, a pur- 
chaser of the right, title and interest of the 
latter, is entitled to be jplaced in the same 
position as'his vendor. 

An arrangement amongst co-sharers like the 
above continues to be a good and binding ar- 
rangement, until the co-sharers themselves 
agree to give it up and come to some other ar- 
rangement, or until any one of the co-sharers 
demand a partition of the entire joint lands, 
either in Court or out of Court. Kumudini 
Xaaurad&r Y. Rasik Lai Mazumdar, 11 CiW. 
N. 517. ; 

Qhose and Caspersz, jj. ] 

(8) Suit for ejectment— Defence that defend- 
ant M a proprietor— Question of proprietary 
title--Proper remedy against him— See Act II 
on 1901 (Aoba Tenancy), No. 11, 4 A.L. J. l. 


Co-sharers— (Concluded). 

(4) Suit for profits by recorded co-sharer— 
Presumption— Burden of proof— See Act II of 
1901 (Agra Tenancy), No. 19, 4 A.L.J. 27. 

.(ft); Making default in paying Government 
revenue, whether joint tort-fesors duty of — 
Buying in the Benainee of others, whether 
tortious against other co-sharers — See Contri- 
bution, No. 1, 5 C.L.J. 64. 

(6) Sale to stranger with concurrence of — 
Purchase by such co-sharer — Maintainability of 
suit for pre-emption — See Pre-emption, No. 8, 
3 A.L.J. 794=29 A. 125. 

(7) Meaning of— See Pre-emption, No. 5, 
10O.C. 86. 

(8) Test of Co-sharership— Whether land held 
by one liable to be sold in case of a sale for 
arrears of Government revenue — See Pre- 
emption, No. 21, 10 O.C. 225. 

(9) Test of being a, — Oudh Laws Act, S. 9, 
Cls. 2 and 3— See Pre-emption, No. 20, 10 
O. 0. 257. 

posts. 

(1) Civ. Pro. Code, Ss. 583 and 61 2— Applica- 
tion for leave to appeal to Privy Council 
— Costs — Execution. 

When a Division Bench of the High Court 
makes an order dismissing an application for 
leave to appeal to His Majesty in Council with 
costs, the order as to costs is to be enforced by 
execution in the lower Court, which passed the 
order originally. Jogendra Chandra Sen Y. 
Bibee Wazidunnessa Khatun, 11 C.W.N. 856 
= 34 0 . 850 . 

Maclean, c.j., and Holmwood, j. 

(2) Practice as to allowing costs of counsel — 
Costs of third counsel in a defended long 
cause— Party and, party costs— Attorney 
and client costs — Practice governing the 
allowing of costs— Taxing Master's decision 
— Revietv by the Chamber Judge— High 
Court Buies and Eonns, Buie 577. 

Asa general rule, the Judge in Chambers will 
not interfere with itmes of taxation which are 
entirely within the Taxing Master's discretion, 
or go into details of such discretionary items, 
but there is nothing to prevent him from doing 
so, if it appears to him, that the interests of 
justice require his interference ; and it would 
be his duty in such, oases' to . 

vise taxation and judge and decide for him- 
self what would be a just order to ma ke under 
the oireuinstanees. 
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Cost u*~(Con$miie&). 

Where a party to a suit hag already briefed 
two Counsel lor hearing, and a third is instruct- 
ed to make an application to transfer the 
case from one Judge to another, the costs 
shall be, in the absence of any order making 
the costs, costs in the case, disallowed between 
party and party, though they may be allowed 
between attorney and client. 

A party to a defended long cause is entitled 
to appear by two. Counsel. If both Counsel 
attend throughout the. hearing and the other 
party is ordered to pay the costs of the suit, 
their brief fees and full refreshers would be 
allowed on taxation against the losing party. 
If the suit is conducted by one Counsel only 
throughout, the full refreshers of the conduct- 
ing counsel and a nominal refresher of 2 G. Ms. 
of the other Counsel would be properly allowable 
against the opponent if ordered to pay costs. 
If the absent Counsel attends for portions of 
the time the case is at hearing, his refresher 
proportionate to the time ho attends would 
also be properly allowable in addition to the 
full refresher allowed to the Counsel whd 
attends and conducts the case. 

When a party to a defended long cause 
engages two Counsel, he has a right to the 
services of at least one of them. He is under 
no obligation whatever to engage a third 
Counsel. If both Counsel find that they would, 
owing to other engagements, be unable to go 
in and conduct the case when it is called, it is 
obviously the duty of one of them to return 
the brief. 

A party is at liberty at any time to employ 
a third Counsel, but this right of employing a 
Counsel must not be allowed to work hardship 
on the losing opponent. 

If three Counsel are engaged before the 
hearing, it will be for the Taxing Master to 
consider the fees and refreshers of which two 
he will allow between party and party, and 
which Counsel-fees should go between attorney 
and client. A Solicitor engaging three Counsel 
is entitled, in the event of his recovering costs 
from the opponent, to have Mb third Counsel’s 
Costs taxed between attorney and client, if he 
proves express authority from his client, or if 
he proves that some peculiar contingency 
arose, which made it necessary for him to 
engage a third Counsel in order to safeguard 
hisolient’s interest. 

If a third Counsel is added after the hearing 
of the suit has commenced, such addition 


Costs.— (Concluded). 

must be at the cost of the party doing so. 
B&noo Begum y. Mir Aun All, 9 Bom. L.R. 

983. 

Davar, j. 

(3) — as to pleader’s fees— Power of Court as 
to costs— See Probate, No. 1, 6C.L.J. 468, 

(4) Taxation of — Practice— See High Court 
Rules (Bombay), No. 6, 9 Bom. L.R. 1014. 

(5) No appeal lies to Privy Council when the 
two Courts differ only as to— See Civ. Pro. 
Code, No. 299, 10 O.C. 65. 

(G) Appeal dismissed oraccepted “with costs,” 
meaning of -Sec Construction (of decree), 
No. 1, 18 P.R. 1907. 

(7) —of partition suit, by whom to be borne 
— lessee's liability for — Appeal on question of 
—See Partition, No. 4, 5 C.L.J. 642 = 34 C. 
878. 

(8) No right of contribution foresee Con- 
tribution, No. 2, 10 O.C. 108. 

(9) Order as to costs, whether “ judgment” 
under S. 15 of the Madras Letters Patent— See 
Letters Patent (Madras), No.O, 17 M.L.J. 
5G9. 

Counsel. 

(1) Counsel's address , Notes taken « by the 
Judge of— Evidence — Practice « 

The notes taken by the Judge of Counsel’s 
address are good evidence that, when the 
Counsel was addressing the Judge, he did say 
what the Judge has noted. But if there is any 
real contention as to the correctness of the 
notes, it would bo open to the other side to 
prove that they were not correct. R. D. Sethna 
y. Mirza Mahomed Shirazi, 9 Bom. L.R. 1042. 
Beaman, j. 

(2) Witnesses — Counsel giving evidence on 
behalf of their clients — Court —Practice. 

The Court will not allow Counsel conducting 
cases to give evidence on behalf of jbheir clients, 
in respect of matters with which they were ac- 
quainted before they were retained. RJ. 
Sethna y. Mirza Mahomed Shirazi, 9 Bom. 
L.R. 1044. 

Beaman, j. 

(3) Charge of professional misconduct— Evi- 
dence to prove the charge— See Evidence 
Act, No. 27, 9 Bom. L.R. 3. 

(4) Omission of— to argue question of law or 

abandoning a point — power of Court to go into 
question— See Pleading, No. 1, 11 C.W.N. 
840. : v ' /j;,; 
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Counsel — (Concluded). 

(5) Practice a# to allowing costs of— Sec Cost, 
No; 2, 9 Bom. L.R. 983. 

(0) Counsel's fees— Originating summons— 
Taxation of costs— Practice- -Sec Registration 
Act (III op 1877), No. 5, 9 Bom. L.R. 1071. 

Counterpart. 

Where there is discrepancy between lease 
and its counterpart, presumption is that lease 
is correct— See Lease, No. 4,6C.L.J. 572. 

Court. 

(1) Court' a process, abuse of — Wrong done by 
order of Court— Court' s inherent power to 
rectify — Events happening after the filing 
of appeal , 

When an order has been improperly or 
fraudulently obtained from a Court, as soon as 
the Court is apprised of the fact, it will recall 
the order, on the ground that no Court will 
tolerate an abuse of its process. The Court has 
inherent power to do so (a). 

When there has been a wrong done by an 
order of Court which has been set aside on 
appeal, the Court executing the decree without 
express authority of law is competent to put the 
parties in the position which they occupied 

before that order. 

* 

It is not only competent to a Court ofcippcal, 
but it may be its duty, under certain circum- 
stances, to take notice of events which have 
happened since the order challenged in appeal 
was made. UditChobcy y. Rashika Prasad 
Upadhya, G C.L.J. GG2. 

Mookeejee and Caspersuz, jj, 

Inference (a) G C.W.N. 710, 11. 

(2) Inherent powers of— Duty of, to set right 
wrong done to suitor— See Civ. Pro. Code, 
No. 34, 5 (JJ.L.J. Oil. 

Court Fees* t 

(1) Suit for pre-emption of zamindari and 
grove— Grove not appurtenant— Separate Court 
fee not paid on the grove— Dismissal of suit 
in respect of grove only— See Pre-emption, 
No. 12, 4 A.L.J. 403. 

Court Fees Act (YII of 1870). 

(1) Suit for possession of land and not for 
redemption of * mortgage— Court fee— lie- 
fund of excess fee paid. 

Where the suit as laid was clearly one for pos- 
session of land and not on e for redem ption of, 
mortgage on payment of a certain sum due as 
mortgage money, the nature of suit as ori- 


Court Fees Act (YII 1870). —(Continued). 

ginally brought is in no way affected by the fact 
that the Court decreed possession of the land on 
payment of a certain sum and that so far as 
that amount is concerned, the decree was ac- 
cepted as correct by the plaintiff. 

There is no provision in the Court Fees Act 
under which a Court is empowered to direct 
the ref und of the additional Court fee paid on 
demand by the taxing officer of the Court. 
Puran Singh y. Kosar Singh, 39 P.R. 1907. 
Johnstone and Shah Din, jj. 

(2) Ss. 6‘, 9, 10 aiul 28 — Plaint admitted and 
registered — Munsarim's report — Deficiency 
of Court- fee subsequently discovered— Limi- 
tation Ad , S. 4 — Civ. Pro. Codc } 8. 392. 

i 

When a plaint has been registered, and a 
Court, having reason subsequently to think 
that the market-value, or the net profits of the 
subject-matter of the claim, have been wrongly 
estimated, holds an enquiry either per sc, or 
through a Commissioner appointed for the 
purpose, and finds that a sufficient Court-fee 
has not been paid, it is bound to stay the suit 
and to fix a time within which the additional 
fee can be paid, without any regard to the 
fact whether that be a time within, or beyond, 
the period of limitation prescribed for the 
suit. If the fee is paid within the time so 
fixed, the plaint is as vaildas if it had been 
propei ly stamped in the first instance when 
the suit was instituted. 

The Court is not bound to appoint a Com- 
missioner to holdan investigation under S. 9 of 
the Court Fees Act, and S. 10 npplics even 
where the Court itself holds the enquiry. 

Mistake is a slip made, not by design, but 
by mischance, and S. 28, Court Fees Act, is 
subject to no such limitations as were suggested 
in Jhdkaran llai v. Gobind Nath Tewari (a). 
S, 28 is a univesral section and embraces a far 
wider area than Ss. 9 and 10. 

History of Ss. 9 and 10 of the Court Fees Act 
discussed by Knox, A.C.J. 

Per Knox, A.C.J. — The words “insufficiently 
stamped * ’ cannot be added to the word “ plaint” 
in the explanation to S. 4, Limitation Act (b). 

The plaintiff valued his suit at 15 times the 
net profits which he alleged to be Rs. 45. The 
plaint was registered. On defendant having 
raised an objection, the Court of first instance 
found that the property was undervalued, and 
dismissed the suit, without giving the plaintiff 
time to make good the deficiency in Court-fee . 
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livri Fm let (VII of 1870).— (Continued). 

Held, that the Munaariin’s duty not being a 
piece of perfunctory routine, and the plaint 
having been registered on his report, the Court 
was bound to give the plaintiff time to make 
good the deficiency in Court-fee, if any was 
subsequently discovered. S. 28 of the Court 
Fees Atft applies to such a case. Hari Ram y. 
Akbar Husain, 4 A.L.J. 636 (F.B.)=A.W.N. 
(1907), 253 = 2 M.L.T. 375. 

Knox, a.c.j., and Banerji, Buukitt, 
iticHAi^hS and Dillon, jj. 

References : — (a) 12 A. 129, 11. (b) N.W.P. 
1874, 139, R, 

(3) 5. 7, IF-C — Suit by membft * of Malabar 
Tartcad to set aside karar entered into 
during his minority by adult members of 
the Tar wad —Nat ure of suit — Application 
of Rule No, 2 of High Court Rules (Mad- 
ras). 

Where a member of the tarwad sues for a de- 
claration that his right as a member is unaffect- 
ed by a karar , entered into during his minor- 
ity by the adult members of the family includ- 
ing the karnavan, held that the right view in 
such instances is that the transaction would 
bind members, who are not actually consenting 
parties, only if the considerations, if any, 
which pass, and the other attendant circum- 
stances, constituted it a valid exercise of the 
power of the karnavan and the others, but, 
otherwise, it is altogether void. Though a 
transaction, which is void, may, under certain 
circumstances, be cancelled by a Court, at the 
instance of a person not party to it, on the 
ground that it would throw a cloud on his title, 
it is not true that such a person must get rid 
of the transaction by having it actually cancel- 
led, in order to xely on its invalidity as against 
him. In'tfcis view, the above suit is a suit for 
a mere declaration, and not one for declaratory 
decree with consequential relief falling within 
S. 7, 1 V-C. Nor does Rule No. 2 of the High 
Court rules (dated 26th February, 1908) 'apply 
to such a case. That rule must be confined to 
cases of the precise description provided for by 
S. 7, IV-C., viz,, suits to obtain a declaratory 
decree or order where consequential relief 
is prayed. Chingacham Yittil Bankaran Nafr 
y. Chingacham Yittil Gopala Xenon, 1 M.L.T. 
412 = 30 M. 18. 

SuBXUHMANiA Aiyar and Moore, jj. 

(3-a) S. 7— See No. 11 y infra. 


Court Fees Act (Y1I of im).— (Continued). 

(4) S. 7, sub-sec. (IF), els. (c) and (d) — Suit 

for declaratio and consequential relief— 
Valuation for purposes of Court Fees — 
Court* s power to revise plaintiff* s valuation 
—Civil Procedure Code , 51, cl. (b). 

In cases covered by S. 7, sub-sec. (IV), els. 
(c) and (d) of the Court Fees Act, although it is 
for the plaintiff to state the amount, at which 
he values the relief nought, and although the 
amount of Court-fees payable varies with the 
amount, at which the relief sought is valued 
in the plaint, it is open to the Court, if a ques- 
tion is raised as to the true valuation of the suit 
to determine such question, and it is within 
the power of the Court to take action under S. 
54 of the Civil Procedure Code, if it is establi- 
shed that the valuation is improper. 

Where the suit was for a declaration that a 
mortgage-decree for Es. 10,000 obtained by the 
defendant against the plaintiff was fraudulent, 
and for an injunction to restrain the defendant 
from executing it by a sale of the mortgaged 
•properties, 

held — that the prayer for injunction was a 
prayer for consequential relief within S. 7, Sub- 
scc. (IV), cl. (c) of the Court Fees Act ; , 

that the* proper value of the relief by way of 
injunction was the amount sought to be realised 
under the decree, aud the plaintiff’s valuation 
of the same atRs. 100 was so manifestly unjust 
that the Court was justified in rejecting the 
plaint under S. 54, C. P. C. (a). Musst. Bib! 
Umatul Batul y. Musst. Nanji Koer, 11 
C.W.N. 705=6 C.L.J. 427. 

Mookeiuee and Holmwood, jj. 

References:— (a) 32 C. 734, R., 17 C. 680, 
Appr. * * 

(5) S. 7, CL (i), Sch II* Art . 17 , CL I. 

Per Russell, Ac. c.j. — A suit for a declara- 
tion with consequential relief falls under para. 
4 (c) of S. 7 of the Court Fees Act, and so it is 
a suit “ other than ” those referred to in paras. 
5, 6, 9 and 10 ( d ) of that section. 

The words “ as determinable ” in S. 8 of the 
Suits Valuation Act, mean determinable by the 
Court, which has to try the case. Dayaram 

Jagjivan y. Gordhandas Dayaram, 8 Bom. 
L.R. 885 = 31 B. 73. 

Russell, Ag. c. j., and Aston, j* 

References, — 2 A. 720, 18 C. 162, 15 P.L.H. 
Ap. 1 = 22 W.R. 422, App. 14 B. 515, 29 B. 207, 
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Court Feet Act (VIl of 1STO),— [Continued ). , 

8 C. 976, 29*B. 229, 17 C. 680,683, 8 C. 76, 9 
B. 20, 27 M. 480 and 8 B. 81, B. 

(5 -a) S. 7 (4V (c), Art. 17 (6)— Suit to direct 
registration o! will — Art* applicable —Sec Juris- 
diction (of Munsiff’s Courts), No. 1, 17 
M.L. J. 578. 

(6) &. 7, els. 5 and 11(e)— Landlord and tenant 
— Suit by tenant to recover possession of land 
against landlord and per sens claiming under 
him — * ‘ Occupancy of land ’ * and ‘ ‘ ejected ’ ’ 
— Applicability to claim of melwaram in 
land. 

A suit for possession by a tenant against the 
landlord and persons claiming melwaram rights 
under him is governed by cl. 5 and not by cl. 
11 (e) of S. 7 (a). 

The terms of cl. 11 (tf) and especially the 
words “ occupancy of land ” and “ ejected ” 
are applicable to the case of rvots in actual 
physical occupation, rather than to persons who 
are only entitled to the melwaram rights. Pa- 
laniappa Chetti y. Sithravelu, 17 M.L.J. 478. 
Benson, j. 

Reference:— (a) 32 C } 628, F. 

(7) S. 7 , V (b) and (d) and S. 28— Court-fee 
— Document received through mistake or 
inadvertence. 

The plaintiff in a suit for pre-emption stated 
in his plaint ‘ ‘ Tho suit is valued at Rs. 197-8, 
five times of Rs. 39-8, the amount of revenue 
of the property.” The property claimed was 
described as 41 bighas 10 biswas 5 biswan- 
sis, paying a revenue of Rs. 39-8, entered as 
holding No. 2 in the khewat, out of a 3 biswa 
10 biswansi 18 kachvvansi 9 nanwansi 15 tan- 
wansi share, comprising an area of 101 bighas, 
paying a revenue of Rs. 95, situate in thok De- 
puty Ali Raza Khan, in village Ukarna. ’ ’ The 
Munsarim of the Court, jn which the plaint was 
presented on the last day of limitation, accepted 
this valuation and reported that the plaint was 
properly stamped. 

Held that, inasmuch as the plaintiff had not 
stated whether the revenue payable in respect of 
the share claimed had been separately assessed 
and recorded in the Collector’s register as such, 
it became the duty of the Munsarim to inquire 
whether it was separately assessed. The plaint 
had been admitted through the mistake or in- 
advertence of the officer of the Court, and the 
plaintiff was entitled to the benefit of $. 28 
of the Court Fees Act, 1870. Hasib-ul-liifisa 
v. Ghafur-ullah Khan, A. W.N. ( 1907) , 130-4 
A.L.J. 3G3-29 A. 382. | 

Stanley, c.j., and Banbrji and BurkitF, jj. 


Court Fees Act (¥11 QtiWQ),~(G(mtvnMcd)* v 

(8) S. 7 (9)— Court Fee for redemption suit— 
Suit for redemption with prayer for recovery of 
surplus profits — Improper valuation of Court 
Fees— See Mortgage (Redemption), No. 15, 
4 A.L.J. 375. 

(9) S. 7, cl. XI, subsection cc, (as amended 
by Act VI of 1 90S) — Court Fee — Ejectment. 
Suit for — 

The Court Fee payable, on a suit for ejectment 
from a house against a tenant, is chargeable on 
one year’s rent under S. 7, cl. XI, hub-section 
cc, of the Court Fees Act, as amended by Act 
VI of 1905, and not on the market value of the 
house. Diwan Dilbagh Rai y. Fateh Din, 
24 P.L.R. 19C£7. 

Robertson, j. 

(10) Ss. 7, 9 and 10— Court fee — Net profits 
or market value wrongly estimated — Limi- 
tation — Procedure. 

On a question as to whether the plaint in a 
suit for pre-emption had been properly stamped, 
with reference to the net profits of tho property 
in suit, for “ tho year next before the date of 
presenting the plaint,” ari issue was remitted 
to the lower appellate Court. The finding of that 
Court was that the amount of profits had been 
slightly under-estimated. The plaintiff appel- 
lant, while contesting tho principle upon which 
the Court below had arrived at its finding, was 
ready to pay the small deficiency in the Court 
fee. 

Held , that the suit should be remanded to the 
Court of first instance to be heard on the 
merits, subject to the payment by the plaintiff 
of the deficiency in the Court fee (u). Ghasi 
Ram y. Hargobind, A.W.N. (1907), 18. 
Buukitt, 3 . 

Rejerences : — (a) 27 A. 197, F. 

(10-u) S. 9 — See Nos. 2 and 10, supra. 

(10-5) S. 10 — See Nos. 2 and 10, supra. 

(11) S. 11 — Direction in decree to pay extra 
Court fee — Execution of decree. 

A direction to pay extra Court fee, sot 
forth in the concluding part of a decree, does 
not form any part .of the decree, and no 
amendment of the decreels necessary to enable 
the Court to extend the time for payment of 
the extra fee. The first part of S. 11, and not 
the latter part, applies to the case, and the 
intention of the first part is, not that a time 
should be fixed for the payment of the extra 
Court fee, but the execution |^14 be staye^V 
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Court Fees Act {¥H of (Continued), 

until the extra lee payable is paid. The con- 
cluding part of the decree ia a mere surplusage 
and does not make execution of the decree 
conditional upon the payment of the extra fee 
within the time named by it. Peri&n&n 
Chetty y. Nagappa Mudallar, 16 M.L.J, 543 
== 30 M. 32 = 2 M.L.T. 23, 

Boddam and Wallis, jj. 

(12) S. It— Court fee— Suit embracing two or 
more distinct subjects— Claim on an agree - 
limit to sell with an alternative claim for 
pre-emption . 

The plaintiff came into Court claiming, 
in the first place, specific performance of an 
alleged agreement to sell to him certain im- 
moveable property, and secondly, in the alter- 
native, the enforcement of a pre-emptive right 
in respect of a mortgage of the same property 
executed by one of the defendants in favour of 
the other. 

Held, that the suit was, within the meaning of 
S. 17 of the Act, a suit embracing two distinct 
subject matters and therefore chargeable with 
the Court fee assessable upon each alternative 
relief saparately. Hashmatun-Niasa Beg am 
y. Muhammad Abdul Karim, A.W.N. (1907), 
4 = 4 A.L.J. 127 = 29 A. 155. 

Standby, c.j., and Buhkitt, j. 

(13) S. 17. Application of, to cases where 
reliefs claimed are cumulative — “ Two or 
more distinct subjects,'' meaning of. 

There is nothing in the language of S. 17, to 
warrant the operation of the section being con- 
fined to oases in which the reliefs are cumu- 
lative (a). 

The phrase “ two or more distinct subjects ” 
in S. 17 may not admit of precise definition 
applicable to all cases, and it may be that, 
where reliefs are claimed in the alternative, 
with reference to the same causes of action, 
S. 17 would not govern the case. That may 
also be so, when the relief claimed is one and 
the same, though the claim is sougfit to be 
made out on distinct or alternative grounds. 
But, Where a claim for redemption is based 
upon the alleged right of the plaintiff as 
mortgagor, while the alternative relief is based 
on a contract for » further mortgage, which is 
distinct from the earlier mortgage right/though 
both are evidenced by .the same instrument, 
the alternative claims are distinct matters, 
Which could have been made the grounds of 
separate suits, and it would, therefore, seem to 


Court Few lot (YU of 1370) .—(Continued). 

be reasonable to hold that they are “ distinct 
subjects,” within the meaning of S. 17, for 
purposes of Court fees and jurisdiction. 

Where, therefore, a* claim is in the alterna- 
tive, first, lor redemption of a mortgage, the 
principal amount secured whereby is Rs. 3,000, 
and in the event of that failing, secondly, to 
recover, from the defendants, sums aggregating 
more than Rs. 2,000, on the footing of a 
mortgage to be executed by the plaintiff 
(mortgagor) to the defendants, in accordanoe 
with certain provisions contained in the earlier 
mortgage, the suit embraces two distinct sub- 
jects and the value of the suit, for purposes of 
Court foes, is more than Rs. 5,000 and, con- 
sequently, the High Court, and not the District 
Court, has the jurisdiction to hear the appeal 
from the Subordinate Judge in this case. 
Neelakahdhan Nambudripad alias Murthi 
Khandan y. Anantakrishna Ayyar, 16 M.L.J. 
462 = 1 M.L.T. 426 = 30 M. 61. 

Subrahmania Aiyab and Benson, jj. 

’ References. — (a) 6 B. 302 and 15 B. 82, R. 

(14) S. 28 — Insufficiency of stamp on memo- 
randum of appeal — Dismissal thereof . 

The plaintiffs brought a suit for sale upon a 
number of,mortgages against several defendants. 
A decree was passed in their favour for 28,000 
and odd rupees. Some of the defendants, who 
under the decree were liable to 11,000 and odd 
rupees, appealed and valued their appeal at that 
amount, paying Court-fees on the same. In the 
grounds cf appeal, they raised a plea that the 
suit was bad for misjoinder of parties and causes 
of action. Held, that this challenged the whole 
decree and Court lees should have been paid on 
the whole amount decreed. Held, further, that 
S. 28 of the Court Fees Act did not apply, as 
there was no mistake or inadvertence' on the 
part of the officer of the Court, and time should 
not be given for payment of the deficiency. 
Dilawar Husain y. Bhagwat Das, 4 A.L.J. 
130~ A.W.N. (1907), 63. 

Stanley, c.j. Bcbkitt, j. 

(15) S. 28— Presentation of insufficiently 
stamped plaint— Making up of stamp duty' 
subsequent to the period of limitation for the 
suit— Validity— See Limitation Act, No. 2, 
123 P.R. 1907. 

(15-a) S. 28 — See Nos. 2 and 7, supra . 

(16) Sch. I. art. I — Court fee— Civil Pro- 
cedure Code, S. 528— Appeal from a decree 
in accordance with m award. 
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■ « 

Held that the proper Court fee payable upon 
a memorandum of appeal from a decree passed 
in accordance with an award based on an order 
of reference under S. ; , 523 of the Code of 
Civil Procedure is an ad valorem fee and not a 
fixed fee of Rs. 10. Reference under S. 5 
of Act No. YII of 1870, A.W.N. (1907), 177. 

Airman, j. 

(17) Sch. I , Art. 1. and S . 7— Portion of j 
mortgaged lands declared not liable for j 
mortgage debt— Appeal against this mortga- 
ge decree — Mortgage debt greater than the 
value of exonerated property— Value of 
appeal. 

Where the question raised in an appeal is 
not a question of amount, but is a question as 
to the liability of certain lands, exonerated 
from liability by the lower Court, to be proceed- 
ed against for a mortgage debt due to the 
plaintiff, the market-value of the exonerated 
property, if it is less than the mortgage debt, 
must be taken to be the value of the subject- 
matter in dispute in the appeal for purposes of 
Court fees. Such a case is governed, not by j 
S. 7, but by Art. 1 of Sch. I of the Act. 
Kesauar Appu Ramakrishna Redd! y. Kotta 
KotaReddi, 1 M.L.T. 311 (F.B.)-IG M.L.J. 
458 = 30 M. 96. 

White, c.j., and Benson and Wallis, jj. 

References '. — 4 M. 339, F ; 10 M. 187, Appr ; 
13 M. 508, R. ; and 16 M. 32G, Distd. 

(18) Sch. II , Art. 17 — Partition suit — Fixed 
fee or ad valorem fee. 

A suit for partition of joint property is gov- 
erned by Sch. IT, Art. 17, Cl. vi of the Court 
Fees Act, and the plaint is properly stamped, if 
a Courfrfee of ten rupees is paid upon it. A 
mere denial on the part of the defendant as to 
plaintiff’s title and possession does not convert 
the suit into one for declaration of title and re- 
covery of possession ; the plaintiff is entitled to 
maintain a suit for partition, if his possession 
to some part of the joint property is admitted 
or established, but if it is established that he is 
not in possession at all of any portion of the 
joint property, that there has been a complete 
ouster, he must sue for recovery of possession 
and partition and pay ad valorem Court fees 
upon a plaint appropriately framed for the 
purpose. Bidhata Rai y. Ram Chariter Rai, 12 
C.W.N. 37=6 C.L.J. 651. 

Modkerjee and Caspersz, jj. 


Court Fees Act (YII of 1870).— (Cmduded). 
(18-rt) Art. 17, Cl. 1— See No. 5, supra. 

(19) Art. 17 (6) — Application to file private 
award rejected— Memorandum of appeal— 
Court fee— See Civ. Pno. Code, No. 250, 84 
P.R. 1907. 

Court of wards. 

(1) Sale of ward's property without his 
consent— Discretion — Civil Court , juris- 
diction of—N.W.P . Land Revenue Act 
(XIX of 1873), Ss . 194 (g), M3— Court 
of Wards Act (III of 1899 , Local), 
Ss. 9, 35 and 47. 

Where the Court of Wards assumed superin- 
tendence of certain property under $. 194, 
cl. (r/), Act XIX of 1873, it has full power to 
mortgage or sell the whole or any part of such 
property, even after the Agra Court of Wards 
Act came into operation, and the Civil Court 
cannot question the discretion exercised by the 
Court of Wards. 

Obiter . — If the property had been placed 
under the superintendence of the Court of 
Wards under S. 9, Act III of 1899 (Local), and 
if the sale had been made without the consent 
of the proprietor, otherwise than on the ground 
set out in the concluding paragraph of S. 35, 
the sale would have been bad, and the , Civil 
Court could have entertained a suit to question 
the power of the Court of Wards to sell, Moh- 
san Shah y. Mahbub Ilahi, 4 A.L.J. 495 -A. 
W.N. (1907), 196 = 29 A. 589 

Knox, a. c.j. and Richards, j. 

(2) Power of, to make commutation of rent in 
kind into rent in money— See Commutation, 
No. 1, 6 C.L.J. 727. 

Court of Wards Act. 

See Act III of 1899 (N.W.P.) & Act IX of 
1879 (Bengal). 

Creditor and debtor. 

(1) Relation of— Effect of qualified agree- 
ment to pay — See Agent, No. 1, 6 C.L.J, 689., 

Crim. Pro, Code. 

(1) S. 195, els. 6 and 7 — Appeals in cases of 
sanction to prosecute— See Sanction to Prose- 
cute, No. 5, 17 M.L.J. 266. 

Cross objections. 

(1) — maintainable only with respect to prin- 
cipal appeal— See Civ. Pro. Code, No. 275, 10 
O. C, 214. ' 
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Crown Grants Act. 

See Act XV of 1895. 

Custom. 

(1) Esessentials of— Change of— See Pue-emp- 
tion, No. 1, 4 A.L.J. 137. 

(»2) Whether one precedent is sufficient to 
establish a special— See Custom (Punjab), 
No. 49, 7 P.W.R. 1907. 

(3) Evidence as to— Appellate Court’s power 
to supplement evidence — See Landlord bnd 
Tenant, No. 3, 6 C.L.J. 218. 

(4) Custom relating to a tribe in one locality, 
applicability of, to same tribe residing in ano- 
ther locality — Custom in accord with judicial 
experience, value of — Duty of, Court where 
custom is pleaded by either party — See Customs 

(Punjab), No. 64, 68 P.W.R. 1907. 

(8) — amongst the Bhale Sultan Gliattris in 
Oudh excluding daughters and their issue from 
inheritance — See Hindu Law (Widow), No. 
17, 12 C.W.N. 74 (P.C.). 

W Evidence to prove custom at variance 
with the law of the parties — Admissibility — 
See Maiiomedan Law (Succession), No. 4, 4 
A.L.J. 792. 

Customs (Peculiar to Punjab). 

(1) Sheikh Ansar is of Bast i Danishmandan , 
Jullundur District — Status of — Law applic- 
able — Gift by males to females in that 
tribe , effect of— Gift of land inherited by 
daughter to her adopted son — Suit by re- 
versioner of last male owner for possession 
of land gifted — Estoppel by conduct of 
acquiescence — Limitation Act , Art. 118 , 
applicability of, to invalid adoptions — Dis- 
tinction between “ invalid and inherently 
invalid ” adoption. 

The Sheikh Ansaris are not agriculturists, 
and there is no presumption that they have 
adopted agricultural custom ; females and, 
especially, daughters are among them a favour- 
ed class ; where it is not specifically proved 
that the tribe, in matters connected with the 
status of females, have actually adopted 
agricultural custom or some similar restrictive 
custom, Mahomedan Law must be presumed to 

apply (*)• 

Gifts in lieu of dower, and even ordinary 
gifts, by males to females in this tribe, make 
the ' female donees absolute owners as in Maho- 
medan Law. 

Where certain land inherited by a daughter 
has been gifted Away in favour of her adopted 


Customs (Peculiar to Punjab) ( Continued ) . 

son and, subsequently, a reversioner of the last 
male owner sued for possession of the land, on 
the ground that the gift was invalid as against 
him, held , from ft considertion of the evidence, 
that the plaintiff had acquiesced in the adoption 
and in tho gift in favour of the adopted son, 
and was, therefore, estopped from denying the 
right vif the adopted son. 

Art. 118, Limitation Act, applies to every 
case, in which the validity of an adoption is 
the substantial question, whether it arises on 
plaint or on defendant’s pleas. It is doubtful 
whether there is any real distinction between 
an adoption that is “ invalid” and one that is 
‘ inherently invalid ” (b). Muhammad Niaz- 
ud-Din Khan v. Muhammad Umar Khan, 1 
P.R. 1907 = 31 P.W.R. 1907. 

Johnstone and Rattigan, jj. 

References 21 A. 841, 9 M.I.A. 287, 1*2 M. 
LA. 350, 42 P.R. 1902, 102 P.R. 1902, 46 P.R. 

1900, 34 P.R. 1899, 11. 

(a) 110 P.R. 1906 (F.B.), It. (b) 67 P.R. 

1901, not F ; 144 P.R. 1892, 71 P.R. 1901, 116 
P.R. 1901, 20 P.R. 1902, 56 P.R. 1903 (F.B.), 
3 P.R. 1904, 33 P.R. 1900,24 B. 260 (F.B.), 
25 B. 337 (P.C.), 25 B. 26, 20 M. 40, 13«0. 308 
(P.C.), 80, P.R. 1905 (F.B.), 55 P.R. 1897,96 
P.R. 1893, 73 P.R. 1894, 14 P.L.R. 1902, 22 
C. 609, 25 C. 354, 27 C. 248, 24 A. 195, 26 A. 
40 (F.B.), 26 B. 291, It. 

(%) Pre-emption by vicinage in Katra Missar 
Beli Ham , Amritsar City. 

The custom of pre-emption by vicinage exists 
in respect cf sales of house property in Katra 
Missar Beli Ram. Maula Bakhsh y. Devi 
Ditta, 0 P.R. 1907 = 54 P.W.R. 1907, 

Lal Chand, j. ♦ 

References:— 6 P.R. 1C05, D ; 154 P.R. 1882, 
99 P.R. 1906, Tt, 

(2 -a) Preemption by right of vicinage in res - 
pect of houses , obtaining in Amritsar . 

Held, that the custom of pre-emption, by 
right of vicinage, in respect of houses, obtained 
in a large number of the Katras or sub-divi- 
sions of Amritsar (a). 

It was contended in this case that the conti- 
guity of the plaintiff’s bouse at the back of the 
house in question was not sufficient. Held, the 
fact that the plaintiff's house was situated on 
the back side, or that it happened to form part 
of another Municipal Division, was not ol any 
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importance in considering the right of pre-emp- 
tion. Laehm&n Das y. Kashi Ram, 140 P.R 
1906 = 95 P.L.R 1907. 

Kensington and Chitty, jj. 

References:— (a) 46 P.R. 1882, 154 P.R. 1882 
and 58 P.R. 1900, R. 

(2-6) Pre-emption — Parties claiming by right of 
vicinage — Burden of proof— Kucha Masjid 
Khajur , Delhi. 

Suit for pre-emption in respect of a house 
situate in the city of Delhi. The question for 
decision was whether the plaintiff, whose house 
adjoined the house sold and opened into the 
same street, had a preferential right to pre- 
emption, as against the vendee whose house 
adjoined the house sold but at the back and 
opened into a different street. The plaintiff 
having failed to show the prevalence of the 
custom alleged by him, held , that he was not 
entitled to the decree sought by him. Dhumi 
mal v. Kalu, 67 P.R. 1906=88 P.L.R. 1907., 

Johnstone and Rattigan, jj. 

References : — 17 P.R. 1903, 83 P. R. 1888 and 
36 P.R. 1897, F. 

(3) Right of owner of site to pre-empt build- 
ings thereon — Muhalla Khajur amcala, JuU 
lundur City. 

An owner of the site in Muhalla Khajuran- 
wala is entitled by custom to preempt the 
buildings erected thereon. Fateh Muham- 
mad Y. Hartman, 7 P.R. 1907 = 42 P.W.R. 
1907. 

Chitty and Lal Chand, jj. 

Refmnces 16 P.R. # 1902, 33 P.R. 1885, 

75 P.R. *1897, It. 

W Succession by * r ight of representation 
among Mahomedan Kashmiris of Dang a, 
Tahsil Notcashahr, JuUundur District. 

In matters of inheritance, the Mahomedan 
Kashmiris of Banga are governed by custom, 
and not by Mahomedan Law, and among them, 
therefore, the son of a pre-deceased son is en- 
titled by custom to succeed to his grandfather’s 
property by right of representation, giraj- 
ud-Din y. Muhammad Faruk, 8 P. R. 1907 
>47 P.W.R. 1907. 

Lal CHANd, j. , 

P.R. 1906, 114 P.R. 1898, 

80 P.R.1882, R. 
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(5) Alienation by a childless proprietor — 
Difference between the status of a childless 
proprietor and a widow as regards power 
of alienation— Assignment of the reversion • 
ary right— Competency of the assignee to 
imp ugnc the validity of alienation. 

Held t that the status of a childless proprietor 
as regards power of alienation of ancestral pro- 
perty, is in no way analogous to that of a wi- 
dow, and that the difference between the two 
is, that an alienation by a widow, without ne- 
cessity, is void, whether there exists any rever- 
sioner or not, while such an alienation by a 
childless proprietor is voidable only by the 
male lineal descendant of the common ancestor, 
from whom the property was originally received 
in inheritance. 

! Held , that, after devolution of inheritance, a 

reversioner of a Childless proprietor can, subject 
; only to the veto of his own reversionary heirs, 

| assigu his interest, wholly or partially, before 
I or pending the suit for possession, or after 
: obtaining a decree for possession, to a stranger, 
and the alienee steps in the shoes of the alienor 
for all intents and purposes. Sher Sin^h y. 
Sidhu, 9 P.W.R. 1907 = 11 P.R. 1907 = 30 P.L. 
R. 1907. 

Lal Chand, j. 

References : — 12 P.R. 1894 and 27 A. 271 
(P.C;), R ; 66 P.R. 1897 and 2*2 P.R. 1900, D. 

(5 -a) Alienation — Gift of ancestral property 
of a sonless proprietor by his widow to her 
daughter — Gift oyer by the daughter again 
to her daughter — Validity of the gift among 
Cahchasr of Mauza Chachar , Shahpur 
District . 

Thuogh, in effect, the widow of a Chachar, 
would take his estate for life without power to 
alienate outside Mauza Chachar, an established 
custom obtains in the said Mauza which enables 
the widow to alienate the land of her husband 
to her daughter if that daughter be married 
within the village. In the present case, the* 
gift by the widow to her daughter, married 
within Mauza Chachar and the gift again by 
the daughter to her own daughter in circum- 
stances precisely similar, not having been 
shown by the plaintiffs to be invalid, must be 
held to be valid and not contrary to custom. 
N&wab y. Wallan, 91 P.R, 1906^ 108 P;L. 

R. 1907. 
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References:— 19V. R>. 1903, 1)., 82 P.R. 1895, 
19 P.R. 1897, 112 P.R. 1900, R. 

(6) Pre-emption in respect of shops— Katra 
Patrangan. 

No right of pre-emption exists by reason of 
vicinage in respect of shops in Katra Patrangan, 
Amritsar City. Karim Bakhsh v. Watta Mai, 

13 P.R. 1907^ 

Reid, j. 

References:— 46 P.R. 1882, 99 P.R. 1900, 113 
P.R. 1906, R. 

(7) Gujars of Gujrat — Right of son-in-law 
of Khanadamad to inherit , 

Among Gujars of Gujarat District, the son-in- 
la, w of a Khanadamad cannot be appointed 
Khanadamad and heir to the ancestral estate 
left by the appointer of the first Khanadamad . 

Sh&rfs y. Ramzan, 14 P.R. 1907. 

Reid, j. 

References 96 P.R. 1892, 129 P.R. 1893, 
19 P.R. 1906, 91 P.R. 190G, R. 

(8) Awnas of Rawalpindi Tahsil — Power of 
a sonless proprietor to will away ancestral 
property to daughter in presence of his 
brother — Gifts and tvills. 

Among the Awans of Rawalpindi Tahsil, a 
sonless proprietor can, by custom, make a 
valid bequest of ancestral property in favor of 
his daughter, in the presence of his own brother 
(a.). In this respect, gifts and wills arc in the 
same footing (b). Amir All y. Baggo, 15 P.R. 
1907 »35 P.W.R. 1907. 

Johnstone, j. 

References:— {a) 81 P.R. 1879, 64 P.R. 1892, 
115 P.R. 1892, 31 P.R. 1893, 23 P.R. 1877, 39 
P.R. 1877, 36 P.R. 1891, 81 P.R. 1894, 93 P.R. 
1894, 126 P.R 1894, 15 P.R. 1895, 9 P.R. 1899, 

14 P.R, 1903, 8 P.R. 1906, 8 P.R. 1879, 7 P.R. 
1891, 107 P.R. 1894, 13 P.R. 1902, 176 P.R. 
1888, 53 P.R. 1899, 52 P.R. 1892, 79 P.R. 1896, 
4? P.R. 1898, 46 P.R. 1900, 121 P.R. 1880, 171 
P.R. 1889, 108 P.R. 1893, 188 P.R. 1895, 22 
P.R, 1899,26 P.R. 1901, 107 P.R. 1887 (F.B.) 
R. (6) 48 P.R. 1908 (F B.), 12. 

(9) l J re-emption in respect of sale of house 
property— Kucha Gulzari Shah, Mohalla 
Wachhoieali, Lahore. 

The custom of pre-emption, on sales of house 
property, based on vicinage, exists in Kucha 
Gulzari Shah, part of Mohalla Waehhowali, a 
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sub-division of Lahore. Sundra Das y. Dhan- 
patRai, 16 P.R. 1907. 

Robektson and Lai, Chand, m. 

(10) Katra JJiluymlia , A writs ar City— Sale of 
residential quarters converted into shops— 
Preemption , 

Property, which is primarily a residential 
house situate in Katra Ahluwalia, is subject to 
custom of pre-emption by vicinage. It is not 
sufficient, to change the character of the build- 
ing as a residential quarter, that, for some 
time past, it has been occupied only by casual 
tenants, or that portions have been used as 
godowns by persons, who held their business 
shops elsewhere. Dial Singh y. Bakshish 8ingh, 
21 P.R, 1907. 

Robektson and Lai. Chand, jj. 

! References 108 P.R. 1895, 122 P.R. 1896, 

i * ' 

j (11) Hindu Bhat dais of Tahsil Raya 
| Sialkot District — Alienation by sonless 
i proprietor— Right of reversioners of bill 
degree to contest alienation . 

Among the Hindu Bhat * fats of Tahsil Raya, 
an alienation of ancestral land made by a child- 
less proprietor cannot be contested by hia^colla- 
torals in the 8th degree. Hira y. Karam Kaur, 
23 P.R. 1907. 

Robertson and Shah Din, jj. 

References 98 P.R. 1900, 120 P.R. 1890, R. 

(12) Mohalla Pardchian , Rawalpindi City — 
Pre-emption based on vicinage — Sale of 
house — Value of cases decided on admis- 
sion. 

The custom of pre-emption based on vicinage 
does exist, in respect of sales of house property 
in Mohalla Parachian &rMatta or Wari,sKban, 
Rawalpindi City, Where the right of pre- 
emption is shown to exist, there is ex necessi- 
tate rei a presumption in favour of vicinage (a). 

Confessions of judgment and admissions are, 
of course, of much less value than contested 
cases properly decided where the custom has 
been found to exist after duo enquiry, but 
such admissions are not irrelevant and by no 
means valueless, as they may proceed from the 
consciousness of the existence of the right and 
the hopelessness of contesting it (5). Than 
Singh y. Tara Singh, 26 P.R. 1907. * 

Chattekji and Ratticjan, flr. 

References :—(a) 83 FJL 1868, R. (6) 69 P.R, 

1 1901, 44 P.R. 1903, 42 P.R. 1905, R* 
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(18) Civil station of Amritsar— Sale of agri- 
cultural land— Pre-emption by reason of 
vicinage. 

There is no custom of pre-emption, on sale of 
agricultural land, on the ground of vicinage, in 
the civil station of Amritsar. Ishwar Das 
y. Duni Chand, 27P.R. 1907, 

Chatterji and Rattigan, jj. 

Preferences : — 21 P.R. 190G, 22 P.R. 190G, 
Appr.\ 7 P.R. 189G, 153 P.R. 1888, I). 

(141 Khinger Jats , Chahwal Tahsil , Jhelum 
District— (lift of ancestral land by soilless 
proprietor to his sister's son and Khanadn- 
mad and to his daughter's son. 

Amongst Khinger Jats of Chakwal TalisiJ, a 
sonless proprietor can make a valid gift of his 
ancestral land to his sister’s son and Khanada- 
mad and to his daughter’s son in the presence 
of male collaterals. Fazal y. Hayat Ali, 
29 P.R. 1907, 

Chatterji and Rattigan, jj. 

References 22 P.R, 1901, 85 P.R. 1994, 1 
71 P.R. 1904, 33 P.R. 1905, 02 P.R. 190G, 11. 
(15) Bcdi Khatris of Kalewal, Tahsil Dasuha , 
District Hoshiarpur - Alienation by sonless 
pftyprietor — Reversioner's right to impeach 
it— Onus. 

It cannot be said that, in the matter of ; 
alienation, any custom can as yet have been I 
adopted or followed by the Bcdi Khatris of 
Kalewal, in regard to alienation of ancestral 
estate. The Burden of proof of a special custom 
is on the reversioner, who asserts it. Nihal 
Chand v. Bhagw&n Singh, 33 P.R. 1907. 

Johnstone and Rattigan, jj. 

References :— 22 P.R. 1891, 122 P.R. 1893, 

21 p!r. M9G, H. ' 

(10) Kashmiri Pundits of Punjab — Adoption 
by widow without authority from husband, = 
validity of— Evidence of custom. 

An adoption, even though effected by the j 
widow without her late husband’s permission, j 
is valid by the custom prevailing among Kash- j 
liiiri Pundits of the Delhi District, which, in 
this respect, makes no distinction between boys 
who are, and boys who are not, members of the 
f deceased husband’s family, provided always 
that the adopted boy must be a Kashmiri Pun- 
dit.* They are not governed by Mitakshara 
Law in such matters,. 

The evidence in support of the alleged cus- 
tom must be such as shows that, generally, in 


Customs (Peeuli&r to Punjab).— '[Continued)* 

the district, the custom was followed to the 
exclusion of persons, who, if it had not been 
for the custom, would presumably have “ enfor- 
ced their rights under the general law” (a), 
Maharaj Narain y. Banoji, 34 P.R. 1907. 
Chatterji and Rattigan, jj. 

Reference :—(a) 16 A. 981, Appr . 

(17) Alienation of ancestral property by issue- 
less proprietor — Nearest reversioner estop- 
ped by acquiescence from questioning alien- 
ation— Such reversioner's son's right to 
impeach alienation for want of necessity • 

Where a childless male proprietor sold an- 
cestral immoveable property, the fact that the 
next reversioner challenged the sale, not for 
want of necessity, but on the ground that he 
whs ready to pre-empt, which he never did, and 
his omission at mutations to attack the sale 
as unnecessary, are circumstances proving that 
the sale was acquiesced in as a valid sale, and 
such reversionor’s son is, therefore, estopped 
from suing for possession of the property sold, 
on the ground that the sale w r as not effected 
for necessity. Lakha Singh y. Jcta Singh, 
35 P.R, 1907. 

Lal Chand, j. 

References 15 P.R. 1902, 42 P.R. 1902, R. 

(18) (lilani Sayads of Mama Masania , Tahsil 
Batata , District (lurdaspur — Alienation 
by sonless proprietor , reversioner's right 
to question — Alienation for religious pur- 
poses. 

The Ciilani Sayads of Mauza Masania being 
agriculturists, and having adopted agricultural 
customs in matters relating to succession and 
alienation, the initial presumption against an 
unrestricted power of alienation is applicable 
to them. It is not sufficient to rebut such 
presumption that a number of alienations were 
effected by members of the tribe to which the 
parties belonged, unless it is further proved 
that the alienations effected were such as are 
unauthorised by the customary law. But a * 
member of the tribe is justified in incurring 
expenditure for a religious ceremony, such as 
the aqiqa ceremony of his son and the marriage 
of his first cousin, each item being a necessity, 
and he is, therefore, justified in alienating a 
small portion of his ancestral land for such pur- 
poses. Shah Naval y. Airaat All, 40 P.R, 
1907. 

Robertson and Lal Chand, jj. 
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Reference : — 21 P.R. 1896, R. 

(19) Right of pre-emption claimed by owner 
of a house opposite to the house in dispute , 
but separated by a lane — Proof of general 
custom of pre-emption not sufficient 

In a suit for possession by pre emption of a 
house situate in Katra KanJiayan in Amritsar, 
the plaintiff, whose house was situate opposite 
to the house in suit on the other side of a nar- 
row gully, succeeded in proving that the cus- 
tom of pre-emption prevailed generally in that 
place, but did not prove that it would apply in 
the case of houses, not adjoining or contiguous 
but opposite to one another. Held that the 
suit should be dismissed, as it was incumbent 
on the plaintiff to prove, not o*ily the general 
custom, but such special incident as would 
make it applicable to his case (a). 

Per Johnstone, j: — Where the plaintiff’s 
house is separated from the house in suit by a 
road or lane, then, even if the custom of pre- 
emption prevails in the mohalla or town 
generally, there is no initial presumption that 
plaintiff has a right of pre-emption as against 
a stranger vendee, but plaintiff must prove by 
instances in the usual way that he has such 
right. Mahtub Singh y. Niaz All, 47 P.R. 
1907. 

Johnstone and Ohitty, jj. 

References:— (a) 107 P.R. 1900, Diss ; 109 
P.R. 1900 and 68 P.R. 1906, F.\ 71 P.R. 1905, 
D. 

(20) Pre-emption as regards shops — Katra 
Rama Garhian , Amritsar City. 

Proof that a custom exists in regard to houses 
is not sufficient to show that the custom exists 
as regards shop. 

Held that the right of pre-emption in respect 
of shops in the Katra Rama Garhian of the 
Amritsar City has not been proved. Sundar 
Singh v. Mehr Singh, 54 P. R. 1907 =- 40 P.L. 
R. 1907 = 61 P.W.R. 1907. 

Robertson, j. 

* (21) Alienation of ancestral property with a 
view to institute speculative suit for pre- 
emption — Legal necessity— Alienee's rights . 

The question of necessity for an alienation 
has to be determined in each case with 
reference to its particular facts. No doubt, 
there may be cases, in which circumstances may 
justify the temporary alienation of ancestral 
land by a pre-emptor, for the purpose of raising 
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the necessary funds to pay into dourt the pur- 
chase money ; but in all such cases, the con- 
templated benefit to the pre-emptor's estate, 
such as would support a finding as to the alien- 
ation being an act of good management, must 
be clearly established. The institution of a 
speculative suit for pre-emption, which may be 
unsuccessful and may have been undertaken 
simply to satisfy a mischievous craving for 
litigation, can, under no circumstances, be a 
sufficient justification for alienating ancestral 
land, and the alienees, who advance money to 
pre-empfcors for such purposes, cannot reason- 
ably ask the Court to regard the alienations 
made in tlieir favour as for legal necessity. 
Sobha Singh y. Kishore Chand, 65 P.R. 1907. 

Robertson and Shah Din, jj. 

References : — 67 P.L.R. 1903, R. 

(22) Pre-emption of houses on vicinage in 
Mohalla Barwala, Jagadhri town— In- 
stances in neighbouring sub-divisions when 
relevant — Pre-emptor not intending to re- 
tain the property after securing it — Auction 
sale . 

Held, that the custom of pre-emption of 
houses on the score of vicinage does prevail in 
Mohalla Barwala of Jagadhri town and that it 
is not a recognised sub-division of that town. 

Held, also, that there is nothing in the law 
of pre-emption, which prevents a pre-emptor 
from enforcing his rights, because there is 
reason to suppose that he does not intend to 
retain the property in his own hands, after he 
has secured it. 

Held, further, that, where, in a recognized 
i sub-division, some instances of pre-emption are 
! to be found, other instances in the neighbour- 
ing sub-divisions are, relevant. Manqhar Lai 
y. Pars Ram, 38 P.W.R. 1907=67 P.R. 1907 
= 51 P.L.R. 1907. 

Johnstone, j. 

References 17 P.R. 1895, and 86 P.R. 1901, 
D. ; 88 P.R. 1906 and 99 P.R. 1906, R. and F. 

(23) Pre-emption in respect of sale of shops 
in Katra Ramgarhian , Amritsar City. 

The custom of pre-emption does not exist in 
respect of shops in the Katra Ramgarhian of 
Amritsar City. Ram Rakha y. Sant Ram, 
68 P.R. 1907 = 58 P.L.R. 1907. 

Rattiqan, j. 

Reference 54 P.R. 1907, R. 

0 24 



872 


871 THE CURRENT INDEX, 1907. 


Customs (Peculiar to Punjab).— [Continued). 

(24 ) SekhuJats of Tahsil Dasha , Sialkot 
Districts Adoption of daughter's son — 
B urden of proof . 

There is no custom among the Sekhu Jats, 
empowering a sonless proprietor to adopt his 
daughter's son in the presence of near collate- 
rals. The burden of proof of the validity of such 
an adoption lies upon those setting it up. 
Mohammed Din v. Jawahir, 69 P.R. 1907. 
Robertson and Shah Din, jj. 

References 81 P.R. 1900, 29 P.R. 1904, R. 

(25) Thakar Rajputs in Dada Siba jagir , 
Congra District— Right of sister's issue to 
inherit in preference to the Jagirdar Ala 
Malik. 

A sister’s son is not entitled, by custom pre- 
vailing among the Thakar Rajputs, to inherit 
hi& maternal uncle’s property, in preference to 
the Jagirdar Ala Malik. The burden of proving 
that a sister’s issue comes within the category 
of heirs rests upon the persons so alleging. 
Gurditta y. Jai Singh, 72 P.R. 1907. 

Rattigan, j. 

Reference 175 P.R. 1888, R. 

(26) Hindu Nandan Jats of Dasuha. tahsil , 
Hoshiarpur district— Adoption of daugh- 
ter's son — Custom of district — Setting up 
different custom in particular got — Onus of 
proof. 

Where the Riivaj-i-arn applicable to the Jats 
of Hqshiarpur District, declaring the validity of 
the adoption of a daughter’s son in the presence 
of male collaterals, is also supported by the 
•circumstance that, in many gots , such adoption 
had actually taken place, the burden of proving 
the invalidity of such adoption as regards 
a particular got rests on the person, who seeks 
to set aside such adoption. Aehhar 8ingh Y. 
Mehtab Singh, 81 P.R. 1907. 

Chatterji and Johnstone, jj. 

References : — 50 P. R. 1893 (F# B.) and 34 P. 
R. 1899, R. 92 P. R. 1894, D. 

(27) Dhillon Jats of Tahsil Tarn Tar an, Am- 
ritsar Dt.— Custom — Adoption of daughter's 
son. 

Held, that the custom of adoption, as embo- 
died in the Riwaj-i-am of 1865, prevailed among 
Dhillon Jats of Tahsil Tarn Taran of the 
Amritsar District, and that the adoption of a 
daughter ’ s son is valid under the said custom. 
Sohna y. 8undar Singh, 85 P.R. 1907. 
Robertson and Shah Din, jj. 
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References 50 P.R. 1893 (F.B.), 140 P.R. 
1894, 33 P. R. 1800 and 86 P.R. 1907, R, 

(28) Dhillon Jats of Tuhsil Tarn Taran , 
Amritsar District — Custom — Adoption of 
daughter's son. 

By custom, a sonless Dhillon Jat of Tahsil 
Tarn Taran has power to adopt his daughter’s 
son. Buta Singh y. Ram Singh, 86 P. R. 1907. 

Roueretson, j. 

References 50 P.R. 1893 (F.B.), R. 

(29) Kalals of Butari, Ludhiana Tahsil— 
Adoption of sister's son. 

Among Kalals, otherwise called Ahluwalias 
or Nebs, of Mauza Butari, Ludhiana Tahsil, 
the adoption of a sister’s son by a sonless pro- 
prietor is valid by custom. Attar Singh Y. 
Sant Singh, 87 P.R. 1907. 

Chatterji and Johnstone, jj. 

References:— C. A. 371 of 1902, 67 P.R. 
1904, D ; 50 P.R. 1879, 122 P.R. 1893, 50 P.R. 
1893, 21 P.R. 1896, 12 P.R. 1906, R. 

\30) Alienation — Rajputs of Mauza Kharal 
Kalan anul Kharal Khnrd in Jullunder and 
Hoshiarpur Districts — Gift to daughter by 
sonless proprietor — Burden of proof. 

Held , that the donees, the daughters, on 
whom lay the onus of proving that, among the 
Rajputs of the above Mauzas, a sonless pro- 
prietor is competent by custom to make a gift 
of ancestral land to bis daughter in the pre- 
sence of the collaterals of 5th and 3rd 
degree had failed to prove it and, therefore, 
such gift to them was invalid. Nigahia Y. 
Sandal Khan, 83 P.R. 1907. 

Robertson and Shah Din, jj. 

References : — 14 P.R. 1890, 90 P.R. 1881, 46 
P.R. 1894, 101 P.R. 1895, 110 P.R. 1894 and 
145 P.R. 1895, R, 

(31) Pre-emption— Agricultural land in sub- 
urbs of Lahore— Conversion into building 
sites— Absorption of the land by Lahore 
City— Burden of proving custom of pre- 
emption. 

Certain plot, originally belonging to a certain 
village in the suburbs of Lahore City, and 
which was agricultural land, was made the site 
of about 200 buildings arid was absorbed, 
within recent years, within the limits of 
Lahore City. 

Held that the land was not “ agricultural 
land ’’within the meaning of the Punjab Ten- 
ancy Act of 1887, as it had become a part of 
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the City, and that there was no presumption 
as to custom of pre-emption in respect ot sale 
of such land (a). 

Held also that the pre-emptor, on whom lay 
the burden of proving a custom of pre-emption 
in respect of that part of Lahore City, or in 
Lahore City generally, had failed to prove it. 

Muhammad Din y. Shah Din, 90 P.R. 1907. 
Rattigan and Lal Chand, jj. 

References:— \a) 87 P.R. 1890 and 21 P.R. 
1900, R. 06 P.R. 1903 (P.C.), cited . 

(82 ) C iisto m — Brahmins of Dialp ur. Tahsil 
Kasur — Adoption of wife's brother's son— 
Right of collateral of eight degree to ques- 
tion the validity of adoption — Burden of 
proof . 

Brahmins of Dialpur, Tahsil Kasur, Lahore 
District, who arc full proprietors with share of 
Shamilat, and had settled with the founder, 
and agreed to the same conditions as the Jats, 
as to the alienation of land and as to the non- 
succession of daughter, are, in matters of adop- 
tion, governed by custom and not by Hindu 
Law (a). 

Held that the defendant, on whom lay the 
burden of proving, that the collaterals of the 
eight were not entitled to challenge the vali- 
dity of adoption, had not discharged that burden 
(b). 

Held also that the onus of proving that an 
adoption of wife’s brother’s son was valid by 
custom in the above community lay on the 
defendant, and that he had failed to discharge 
the burden (o). Ram Chand y. Thakar Das, 94 
P.R. 1907. 

Clank, c.j. 

References :—(a) 103 P.R. 1902, I). (b) 35 

P.R. 1906, F. ; 93 P. R. 1906, V. (c) 94 P. R. 1893, 
3 P.R. 1901, D ; 75 P.R. 1892, It. 

(33) Mair Rajaputs of Chalcwal tahsil , 
Jhelmn District — Gift by a childless pro- 
prietor of his entire estate to two of his 
grand-nepheivs in presence of other nlphews 
and grand-nephews — Valid by custom. 

Among the Mair Rajaputs of the Chakwal 
tahsil, Jhelum District, a childless,. proprietor 
is competent by custom to transfe&y gift the 
whole of his estate in favour of two of his grand- 
nephews in the presence of other nephews and 
grand-nephews (a). Fate Bakhsh y. Jahan 

Shah, 96 P.R. 1907. 

Rattigan and Chxtty, jj. 


Custom (Peculiar to (Continued), 

References :—(a) 1109 P.R* 1882, F. 22 P.R* 
1904, 48 P.R. 1903 (F.B.), R. 

(34) Aroras of Amritsar — Inheritance —Colla- 
terals s ucceeding to the exclusion of daugh- 
ter — Custom set up in contravention of the 
ordinary law— Burden of proof. 

Where it is sought to be proved, that a high 
caste Hindu community (like the Aroras of the 
Citjr of Amritsar) are governed by a custom, 
directly in contravention of their personal law, 
the burden of proof lies heavily on the party 
making such an allegation (a). 

It cannot be accepted as an axiom, that the 
Aroras of Amritsar are bound by custom, found 
to obtain in other parts of the country; hut 
rulings of Courts on question of custom obtain- 
ing among Aroras in other parts may be use- 
fully examined. 

Held , that, in this ease, the defendants had 
not established the custom they set up, of 
collaterals succeeding among the Amritsar 
•Aroras, to the exclusion of daughters (6). 
Radho y. Harnaman, 99 P.R. 1907. 

Robertson and Chevis, jj. 

References: — (<i) 16 A. 221 ; 84 P.R. J907 , 
1 10 P.R. 1906 ; 24 A. 273 ; 24 P.R. 1893 ; 45 P, 
11. 1900, R. (b) 144 P.R. 1882; 85 P.R. 1884; 
148 P.R. 1890 (note) ; 62 P.R. 1902, R* 

(85) Inheritance— Bunjahi Khatris of Rawal- 
pindi — Hindu Laic — Right of collaterals 
| to succeed in preference to daughter's son and 
; grandson— Possession by widow of pre- 
deceased son of her father -in- law ' s estate 
Adverse possession — Limitation, 

| The Bunjahi Khatris of Rawalpindi follow 
Hindu Law of tho Mifcakskara school. They 
have not become agriculturists and do not fol- 
low Jat custom. In that tribe, near collaterals 
do not exclude daughters, daughter’s sons and 
grandsons of a deceased sonless proprietor (a). 

The burden of proving the existence of a 
special custom excluding them from inherit- 
ance lies in the collaterals. 

Where the widow of a deceased son held here 
father-in-law’s estate after his death, not as of 
right, but in lieu of maintenance, the property 
yielding only just enough for her maintenance, 
held, that her possession was not adverse to the 
real heir, whoever he may be, inasmuch as she 
did not assert any rival right or arrogate to 
herself thus position of a trespasser (5). 
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A subsequent assertion by the widow, in a 
suit by the collaterals in which the Court de- 
clared that the collaterals were entitled to suc- 
ceed after her death, that sho held for life, 
could not show that her possession was adverse 
(c). Nor could the decree in the suit make the 
question of heirship of collaterals res judicata 
against daughter’s son (d)> 

Bunjahi Khatris, though they may follow 
their personal law, do not always follow it in 
every particular. This tribe may have adopted 
a variation under which the widow of a pre- 
deceased son takes the same widow’s estate 
which she would have taken had her husband 
survived his father (e). Bura Maly. Narain 
Das, 10*2 P;R. 1907. 

Chattebji and Johnstone, jj. 

References :—(a) 54 P.R. 190G, 15 P.R. 1902, 
94 P.R. 1898, R ; (6) 3 P.R. 1904, D ; (c) 24 P. 
R. 1906, li; (d) 28 M. 457, R ; (e) 178 P. L. R 
1905, R. 

(36) Alienat ion — A rains of Naraingarh — 
Widoic's power of alienating non-ancestral 
property— ‘Power of widow to make son-in- 
law khanadamad — Gift to daughter and 
son-in-law — Right of collaterals of first 
degree — Validity of gift. t 

Under Customary Law, the widow of a 
deceased male proprietor, in possession of his 
estate for life, is subject to the same restriction 
in alienating non-ancestral estate of her hus- 
band as in alienating ancestral estate (a). 

She could, in the presence of reversioners, 
cousins of first degree, alienate only to some 
one having a better right to inherit, or to some 
one else, only if there is in existence some one 
whose existence bars these reversioners. The 
existence of a daughter does not preclude 
cousins of first degree from contesting an 
alienation made by* a widow in possession of 
property. 

Among the Naraingarh Arains, tlie widow of 
a deceased male proprietor in possession of her 
husband’s property cannot make her son-in- 
law khanadamad in the sense that ho thereby 
becomes as it were a son. Nor can she in the 
presence of collaterals of third degree make a 
gift of that property to her daughter and son- 
in-law. Muhammad Umar v. Abdul Karim, 
103 P.R. 1907. I 

Chattehji and J ohnstone, j j . § 

Referetwes :—(a) # P,R. 1891, 18 P.R. 1895, 
68 P.R. 1895, 28 P.R. 1898, 58 P.R. 1899, B. 


Customs (Peculiar to Fuajahl.-riConfwwed). 

(87) Alienation — Jats of Mathothial got of 
mauza Kulchpur , tahsil Kharian , Gvjrat 
District— Gift by sonless proprietor in- 
heriting from mother to whom property was 
given by her father— Gift of ancestral 
estate to resident daughters. 

A sonless proprietor of Mothilal got of the 
above mauza, inheriting property from his 
mother, who had received it from her father, 
can make a gift of it to a resident daughter and 
her husband, a Khanadamad , in the presence 
or near collaterals. Imam Din y. Mulla, 104 
P.R. 1007. 

Chattebji and Johnstone, jj. 

References m-109 P.R. 1891, 106 P.R. 1901, 

R. 

(38) Alienation — Aroras of Tahsil Chakwal , 
Jhelum District — Hindu Law, whether 
applicable — Alienation of ancestral pro- 
perty. 

In matters of alienation, Aroras of Tahsil 
Chak&al, Jhelum District, who aro members 
of a tribe or caste which prinia facie does not be- 
long to an agricultural community, are governed 
by Hindu Law, and not by custom. Among 
thorn, therefore, a sonless male proprietor 
is not precluded from selling or even gifting a 
part of his ancestral property to his sister’s 
son, and such alienation is binding upon the 
reversioners (a). 

Members of non-agricultural tribe are not to 
be held bound by customs prevailing among 
agricultural tribes, simply because they happen 
to own lands, and to he living with members, of 
agricultural tribe (6). Gohra y. Hari Ram, 115 
P.R. 1907. 

Rattigan and Lal Chand, jj. 

References :—(a) 22 P.R. 1904, 71 P.R. 1904. 
122 P.R. 1893, 62 P.R. 1902, L ; (b) 122 P.R. 
1893, 94 P.R. 1898, 107 P.R. 1901, 61 P.R, 
1903, 12 P.R. 1906, R. 

(39) Inheritance— Bilochis of Dew Ghasikhan 
— Right of daughter# and daughter's son 
to succeed in preference to collaterals — 
Mahomed an Law* 

From the answers recorded in the Customary 
Law of tleDera Ghazikhan District, it is clear 
that, with the exception of certain sections of 
the Nutkani tribe in Sangarh, the Belochis of 
that District generally and especially those of 
Dora Ghzikhan Tahsil, follow their own ousfcom 
and not Mahomedan Law. A widow is among 
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them entitled merely to maintenance and 
daughters do not, in any case, succeed to any 
portion of their father’s ancestral property in 
the presence of male collaterals of the father. 
Bakht Sawai y. Sardar Khan, 119 P.R. 1907. 
Johnstone and Rattigan, jj. 

(39-a) Inheritance, among Arains of Ludhiana, 
whether widow entitled to inherit along 
with step-son. 

The question in this case wtos whether plain- 
tiff as the widow of one N was entitled to claim 
a half share in the inheritance from N as against 
her step-son, the son of N by another wife. 
The lower Appellate Court maintained that the 
plaintiff, as a widow, is entitled, by custom, to 
half the estate of her husband <3n a life tenure 
and decreed for her accordingly. Held , follow- 
ing Shada v. Jio (a), that an alleged custom 
that a widow is entitled, as of right, to a share 
in presence of sons by another wife, is one of 
which clear and strong proof should be re- 
quired and that in the present case the plain- 
tiff, on whom the onus lay of proving the cus- 
toms on which she relied, having failed to dis- 
charge the same, her suit to receive a half share 
in the inheritance mu9t be dismissed, though 
she might be entitled to receive cash mainte- 
nance. Elahi Bakhah y. Khewni, 116 P. R. 1906 
= 93 P.L.R. 1907. 

Rattigan and Lal Chand, jj. 

Reference : — (a) 107 P.R. 1886, R. 

(39-b) Inheritance — Widow's right to succeed 
to her deceased husband's collaterals — 
Alienation by widow — Right of collateral's 
widow to contest such alienation — Ghirths 
of Kangra District. 

Plaintiff, a Ghirth by casto, in tahsil, Hamir- 
pur, District, Kangra, sued to set aside an 
alienation by the widow of a collateral of her 
deceased husband, on the ground that she was 
entitled to succeed to such collateral by virtue 
of a custom prevailing 4n the District, Her 
right to succeed collaterally and her right to 
•question the alienation were disputed by the 
defendant. Held, that, by virtue of a custom 
among Ghirths in the District in question, a 
widow, was entitled to succeed collaterally to 
any property to which her husbaitd, if alive, 
could have succeeded, and that , consequently , 
the plaintiff was competent to question the 
alienation in question. Lahori Y. JR&dho, 72 
P.R. 1906 « 108 P.L.R. 1907. 

Claris, and Lal Chand, j. 


Customs (Peculiar to Punjab).- (Continue^ 

References 50 P.R. 1891, 111* P.R. 1891, 
and 20 P.R. 1895, R. 

(40) Pre-emption— Muhalla Wadkarian , 

SialkotCity — Right of purchaser to be com- 
pensated for improvement . 

The custom of pre-emption based on conti- 
guity exists in Muhalla Wadharian, Sialkot 
City. 

Where a purchaser of a house, subject to the 
right of pre-emption, makes improvements on 
it, in spite of the pre-emptor’s notice not to do 
so, the purchaser would not, generally, be 
entitled to recover the market-value of the 
improvements and would only be allowed to 
remove them, when it could be done without 
injuring the house. But, where the improve- 
ments are not unusual and do not greatly 
enhance the value of the property so as to make 
it difficult for the plaintiff to pay for them, the 
plaintiff will have to pay tho defendant’s 
expenditure. Buta Singh v. Tara Singh, 
122 P.R. 1907. 

Chattekji and Johnstone, jj. 

(41) Pre-emption — Loss of right — Vendee be- 
coming co-sharer before institution of suit. 

Held , that the plaintiff, who was at the date 
of sale a co-sharer in the land in suit, could 
not claim pre-emption in respect of the sale of 
that land as against the vendee who at the 
date of sale was not a co-sharer therein but be- 
came a co-sharer before the plaintiff instituted 
his suit for pre-emption (a). Sardar Barchan 
Khan y. Sohaura Mai, 3 P.L.R, (1907) = 48 
P.W.R. 1907 — 124 P.R. 1907. 

Rattigan, j. 

References : — ( a ) 138 P.R. 1884 ; 78 P.R. 1898 ; 
47 P.L.R. 1905; 494?.R. 1901 = 157. P.L.R. 
1901 ; 95 P.R. 1901 = 125 P.L.R. 1901 ; 82 P.R. 
1902 = 30 P.L.R. 1902: 26 A. 389; 21 A. 374, 
441; 75 P.L.R. 1903, R. 

(42) Alienation— Gift by childless proprietor of 
ancestral property— A wans of Jullundar 
District . 

A childless A wan, in the J ullundur District, 
has not the absolute and uncontrolled right to 
give away ancestral land to strangers and non- 
relations, to the prejudice of his collateral re- 
lations, though his powers of disposition are 
undoubtedly large. Bapkat All Y. Jhandu, 127 
P.R. 1907 — 81 P.W. R. 1907. 

Chattebji and Johnbtone, 
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(43) Inheritance — Sister's right of inheri * 
tance to a deceased male proprietor — Na- 
ture of her right 

When a proprietor, following the customary 
law of the Punjab, dies leaving no sons but a 
sister, the sister should, for the purposes of in- 
heritance, be regarded as only the sister of 
that proprietor, and not as a daughter of his 
father. Hamira v. Ram Singh, 134 P. R. 1907 
(F.B.). 

Clark, c.j., and Chatierji & Johns- 
tone, jj. 

References : — 103 P. R. 1900, 110 P. R. 
1906 (P. B.), Dm. ; 117 P. R. 1833, 171 P. R. 
1888, 46 P. R. 1891 (F. B.), D ; 131 P. R. 1907 
(Note), F. 

(44) Inheritance — Right of sister to inherit 
— Collaterals — Burden of proof. 

When a man, without brothers, dies soilless 
in a tribe in which the daughter excludes the 
collaterals, it cannot be held that his sister 
has the same rights as a daughter and also ex- , 
eludes collaterals. The burden of proof lies 
upon her to prove a special custom in her fa- 
vour, when she is contesting, with ascertained 
collaterals, however distant, the right to in- 
herit the property of the deceased. &aidan Bi- 
bi y. Fazal Shah, 134 P. R. 1907 (Note). 

Chatterji and Johnstone, jj. 

References 71 P. R. 1892, 24 P. R. 1905, 
41 P. R. 1895, 46 P. R. 1895, 4 P. R. 1891 (F. 
B,), 12 P. R. 1892 (F. B.), 171 P. R, 1888, 140 
P. R. 1893, 172 P. R. 1889, U. and D. 

(44-a) Right of adopted son to succeed his 
natural father— Existence of natural 

brother— Jats of Tahsil Paniput, Karnal 
District. 

• • 

The question for decision in this c-asc was whe- 
ther, among the Jats of Tahsil Paniput, a son 
adopted into another family can succeed to 
his natural father when the latter leaves be- 
hind him another natural son. Held , the adopt- 
ed son (plaintiff) was not entitled to succeed his 
natural father and take a share in the latter’s 
estate, when there is in existence another 
natural son and when the adopted son, as it 
was found in this caso, took by inheritance the 
entire estate of the adoptive father. Mukh 
Ram y. Not Ram, 100P. R. 1906 = 101 P.L.R. 
1907. 

Robertson and Chitty, jj. 

Reference :-~G8 P.R. 1898, 21 


Customs (Peculiar to tunjtto). ^Continued). 

(«) Pre-emption— Kucha Billa Kabutarbaz 
hi Muhalla Kabuli M al —1 nference of cus- 
tom of pre-emption — Co-sharer's superior 
right of pre-emption. 

The custom of pre-emption prevails in Kucha 
Billa Kabutarbaz in Muhalla Kabuli Mai, 

Where, in a small blind alley, no case of pre- 
emption has occurred, but, in lane running 
into it, cases of pre-emption have occurred, it if 
a reasonable inference that the custom of pre- 
emption prevails in the blind alley (a). 

The right of pre-emption of a co-sharer in 
the property sold is superior to that of the 
owner of a neighbouring house (b). Allah 
Ditta y. Raj Kumar, 138 P.R. 1907. 

i- 

Johnstone, j. 

References :—(a) 83 P.R. 1901, G P.R. 1905, 
R ; (6) 71 P.R. 1905, R. 

(46) Marriage — Hindu Law— A KhatriKuha 
Sikh married to Tarhhani and Jat woman 
—Act XV of 1856. 

Held , that, according to custom, the marriage 
of a Khatri Kuk a Sikh with a Tarhhani or Jat 
woman in Karena form is not in valid, and the 
offspring of such union arc not illegitimate. 
Ranjit Singh y. Isa, 15 P.L.R. 1907. 
Chatterji and Kensingtion, jj. 

Reference: -P.R. 73 of 1897, referred to. 

(47) Adoption of daughter's son among 
Dhillon Jats of Tehsil Tarn Tar an, District 
Amritsar , 

Held, that adoption of daughter’s son among 
Dhillon Jats of Tehsil Tara Taiian, District 
Amritsar, is valid according to custom (a). Bela 

Singh y. Amar Singh, 2 P.W.R. 1907 = 25 
P.L.R. 1907. 

Hurry, j. 

! 

i Reference :—(a) Civil Appeal No, 960 of 1895 
j followed , 

| (48) Jats of Kadipur, Tehsil Gurgaon — Adop- 

j tion °f father's sister's son's son , plea of 
j limitation to defence— Indian Limitation 
Act (XV of 1877), Rs. 4 and ttU. 

In 1893, R. adopted G., his father’s sister’s 
sou’s son. One of the reversioners, respondent, 
N (Lambardar), actually affixed his seal to 
the mutation proceedings. But none of the 
reversioners brought any suit to get the adop- 
tion set aside. 

Shortly after R’s death, G sued R’s rever- 
sioners to get his land in Kadipur, Tehsil 
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Gurgaon. The first Court decreed the claim 
finding the adoption proved and valid. The 
Divisional Court confirmed the decree infer- 
ring validity of the adoption from the circum- 
stance that adoption of sister’s son is allowed 
among the Jats of the tribe to which the par- 
ties belonged. 

Held, by the Chief Court, that as the general 
feeling is against the adoption of daughter’s or 
sister’s son, except among certain tribes, adop- 
tion of father’s sister’s son’s son cannot be as- 
sumed valid by analogy of these special cus- 
toms without proof of appropriate instances to 
the point. 

Held, also, that S. 4 of the Indian Limitation 
Act (XV of 1877) has no bearing on defences 
and pleas, but only on suits or appeals and so 
forth. 

Held , further, that S. 28 of the said Act 
cannot apply to persons in possession, against 
whom a suit has been brought in respect of that 
property so as to prevent them from offering 
any defence they please. Baldeo Y. Gajwa, 
3 P.W.R. 1907 = 26 P.L.R. 1907. 

Johnstone, j. 

(49) Pre-emption of land in Jandiala, Tail- 
s'll Phillaur , District Jallundur, by own. 
brother of the vendor, only on the ground 
of relationship — Clause 12 (6) of the 

Punjab Laics Act IV of 1872— Tenure of 
the Village Rhya Chara —Entry in the 
Wajab-ul-arz - Sharik Shikmi —One pre- 
cedent not sufficient to establish a special 
custom. 

S. based his claim of pre-emption of the land 
situate in Jandiala, Tahsil Phillaur, District 
Jallundur, on the ground that he was own 
brother of the vendor and the village was held 
on ancestral shares. 

The first Court decreed the claim. The Divi- 
sional Court, without giving any definite find- 
ing as to the tenure of the village, dismissed 
the suit, on the ground that S was not one of 
the descendants of the original founders of the 
village and, therefore, had no superior right by 
reason of relationship. 

Held , by the Chief Court, with reference to 
the Settlement Records, that the tenure of the 
village is Bhya Chara and, consequently, S 
cannot succeed unde l S. 12(B) of the Punjab 
Pre-emption Act merely by reason of his being 
brother of the vendor. 


Customs (Peculiar to Punjab).— (Con fanned) i 

• 

Held, also, that no custom giving S a su- 
perior right of pre-emption, as regards the pro*, 
perty in dispute, has been proved, as the entry 
in the wajib-ul-arz of the village is inapplicable 
to his case and the one instance given by him is 
altogether inconclusive to prove the special 
custom. Sher Sin^h y. S awan Singh, 7 P.W.R* 
1907 = 35 P.L.R. 1907. 

Lai. Chand, j. 

(80) Pre-emption — Pre-emption on sale of 
agricultural land on ground of vicinage — 
Mans a Chatham Miran Khan, TaJisil Shu- 
jabad, Multan District. 

Plaintiff and defendant were both Khewat - 
dars in the village, in which the land sold was 
situate. The plaintiff's claim for pre-emption 
was based on the ground of vicinage. Held , 
that, the custom of vicinage not having been 
established by the plaintiff, the plaintiff’s suit 
was liable to dismissal. ThakarDas y. Metan 
Mai, 77 P.R. 1906 ~ 67 P.L.R. 1907. 

Johnstone and Rvttkmn, jj. 

i 

Reference : — 49 P.R. 1889, 11. 

(31) Inheritance — Moghals of Pind Dadan 
Khan Tahsil— Sons of an adopted son enti- 
tled to* succeed collaterally in their natural 

family. 

Special custom might exist in certain looali- 
ties prohibiting a son of an adopted son from 
succeeding in his natural family but the reason 
that would induce an adopted son to give up 
his rights in his natural family as against his 
own brothers would not apply, or at all events 
not with the same force, where it is a question 
of his succeeding collaterally, e.g., where he 
comes to have a claim against his natural 
uncle’s estate as in tht* present case iq which 
the parties were Moghals of Pind Dadan Khan 
Tahsil. Ghelav. Haider, 59 P.R. 1900 = 68 P. 
L.R. 1907. 

Clark, c.j, 

(52) Muhammadan Kashmiris of Lahore city , 
matters of inheritance among , whether 
governed by Muhammadan Law or subject 
to Customary Law. 

The main issue in this case was whether the 
plaintiffs-appellants, who were Kashmiri 
Muhammadans, were governed in matters of 
inheritance by Muhammadan Law or by cus- 
tom. They belonged to families engaged in 
trade or manufacture and resident in the city 
of Lahore. Held, the burden of establishing 
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the existent of a custom modifying the rule of 
Muhammadan Law on the subject, was on the 
respondents, the question raised being whether 
females inherit, in accordance with Muham- 
madan Law, or a re excluded by males in accord- 
ance with custom. The oral evidence for the 
respondents was, in many cases, that of men 
who had themselves profited by the exclusion 
of females and whose interests were obviously 
opposed to their admitting the rights of females. 
Further, the presumption in favour of cus- 
tom is no greater among the Kashmiris than it 
is among the Muhammadan carpenters of Mul- 
tan (a) or among Arain market-gardeners of 
Delhi city (0) and, in the absence of clear evi- 
dence to the contrary, the Casluniri weavers and 
traders of Lahore city are to be held to be 
governed by Muhammadan Law and not by 
custom. MaulaBakah y. Muhammad Baksh, 
54 P. R. 1906=74 P.L.R. 1907. 

Clark, c.j., and Reid, j. 

References : — (a) 47 P. It. 1900, II. (b) 20 P. 
E. 1897, Ji. * 

(S3) Pre-emption, right of, on sale of shops — 
Chandini Chowk Bazaar , Delhi City — 
m Vicinage. 

Suit for pre-emption in respect of the sale of 
a shop in the Chandini Chowk Bazaar of Delhi 
City. The plaintiff was the owner of a house 
at the back of the shop in question . The 
defendant was a stranger to the locality. The 
questions for decision were (1) the existence of a 
custom of pre-emption applicable to shops in 
the Chandini Chowk, and (2) whether the plain- 
tiff who was an owner of a house at the back 
of the shop not opening on to the Chandini 
Chowk itself but on to a side street, was enti- 
tled totexercise right of pre-emption. Held (1) 
that the custom of^pre-emptiuii in respect of 
sale of shops does exist in the Chandini Chowk 
Bazaar of Delhi City and (2) the plaintiff, as 
the owner of a house at the back of the shop in 
question, was entitled to exercise the right of 
pre-eniption, the defendant vendee having 
failed to prove a special local custom dies n titl- 
ing the owner of a house at the back to exercise 
the right of pre-emption as against a mere 
»t ranger to the locality. Prag Ra y. Muraii 
Lai, 81 P.R. 1906=75 P.L.R. 1907. 

Kensington and Chitty, jj. 1 

ii p. Jr. 1895, 

B. 


Customs (Peculiar to Punjah).—(Confijwd). 

( 34 ) Succession among fats of Ludhiana, to 
estate of decesead adopted son leaving no 
son — Right of heirs of adoptive father of 
deceased. 

U nde r the gen oral principles of succession to 
ancestral land, in a Punjab village community, 
as laid down in prior Full Bench cases (a), 
it was held in this case that by custom prevail* 
ing among the Jats of Ludhiana, on the death 
Of an adopted son , without leaving any male 
lineal descendants, the estate held by the de* 
ceased, as such adopted son, would not pass to 
the collateral heirs of the natural family of the 
deceased, but would at once revert to the adop- 
tive father and then descend to the descendants 
of the latter. f Gurditta y. Atar Singh, 117 P. 
R. 1906= 77 P. L. R. 1907. 

Rattigan and Lal Chand, jj. 

References : — (a) 4 P.R. 1892 (F.B.) &12 P.R. 
1892 (F.B.), F. 58 P.L.R. 1901, D. 

(55) Pre-emption — Mohallah Kabir Darwazar 
City Gujarat — Pre-emption as regards one 
shop and two houses — S. 11 of the Punjab 
Laws Act (IV of 187 2)— Instances in 
adjoining Mohallas. 

Held, that Kabir Darwazar Mohalla in the 
city of Gujarat is a District Sub-division within 
■ the meaning of S. 11 of the Punjab Laws Act 
(IV of 1872), and that there is no custom of 
pre-emption in this mohalla on the sale of shop 
or house property. 

Held, also, that instances in the adjoining 
Mohallas, though relevant are nob conclusive 
proof of the existence of the custom. Rahim 
Bakhsh v. Sheikh Fazal Elahi, 17 P.W.R. 
1907. 

Chittv, j. 

(56) Brahmins of Sampla Tehsil , Rohtak 
District— Gift to a daughter — Donee dying 
without lineal descendants— Reversion of the 
gifted land to the line of the donor— Mean- 
ing of Warts — Value of Rivaj-i-am sup- 
ported and unsupported by instances— Gift 
by donee's soilless Waris — Suit by collate- 
rals of donor. 

Found that, according to the custom among 
Brahmins of Sampla Tehsil, as laid down in the 
Rivaj-i-am of the said Tehsil, the land gifted 
to a daughter reverts, on the failure of the male 
lineal descendants of the donee, to the line of 
the donor, 
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Held, also, that where any of the male lineal 
descendants of the donee, who succeeds to the 
gifted land, is sonless, and alienates it to a per- 
son not entitled to inherit it, according to the 
above rule, the reversioners of the donor can 
maintain a declaratory suit to protect their 
rights and that, by the term “ Waris,” is meant 
a person entitled to succeed to the donated 
property. 

Held, further, that the provisions of a Rivaj- 
i-am, which are in accord with the principles of 
general Customary Law, must be regarded as 
prima facie correct, but whore they are not so, 
they are per $e insufficient to prove any custom, 
in the absence of instances in their support. 
Shadi y. Richa Ram, 24 P.W.R. 1907. 

R attig an and Lal Chand, jj. 

(57) Necessity-Sale by a childless propictor 
of ancestral land to acquire another land — 
Suit by collate rate whose father had aban- 
doned some land and lived in another village 
— Suit for possession and declaration com- 
bined — General prayer for (jetting such re- 
lief as the Court may think fit to grant — 
Jagir and Khatuni Assamiwar registers 
received l in evidence. 

The plaintiffs, collaterals of a childless pro- 
prietor, sued for possession of half the land sold 
by him, as their own property and for a decla- 
ration that the sale was not to affect their re- 
versionary rights in the other half . The plaint 
contained a further general prayer for such 
other relief as the Court thought they were en- 
titled to get. 

Defendants, (1) justified the sale, (2) challeng- 
ed the plaintiffs’ status to bring the suit, urging 
the land in dispute was not ancestral and that 
their father had given up his right to some of it 
in 1884 and that (3) the Divisional Judge was 
wrong in granting the declaratory decree for the 
whole area when the suit was for a declaration 
to half only. 

Held, that, (1) with reference to the Jagir 
and Khataiini Assamiwar registers, the land 
was ancestral and it did not lose its character by 
reason of plaintiff’s father abandoning a portion 
of it in favour of his nephew in 1884; 

(2) Exchange or sale of ancestral land to 
acquire other land is generally not a necessity 
justifying the. alienation ; > 

(SrPlaintiffs were competent to sue as their 
father had retained expressly his jagir rights and 
,l °tiparted With his interest in a large portion 
°* *be l^anidispustet and, v* 
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(4) that declaratory decree for the whole area 
was justifiable as, in the plaint, there was a 
general prayer for such relief as Was possible 
to give and greater relief claimed embraces the 
lesser. Nihal Singh v. Jowala Singh, 26 
P.W.R. 1907. 

Hurry and Lal Chand, jj. * 

References : — 81 P.R. 1901 and 75 P.R. 1902 
D. 

(58) Adoption— Mere deed and admission of 
adoption per se not sufficient to establish 
adoption — Rivaj-i-am — Effect of not com- 
plying with its proinsons relating to adop- 
tion . 

Held , that mere execution of a registered 
deed of adoption, coupled with an admission in 
the suit to contest it, is not sufficient to con- 
stitute and prove a customary adoption, and to 
hold that such an act per se is sufficient, would 
reduce adoption, a well-recognized institution 
with its peculiar features and special legal inci- 
dents, to the mere level of an ordinary bequest. 

Held, also, that where a Rivaj-i-am requires 
that either a special feast should he given to 
the brotherhood or that the deed of adoption be 
executed in their presence but neither of * the 
facts is shoWn to have taken place, the mere 
execution of a registered deed of adoption per 
se is not sufficient to constitute a valid custom- 
ary adoption. Lachhman Singh y. Mit Singh 
29 P.W.R. 1907. 

Lal Chand, j. 

References 154 P.R., 1904 F.\ 40 P.R. 
1905, D. 

(59) Pre-emption of houses and shops in 
Mohallas Haripur and Nimwala Bazar on 
Jagadhri Town on the ground of vicinage — 
Value of instances in •Neighbouring Sub- 
Divisions. 

Held , that Mohalla Haripur is a recognized 
Sub-Division of Jagadhri Town, and that the 
custom of pre-emption of houses on the ground 
of vicinage prevails in it. 

Held, also, that in Nimwala Bazar , which 
A s a distinct Sub-division of Jagadhri Town, 
the custom of pre-emption of shops on the 
score of vicinage does not prevail. 

Held, further, that the existence of the right 
of pre-emption in other neighbouring Sub-Divi- 
sions is relevant evidence of more or less strength 
according to circumstances, of its existence in 
- G 25 . ' 
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the Sub-DiVision in which the property is situ- 
ate, but is not, of itself, sufficient proof of cus- 
tom. Ramjidas y. Jethu Mai, 89 P.W.R. 
1907. ^ , 

Stogdon and Chatterji, jj. 

(84) Pre-emption in bhaya chara village on 
ground of relationship— Proof of special cus- 
tom-— Custom of whole tahsil tribe by tribe — 
See Pre-emption, No. 14, 44 P.R. 1907; 

(60) Adoption of distant agnate — “ Jats" of 
Amritsar District. 

Held, that according to custom prevailing 
among Jats of Amritsar District, adoption by 
a childless proprietor of a distant agnate in the 
presence of nearer ones is not invalid. Nidhana 
y. Shaman, 7 P.L.R. 1907 = 43 P.W.R. 1907. 
Robertson and Lal Chand, jj, 

(61) Succession — Agnates of a deceased pro- 
prietor whether mere community of descent 
gives right of succession to , in respect of 
lands acquired in a different village from 
that of the proprietor — Cases governed 6| 
Customary Law , when personal law should 
be reported to in the decision of. 

The question was referred to the Full Bench, 
ill this Case, whether it was laid down by cer- 
tain decided cases and particularly Tby Lokha v. 
Mari (a) that mere community of descent gave 
the agnates of a deceased land-owner no right of 
succession to acquired land let by him in a vil- 
lage, in whioh they did not own any land, and 
whether such a rule could be deduced from the 
well-established principles of Customary Law. 
Held, that, although the language in Lokha 
v. Hjtri (a) is not free from doubt, there is no 
clear indication of any intention, either in that 
decision, or in any of the others referred to, to 
lay it«down as a rule Uhat mere community of 
descent could not give the agnatic descendants 
of a deceased proprietor a right to succeed to 
his lands in a village, in which they do not 
own any land and that such a rule is not sup- 
ported by judicial precedent and is not fairly 
deducible from the general principle of Cus- 
tomary Law. 

Another point argued in this oase and treated 
as one on which an expression of opinion, by the 
Full Bench, waB required, was, whether, ataong 
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was held (Clark, c.j., and Kensington, j., 
dissent ; ng). 

Per Chatterji, j.— A statement by the parties 
that they are governed by the Customary Law 
oannot be conclusive on the point and absolve 
the Court from the duty of ascertaining and 
applying the proper law* to be administered. 
The allegation of the parties cannot, by itself, 
justify the Courts, after legitimate methods 
of enquiry into custom failed to derive from it 
a rule of decision, in refusing to look beyond 
Customary Law for such a rule. So, where there 
is no rule of decision available under Customary 
Law, the Courts are bound to fall back on per- 
sonal law as a last resort. 

Per Reid, ,t.-~ A party who comes into Court 
with the allegation that he is bound by Cus- 
tomary Law is not precluded from falling back 
on his personal law and it is the duty of the 
Court, whenever necessary, to ascertain and 
administer the same. 

Per Robertson, j. — In regard to matters 
dealt with in S. 5 of the Punjab Laws Act, 
when any custom is set up and proved to obtain, 
custom shall be the rule of decision, but, when 
no such custom has been established, the rule 
of decision shall be the personal law of the 
parties whether or not they can be shown to be 
governed in certain other matters by custom. 
Daya Ram y. Sohel Singh, 110 P.R. 1906 
(F.B.) = 31 P.L.R. 1907 = 59 P.W.R. 1907. 

Clark, c.j. & Reid, Chatterji, Robert- 
son and Kensington, jj. 

References :—(<?) 64 P.R. 1893 ; 18 P.R. 1896, 
78 P.R. 1896 and 103 P.R. 1900, considered and 
discussed . 

(62) Alienation— Gift by a Chhimba occu- 
pancy tenant of Mauzia Bhaman Kalan, 
Lahore District , of his ancestral holding to 
his daughter's sons— Suit by reversioners 
to contest the alienation maintainable even 
after it has been successfully challenged by 
the landlords— Punjab Tenancy Act (XVI 
of 1887), 8s. 69, 60, <ftc. — Presumption of 
custom that the tenant is incompetent* to 
alienate— Onus probandi. 

Held, that where the reversioners of an occu- 
pancy tenant are entitled to succeed to his 
holding under the Punjab Tenancy Act (XVI of 


it was permissible to fall back on their personal 
law for the decision of the point in issue, where 
no definite rule of the fdriner law applicable to 
case before the Court could be founl. It 


1887), m the case of his dying soniess, they 
can maintain a suit to declare thatby custom 
he is incompetent to alienate his holding and 
that its alienation by him shall 
reversionary righto, if 
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that the alienation has successfully been chal- 
lenged by the landlords according to provi- 
sions of the said Act. 

Held, also, oh the analogy of 17 P.R. 1885, 
BO P.R. 1896, 51 P.R. 1901, 6 P.R. 1902,96 P. 
B, 1905 and'89 P.R. 1906, that , as agriculture has 
formed the sole occupation of the family of the 
Chhimba parties, in this case, for several gene- 
rations, and as they appear to have settled in 
the village with the Jat proprietory body, their 
landlords, th® presumption is that they have 
adopted the custo^ of Jats as regards inheri- 
tance ; and that the donees have to prove that 
the donor (©) is cofinpetent to gift his ances- 
tral occupancy holding to them, and as they 
have failed to show, either that by custom B is 
competent to do so, or that a Jat sonless pro- 
prietor of the village can gift his ancestral hold- 
ing to his daughter’s son, the gift in dispute is 
invalid and shall ‘ not affect the reversionary 
rights of S and others. 

Obiter . 

Held , further, that in such a caso the said 
right of the reversioners is not enforceable 
where the tenant’s alienation, allowed by the 
Punjab Tenancy Act (XYIof 1887), is in favour 
of the landlord (a). Bh&g Singh Y. Sharm 
Singh, 60 P.W.R. 1907. 

Rattigan and Lal Chand, jj. 

References :— (a) 88 P.R. 1895, 89 P.R. 1898 
(P.B.), 49 P.R. 1889, 69 P.R. 1900, 12 P.R. 
1904, 21 P.R. 1905, F ; 81 P.R. 1896 (P. B.), 
115 P.R. 1901 ; 5, 12 and 58 P.R. 1906, D. 

(68) Alienation by mutation of names— Con- 
struction of mutation proceedings— Rebut- 
ting circumstances of an entry in the Settle- 
ment Records that a person is a tenant — 
Recognition of existing right— Claim by 
reversiotiers.] 

K was entered as sole owner and founder of a 
village in the ^Settlement Record of 1872-78, 
and his nephew was described therein as a 
tenant-at-will of a certain area of that village. 
lLalso contained an entry to the effect that 
since 5 years M had separated his cultivation 
from R, 

In Jamabandi of 1888-89, M was shown in 
possession of 250 kanals as his khud kasht and 
in joint possession with his cousins. This area 
was Very nearly equal to one-sixth of the village. 
In 1889, 1|*M and G, three sons of K admitted 
in a proceeding that M had Jth share 

oft&e^t^ adult sons, but 
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none of them objected. In 1905 two sons of H, 
one of whom had just attained majority and 
the other was bom six years after 1889, treated . 
the mutation proceeding as an alienation of 
1 /6th share and sued to get it declared invalid. 

Held, upon the above facts, that M was in 
reality an owner of l/6th share long before* 889, 
and the admission of that year was a mere 
recognition of an already existing right and 
gave no cause of action to the reversioners* 

Held , also, that whether a mutation proceed- 
ing embodies merely a recognition of existing 
right or is intended by the parties to take r effect 
as an alienation by gift is to be deduced from 
the circumstances of each case. Nur Kuha- 
mad y. Sardara, G5 F.W.R. 1907. 

Ratiigan and Lal Chakd, jj. 

(64) Shamsi Khojas of Lahore District — 

3 uccession — M uhammadan Law— Custom - 
ary right of representation — Onus — Duty of 
Court to enquire custom— Ad IV of 187 % , 
3. o — tielevancy of instances in other loca- 
lities . 

Held, that Muhammadan Shamsi Khojas of 
Lahore District, who arc Hindu converts to 
Islam and wero originally Khatris or Arony* by 
caste, follow custom in matters of inheritance, 
and that customary right of representation 
which extends to collateral as well as to lineal 
succession, is recognised by them, and the rule 
of Muhammadan Law, which excludes issue of 
a predeceased person, is wholly inapplicable to 
them (a). 

Obiters-A. 

Held, al$o, that S. 5 of Act IV of 1872 makes 
no distinction between agriculturists and non- 
agriculturists, and lays down a rule of decision 
for all classes without distinction of caste* creed 
or calling, and that there itmo initial presump- 
tion in favour of personal law under the provi- 
sions of this section ; and that it is the duty of 
the Court trying the case, to ascertain at first 
the rule of decision by enquiring into the 
Custom pleaded by either party, and on the 
failure of proof of such custom, to apply the 
provisions of their personal law (5). / 

Held, further, that cases relating to the same 
tribe, residing in different localities, are appli- 
cable and releveut to prove a custom of theirs, 
when there is social intercourse between the 
different sections of the $ribe, who reside in 
those localities ; and that, where ah alleged 
custom is in accoid with judicial experience 
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and forms one of a few customs found to prevail 
in a Province, even a few instances uu rebutted 
by any to the contrary would decisively be 
sufficient to prove the alleged c us topi, but such 
is ,not the case when the alleged custom is 
unpsual or exceptional or opposed to established 
usages or those found by judicial experience 
(c). Matab Din y. Abdullah, 68 P.W.R. 1907. 

Rattigan and Lal Chand, jj. 

References : — (a) 27 P.R. 1868 and 52 P.R. 
1888, F; ( b ) 81 P.R. 1874, F ; (c) 8 P.R. 1882, 
175 P.R. 1883, 192 P.R. 1883, 39 P.R. 1884, 
71 P.R. 1887, 4 P.R. 1888, 3P.R. 1890, 122 P.R. 
1893, 23 P.R. 1893,91 P.R. 1899, 47 P.R. 1900, 
41 P.R. 1901, 30 P. R. 1903, 54 P.R. 1903, 
41 P.R. 1904, 51 P.R. 1904, 54 P.R. 1906, and 
8. P.R. 1907, R. 

(65) Custom -Adoption*-* Alienation — Act 
XXI of 1850 — Moharnrnadan convert' 8 right 
to contest alienation by his Hindu collateral 
— Bengal Code , Reg. VI 1 of 1832— Agricul- 
turist Khatri of Bahadar pur Tehsil Bat ala { 
District Gurdaspur, bound by custom — 
Adoption contrary to the terms of Rivaj-i- 
am invalid — Acquiescence. 

Mqjiammadan converts are entitled to chal- 
lenge the alienation of an ancestral holding 
made by their Hindu collateral even if remotely 
related to them ; and they are not estopped from 
doing so by reason of their sending by, when 
the alienee was appointed Eambardar or the 
common land was partitioned in the alienor’s 
life-time, as long as their claim is within 
limitation. 

Held, also, that where the Rivaj-i-am provides 
£bat only a collateral can be adopted, the adop- 
tion of a stranger is invalid. 

Held * further, that when a Khatri and his 
ancestors had been purely agriculturists for 
generations he is as much bound by the custom- 
ary law as if ho had belonged to any ordinary 
agriculturist tribe (a). Jiwan y. Harnam Das, 
77 P.W.R. 1907. 

BKWTiH^nd Fkizblle, jj. * 

References 1890, 126 P.R. 1890, 

11 A. 100, R. ' ; 

(66) Succession to occupancy tenancy— Adopt- 
ed son of occupancy tenant associating stran- 
gers with him — Right of collateral heirs of 
adoptive father to succeed to the adopted son 
dying Childless— See Act XVI or 1887 (Punjab 
Tenancyj, No. 7, 76 P.R. 1907. f 
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(67) Pre-emption in respect of shops in 
villages— See Act Hof 1905 (Pre-emptiUn 
Punjab), No. 6, 80 P.R.* 1907, 

(68) Suit by reversioner to restrain aliena- 
tion of occupancy rights by occupancy tenant 
— Proof of custom — See Burden of Proof, 
No. 2, 98 P.R. 1907=62 P.W.R. 1907. 

( 69 ) Effect of Act II of 1905 on proof 
of special custom for the enforcement of pre- 
emption— See Punjab Act II of 1905 (Pre- 
emption, Punjab), No. 7, 143 P.R. 1907. 

Cutchi Memons. 

(1) Doctrine of sur vivorship applies to - - Law 
applicable — Duty of arsons lending money 
to. 

r 

The doctrine of devolution by survivorship 
applies to a family firm of Cutchi Memons ; 
but Mahomedan, and not Hindu, law is appli- 
cable to the relationship between the manager 
and the members of a Cutchi Memon family 
firm. Hence, persons advancing loans to the 
manager of such firm are under no obligation 
to inquire whether advance of moneys to the 
firm was strictly necessary . 

A family firm is not a partnership within the 
meaning of the Indian Contract Act, because 
such an association requires the individual 
assent of all the members to it. 

The position of a family firm carried orT by 
Cutchi Memons is between that of a joint Hindu 
family and that of a partnership under the 
Indian Contract Act. Cutchi Memons acquire 
their father’s estate as Hindu “ universitas. ” 
If that estate comprises a family firm, it sur- 
vives to them as Hindus. After-born members 
acquire an interest in it on their birth. But 
in the conduct of business, they are governed 
by Mahomedan law (a), 

A partner in a trading firm may draw, 
endorse, etc., hundis for the purpose of part- 
nership (/>). Haji Noor Mahomed y. #. C. 
Macleod, 9 Bom. L.R. 274. 

Russeli., j. „ 

References :—(a) 14 B. 189, 20 B, 53, 8 G. 
826, 3 C.L.R. 97, 31 B. 258, 6 Bom. L.R. 874 
(887), R . ; (b) 6 Moor. P.C. 193, F ; J. 425, 21 
B. 808, 6 Bom. L.R. 878, R. 

Cypres doctrine. 

(1) Application to charity provided by a 
Ford donor. 

Where under altered circumstances, through 
lapse of time or through other causes, it appears 
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to the Courts that the charity provided by the 
donor could not be carried out literally* in 
terms of his directions-, with any benefit what- 
ever to the objects of his benefaction, the 
Court ought not to hesitate to give its sanction 
to a scheme, which will carry out the charita- 
ble intentions of the donor, to be gathered 
from the instrument establishing the charity, 
as nearly as possible to the original intentions 
of such donor. In re Hormasjl Fram ji War- 
den, 9 Bom. L.R. 1203. 

Davar, j. 

(2) Bequest to family idol— Disposal of re- 
sidue— See Idols, No. 1, 9 Bom. L.R. 370. 

Dam. 

—in the bed of the stream — Obstruction- 
Damage — See Right of suit, No. 3, 9 Bom. 
L.R. 864. 

Damage. 

(1) Special — words imputing uiiehastity 
actionable without proof of — See Defamation, 
No. 1, 4C.L.J. 388 = 34 C. 48. 

Damages. 

(1) — f or breach of contract — Vendor and put - 
chaser — Contract to sell immoveable pro- 
perty — Damages for breach of the contract 
— Contract Act (IX of 1872), S. 73. 

The rule in Flureau v. Thornhill (a) and Bain 
v. Fothergill (6), that the purchaser of real 
estate cannot recover damages for the loss of 
his bargain, but only his deposit and expenses, 
docs not apply to cases of wilful default, nor to 
unreasonable omission to complete the title by 
taking some definite steps in the vendor’s 
power (c). 

In India, in cases of breach of contract for 
sale of immoveable property through inability 
on the vendor’s part to make a good title, the 
damages must be assessed in the usual way, 
unless the parties expressly or impliedly con- 
tract that such inability should not make the 
vendor liable for damages. Ranchhod Bhawan 
y. Manmohandas Ramji, 9 Bom. L.R. 1087. 

Maoleod, j. 

j References : — (a) 21 W.L. B.L. 1078, Diss.\ (b), 

7 Eng. and Ir. Ap. 158, D; (c) 42 B. 659, 

2 Cl. 320, F\ 11 B. 272, not followed. 

(2) - -for breach of contract, suit for— Limi- 
tation— Damages, how and when accrue — 
Assessment of damages, principles of- Limi- 
tation Act (XV of im), tkh. II, Art . 216 


Damages .—(Concluded). 

§ 

— Express covenant^ breech of hidiqn Con- 
tract Act (IX of 1677), 8. 73- -Collateral or 
consequential damages— remote and in- 
direct damages or loss , if recoverable. 

A contract may be broken quite as much by 
repudiation of liability under it, as by making 
it impossible to fulfil the terms of the contract. 

Art. 116 of Sch. II of the Limitation Act ap- 
plies to a suit for compensation for the breach 
of a contract in writing and registered, and the 
suit is in time if it is commenced within six 
years from the date when the contract was 
broken. 

Where a party sustains a loss by reason of a 
breach of contract, ho is, so far as money can 
do it, to be placed in the same situation with 
respect to damages, as if the contract had been 
performed (a). * 

Where two parties have made a contract 
which one of them has broken, the damages 
! which the other ought to receive in respect of 
• such breach of contract, should be such as 
may fairly and reasonably be considered, as 
arising naturally, that is, according to the 
usual course of things, from such breach of 
contract itself ; the damages may bo suoh as 
may reasonably be supposed to have been in 
the contemplation of both parties at the time 
they made the contract, as the probable result 
of the breach of The damages, however, 
cannot include compensation for any remote 
and indirect loss or damages sustained by 
reason of the breach ( b ). 

Where a person agrees to pay and discharge 
an incumbrance and neglects to perform his 
covenant within the time fixed therefor or 
within a reasonable time if none is fixed, the 
covenantee is ordinarily entitled to * recover 
the present amount of tile incumbrance (c). 
Das want Singh v. Sycd Shah Ramjan All, 
6 C.L.J. 398. 

Mookerjee and Holmwoqd, jj. 

References : — (a)l Exch. 850 (881$ R. ( b ) 9 
Exch. 341 1 354) ; 7 Ch. D. 490(494), R. (c) 2 B. 
and Ad. 778 ; 5 B. and Ad. 78 ; 39 R.R. 405; 5Ex* 
21 1). 280 ; 84 Iowa, 71 ; 11 Am, Rep. 188 ; 
131 Mass. 98 ; 41 Am. Rep. 199, R. 

(3)— resulting from acts done under cover of 
execution proceedings, suit for, maintainability 
of — Execution Court— Jurisdiction— See Civ. 
Pro* Code, No. 117, 6 C.L.J. 527. 
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Darkest Rules. 

(1) Powerof Cvyil 'Cc^i* to question reasons 
assignedby Revenue authorities for grant - 
ing otrefanng explications for Darkhast — 
^ No. J5, Rules 4, 

5*$, 11,1# mndlA—Whethcr grant of patta 
m u matter of Contract. 

A grant of land waft made to the plaintiff, on 
p Darkhast application made by him to a Tah- 
sildar, under Rule 4 of Standing Order No. 15 
of the Board of Revenue, subject to the result 
of any appeal that might be, preferred. The 
appellate revenue authority annulled the grant, 
on the ground that there was irregularity in 
issuing “A” notice, by reason of the signatures 
of the%djacent land-holders not having been 
obtained. 

Held, by White, c.j. -.—Regarding the omis- 
sion to obtain such signatures, it must, in 
the absence of evidence to the contrary, be 
presumed that the officers took the signatures, 
oilier than those of adjacent land-holders, 
because the adjacent land-holders were absent 
or illiterate. The maxim “ Omnia praesum- 
rnuntur rite esse acta ” applied. The fact of 
such omision did not per se render the Tahsil- 
dar’s grant invalid and the grant was, there- 
fore, Winding on the Crown. 

It is open to a Civil Court to set aside an 
order of an appellate Revenue tribunal. 

Held , by Benson, j. :—T!^patta is in the 
nature of a mere bill and not of a grant or con- 
veyance. The issue of a patta has not the 
effect of confirming the conditional grant by a 
Tahsildar, during the pendency of the appeal. 

It is not open to Civil Courts to discuss the 
sufficiency, or otherwise, of the grounds on 
which the Darkhast authorities— whether ori- 
ginal or appellate— grant or refuse Government 
lands to applicants, s 6 long as they act within 
the scope of their authority. 

Obiter. -~*lb would be different if the Revenue 
authorities^jM^orting to act under the Dar- 
khast mfeMpted outside the scope of their 
authority^;^ Yandayan y. The 

Secretary of State for India in Couicil, 
1M L.T. 2^8=29 M. 461 ; appeal thereon dis- 
missed 2 MX.T. 141 <IM4*30M. 270. f 

: : -f : 

c.j. and Benson, j. | 

References 26 M. 3(58, HI M. 434, 26 M, 
742, n M. 404, 19 M. 324, 6 M. 308 a^d 1 


Death. 

(1) Presumption as to— See Evidence Act, 
No. 22, 5 C.L.J.649. 

Death illness. 

(1) Essentials of— See Mahomkdan Luv 
(General), No. 1, 9 Bom. L.R. 250. 

Debt. 

Right to debt not extinguished, though the 
remedy to recover may be barred— See Contri- 
bution, No. 3, 12 C.W.N. 60. 

Debutter. 

(1) Personal decree against shebait — Proceed* 
ing against debutter estate in execution — 
Claim on behalf of idol allowed — Compro - 
mise binding debutter estate— Legality — 
Prudent managership. . 

A shebait of an idol having taken a lease, 
the landlord sought to obtain a decree against 
the debuttcr estate, but a personal decree only 
was made against the shebait. In execution, 
the landlord attached certain property, to 
which the shebait preferred a claim on behalf 
of the idol, and the claim was allowed. The 
shebait then entered into an agreement with 
the landlord, under which he undertook to 
surrender the lease and to pay a certain sum in 
settlement of all claims. The greater portion 
of this sum was paid in cash, and for the 
balance, he assigned rents due from certain 
tenants, and it was stipulated that, if the rents 
proved insufficient, tliq balance might be re- 
cove redfrom the debutter estate. 

Held, that, under the circumstances, the 
shebait had acted prudently and for the ulti- 
mate protection of the debutter estate in enter- 
ing into the agreement, audit was binding on 
the debutter estate. 

Tbe possession of a shebait in relation to the 
idol examinod by Mookerjee, J. Nawab Sir 
Syed Hossein Ali Khan y. Moh&nt Bhagwan 
Das, XX C.W.N. 261 = 34 0. 249 = 6 C.L.?, 442. 
Rampini and Mookerjee, jj. 

(2) Permanent lease by shebait void and nop 
voidable — Adverse possession — Acceptance 
of rent, effect of. 

A permanent lease of debutter property is void 
if not executed for legal necessity. 

The plaintiff’s predecessor who had a karsha 
lease obtained a permanent lease from the 
shebait of an idol, the predecessor of defendant 
No. 2, on payment of a 
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Rebutter.— {Concluded)* 

who is the present shebaif continued to reoeive 
rent from the plaintiff, Subsequently defendant 
No. 2 determined plaintiff’s lease and took 
possession. In a suit for possession by the 

laintiff, 

held, that plaintiff’s possession under the 
permanent lease, which was found to have been 
executed without legal necessity, and therefore 
held to be void, cannot be regarded as adverse 
to defendant No. 2, nor can the latter’s accept' 
ance of rent from the plaintiff either operate as 
an admission of the plaintiff’s having a per- 
manent right in the land or cause an ex- 
tinction of his own previous title. Mitya 
Gob&l Sen Poddar y. Mani Chandra Chara- 
butty, 12 C.W.N. 63. f 

Rampini, c.j. and Sharfuddin, j. 

(3) - — estate is represented by female trustee 
as fully as by male trustee— Limitation Act, 
Art. 141, applicability of — See Estoppel, No. 2, 
6 C.L.J. 621. 

(4) — private— Conversion into secular proper- 
ty— Consensus of family — Debutter, nominal 
or real— Test— See Religious Endowments, 
No. 6, 12 C.W.N. 98. 

Declaratory decree. 

(1) Decree directing performance of puja and 

giving of honours to a deity according to the 
usage of a religious institution — Nature and 
execution of decree— See Civ. Pbo. Code, 
No, 99, 2 M.L.T. 94. # 

(2) Decree declaratory in form — Execution of 
such decree —See Execution op Decree, No. 2, 
17 M.L.J. 423 (F.B.). 

i- 

Declaratory suit 

(1) Suit for declaration of right to receive fees 
as ** chowdhris ” of certain bazaars — Suit 
not maintainable. 

The plaintiffs sued for a declaration that they 
were the “ chowdhris ” of the bazars in the 
villages Muhammadabad Gohna, Ktyairabad 
'and Behna, and that the defendants were not 
the M chowdhri* 11 of the said bazaars and were 
not entitled to take chowdhris’ dues, Held 
that such a suit was not maintainable. Bar- 
satl Y. Chamru, A.W.N. (1907), 228=4 A.L.J. 
715=29 A. 688, r 

. Banerji and Aixman, jj. 

^mtces (1867), pp. 80, 

27*, F. 


Declaratory ^8utt,~(C?onci«ded). 

(2) Suit by revera$$||&r&' for a declaration that 
they were entitled to redeem— Discretion pf 
Court — See Specific Relief Act, No* 8, 2 
M.L.T, 67. 

(3) Suit for declaration of exclusive right to act 
as Khatib, when maintainable— See Right of 
suit, No. 6, 17 M.L.J. 421. 

(4) Suit for declaration Of title with con- 
sequential relief— Court fee— See Court Fees 
Act, No. 5, 8 Bom. Lit. 885 = 81 B. 78. 

(5) Suit for declaration that plaintiff is more 

eligible to be manager of religious endowment 
than defendant— Maintainability— See Act XX 
op 1863 (Religious Endowments), No. 2, 
4 A.L.J. 774. . # 

(6/ Omission to seek further relief, when 
such relief is possible — Duty of Court — Amend- 
ment of plaint— See Specific Relief Act, 
No. 9, 128 P.R. 1&)7. 

(7) Suit by a person in possession for a 
declaration of his title to immoveable property 
— Entry in revenue records of the title of defen- 
dant as owner — Subsequent partition-proceed- 
ings — Period of limitation— Sec Limitation 
Act, No. 98, 140 P.R. 1907. 

Decree. 

(1) Decree prescribing a condition — Appellate 
decree confirming it — Time for performuace 
of condition— Construction of decree. 

A decree of tlm Appellate Court merely con- 
firming the decras of the lower Court doe| not 
give the plaintiff fresh time for performing a 
condition of the original decree (a). 

A decree of the original Court provided that 
on the plaintiff’s paying into Court the balance 
of consideration, within a month from the date 
of the decree, the defendant should execute a 
sale-deed of the suit land in plaintiff’s, favour. 
The plaintiff did' not pay the amount within 
the month, and after the expiration of that 
period, the defendant appealed. The decree of 
the appellate Court simply confirmed the decree 
of the lower Court. Held that the plaintiff 
would not be entitled to execute Jfee decree, on 
making a deposit of the amount ^q|pin a month 
from the date of the appellate daetee. 

It is desirable that appellate Courts should 
frame their decree in such a manner as to leave 
no doubt as to whether it is intended to extend 
the time for performing the conditions precedent 
imposed by the original decree. Bamasamy 
Kone y. Baadra Konc, 17 M.L.J. 495, 

Benson and Wallis, jj. 
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btcne*— (Concluded). 

References (a) 11 #346, 11 B. 172, 13 C. 
13, 15 M. 170, 25 C. 811, 18 A. 223, 15 B. 370, 
28 A. 152, R. 

(2) See Construction (of Decree). 

(3) Effect of a— obtained through fraud and 
misrepresentation— See Execution of Decree, 
No. 9, 17‘M.L.J. 165. 

(4) — for mesne profits against father, sons 
and grandsons if bound — See Hindu Law 
(Debts), No. 5, 11 C.W.N. 163-5 C.L.L 80. 

. (5) Making additions in, not warranted by 
judgment— See Civ. Pro. Code, No. 89, 9 Bom. 

L.R. 547-31 B. 447 

• * 

(6) — , when to be set aside for negligence of 
guardian — Test — What should minor prove — 
See Guardian and Minors, No. 2, G C.L. J. 448. 

(7) — against minors — Nazir representing as 
guardian ad litem — Ex parte decree, whether 
illegal or invalid “ See Minor, No. 3, 9 Bom. 
L.R. 1099. 

(8) — passed against benamidar binds benefi- 
cial owner — SeeBENAMi Transactions, No. 3, 
4 A.L. J. G89. 

(9) Adjudication on rights of defendants in 
an interpleader suit is a, and appealable— See 
Civ. Pro. Code, No. 7, 4 A.L.J. G83.* 

(10) Order of District Judge, dismissing suit 
under S. 158, C.P.C., amounts to decree — See 
Civ. Pro. Code, No. 84, 10 d.C, 245. 

(11) Suit to set aside, onground of fraud — Sole 
question raised in suit already deeidod in pro. 
ceedings under S. 108, Civ. Pro. Code— See Res 
Judicata, No. 22, A.W.N. (1907), 191. 

(12) Reversing decree as to part of disputed 
property and remanding the suit as to remainder 
— Biece-meal decision-,- See Practice, No. 1, 
9 Bom. l.R. 9GC. 

(13) — in partition suit, finality of— See Par- 
tition, No. 2, 2 M. L.T. 265. 

(«) — Final order for foreclosure or redemp- 
tion, whether a— Appeal -See Transfer of 
Property Act, No. 53, 3 N.L.R. 146. 

(18) Form of decree— Suit against successor 
in the office of manager of a mutt for debt in- 
curred by predecessor— See Religious Endow- 
ments, No. 7, 17 M.L.J. 558. 

(1) Application by transferee of decree-hold- 
er, whether “ in accordance with law ”~i-See 
Civ, Pro. Core, No, 5, 2 M.L.T. 389, ; | 


Defamation. 

(1) Cause of action — Special damage— Un- 
chastity, imputation of . 

A used words which imputed urichastity to 
the wife of X: 

held , (1) that the words constituted defama- 
tion, not only of the wife of X, but also of X 
himself, and X was, therefore, entitled to main- 
tatin an action on his own account ; (2) that 
the words were actionable without proof of 
special damage. Sukan Teli y. Bipal Tell, 4 
C.L.J. 388 = 34 C. 48. 

Rampini and Woodroffe, jj. 

Dekhan Agriculturists’ Relief Act. 

See Act XVII of 1879 (Bombay), 

Deorha. 

Provision for payment of interest in the shape 
of, whether enforceable — See Civ. Pro. Code, 
No. 275, 10 O.C. 214. 

Deposit. 

(1) Refund of, suit for — Deposit as security 
for faithful and due discharge oj duties — 
Limitation— Limitation Act (XV of 1877), 
Sch. IT, Arts . 120 and 145 — “ Deposit ”, 
“ depository,” meaning of— “Moveable pro- 
perty", if includes money — Return in cur- 
rent coin , If return in specie — Art. 120, 
when applicable . 

Art. 120 of Sch. II of the Limitation Act 
(XV of 1877) is final and residuary, and in- 
cludes all suits not specially provided for, and 
the Co#rt ought not to regard a case as coming 
under that article unless clearly satisfied that 
it does not come under any of the many arti- 
cles dealing with specific cases (a). 

Per Mookerjee , J . — The term ‘ ‘ moveable 
property” as used in Art. 145 of Sch. II of 
the Limitation Act includes money, and is not 
restricted in its application to cases where 
property is recoverable in specie (6). 

Although the term “ deposit” ordinarily 
implies the deposit of specific property return- 
able in specie, it has a wider meaning. 

If a Government security or a sum of money* 
is delivered to be held as security for the 
performance of some engagement, and upon 
the express or implied understanding that the 
thing deposited is, to be restored to the owner 
as soon as the engagement has been fulfilled, 
the person with whom the deposit has been 
made may rightly be treated as a depository 
within the meaning of Art. 145 of the second 
schedule of the Limitation Act (e), ' - 
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Deposit*— (Concluded), 

Per Holmwood , /, — A return of deposit made 
in current- coin is a return in specie, the term 
specie meaning, when applied to money, 
current coin of the Realm as opposed to 
bullion. 

An article of the Lint* tat ion Act which fully 
applies to a (particular case should not bo 
thrown aside ^because it might create hard- 
ship in other cases. Lala Uobind Prasad y. 
Chairman of Patna Municipality, 0 G.L.J. 
535. 

Mookebjeb and Holmwood, jj. 

References (a) 26 C. 564, R; (b) 28 I. A. 
227=24 A. 27,8 B. 17,11 B. 133, 22 0. 877, 
22 M. 478, It ; (c) 31 0. 519 (520), 12 0. 113, 
R. and F . « 

Descent of Jagirs Act (Punjab). 

See Act IV of 1900. 

Dig wari tenure. 

(1) Minerals , right to- -Dig wari Jaigii\ of 
Manbhum , nature of—Mokarari lease of all 
surface and sub-soil rights granted by Dig- 
war — Government , consent of- -Government, 
rights of — Landlord , rights of —Sanlmrari 
{jam settlement — Government , if a neces- 
sary party — Constructive 2 )088eHSl0U ~ ‘ 

Wrong -doers or trespassers— Limitation — 
E jectmen t — Digtvari tenure , i f analogous to 
Ghatwali tenures — Dig tear, right of , char- 
acter of,— Resume of the history and law 
on the subject— Resumption of tenure . 

The circumstances that the Digwar gas all 
along been responsible to Government for the 
due discharge of his duties, that the appoint- 
ments to and dismissals from the office have 
been all along made by Government and that 
the ( Digwari ) tenure has passed to the persons 
whom Government has appointed, show that 
the holder cf the tenure is not a servant under 
the landlord responsible to him for the due 
collections of tterent of the estate, and that he 
did not hold the tenure as a simple ijardar 
under the landlord responsible to him for the 
rents of the tenure and receiving as Iris re- 
muneration only the man lands. 

The Digwari tenure is an ancient and here- 
ditary tenure held subject to the payment of a 
fixed rent to the landlord, and on condition of 
the performance of certain Police or public ser- 
vices, for the due diseharfl||bf which the holder 
has been Responsible to idmlGovernment, which 
alone has exercised the power of appointment to 
or disxuise^ fnuu the office. 


Digwari tenure. —(Continued). 

The Government ha#ing all along asserted a 
right in the Digwari tmurnhs on the ground 
that they are public service lands, and in grant- 
ing permission to the Digwar to lease out the 
property, subject to the condition that the 
settlement was to be made without prejudice 
to the rights of Government, the same position 
having been maintained by Goverhineut, with- 
out any objection having been raised by the 
landlord, and the landlord having advanced an 
exclusive right to the sub-soil profits, in which 
the Government has a substantial interest as 
affecting the profits derivable from the tenure, 
the Government is, in a suit brought by the 
landlord for a declaration that the sub-soil 
belongs to him arid not to the Digwar ' or his 
lessee, a necessary party (a). 

Constructive possession applies only in favour 
of a rightful owner and need not (as a rule) be 
extended in favour of a wrong-doer, whoso pos- 
session must be confined to land of which he is 
actually in possession (b). 

| # Occupation by a wrong-doer of a portion of 
land only cannot be held to constitute construc- 
tive possession of the whole so as to enable him 
to obtain a title by prescription. 

Where the right to the sub-soil coal ha> no 
been asserted by the Digwar openly to the 
knowledge of the landlord for more than the 
statutory period of twelve years, though there 
may have been no concealment that the Dig war 
has been working the coal, a suit by the land- 
lord for the sub-soil cannot be held to be barred 
by limitation (c). 

The enactments dealing with the Ghatwals 
of Birbhum are not of the nature of private 
statutes. 

A clear distinction nu*st be drawn between 
the grant of an estate burdened with certain 
duties and the grant of an* office, the perform- 
ance of whose duties is remunerated by the 
use of certain lands ; and a further distinction 
must also be drawn between a grant for sendees 
of public nature and one for services, private 
or porsonal to the grantor. The former class of 
grants in nuch instance are liable to resumption 
by the grantor, white the latter class arc 4ot 
so liable (d). 

The Digwari tenure having been created in 
the first instance to enable the holder to dis- 
charge public duties, and it all along having 
been so regarded, it is not liable to resumption 
by the landlord. 
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Digwari tonurt.~{Coiwltided). 

The position of the Digwar is analogous to 
that of the Ghatwals in Birbhum and the Digwar 
having been reoognized throughout as posses- 
sing the skme rights, it must be held that the 
mineral rights in the tenure do not belong to 
the zemindar (e). 

The tenure was created as a permanent 
tenure on a fixed rent and was heritable, the 
zemindar reserving only a fixed quit rent (/). 

The Digwar , as holder of a permanent tenure 
possesses all underground rights including 
mining rights, unless there is an express reserv- 
ation to the contrary (g). Brojo Nath Bose y. 
Raja Sri Sri Durga Persad Singh, 5 C.L. 
J. 588 = 34 G. 753. 

Brett and Sharfuddin, jj. 

References: — (a) 21 B. 229, 44 Ch. D. 374, j 
Distgd. 13B.L.R. 118; 22 W.R. 52; 5 C.L.R. | 
154, R . (6) 24 C. 256, R. (c) 31 C. 397, 19 W.R. j 
Eng. 444, 6 Ch. D. 719, 1 Cli. and Lef. 8, R. (d) j 
13 Moo. I. A. 438 (463), 22 C. 938 (941), R. {e) | 
5 C. 389 on appeal 9 C. 187, R. if) 22 C. 533 ! 
(543), 11 M.I.A. 433 (466j, R. (g) 3C.L.J. 59, 
F. 3 C.L.J. 306, 33 C. 203 (215), R. 9 C.W. 
N. 292 and 2 C.L.J. 20, D. 

Discretion. 

■ m 

(1) Exercise of, must be acording to well- 
established rules and not arbitrary — See Aux 
VIII of 1885 (Bengal Tenancy), No. 23, 11 
C. W.N. 1143. 

Distraint. 

(1^ Right of — See Landlord and Tenant, 
No. 10, 10 O.C. 41. 

Drainage Act. 

Seo Act VI of 1880 (Bengal). 

Easements* 

(1) ( instruction of view to a shop— Removal 
of constructions.* 

The defendants built a shed and put sirki 
screens on their own land in front of the 
plaintiff’s shop, the view to which was ob- 
structed on account of these constructions. 

Held, that the plaintiff was not entitled to 
have the construction removed on the ground 
that the view to the shop was interrupted from 
the neighbouring road. Gopi Nath y. Muasara- 
mat Munno, 3 A.L.J. 637= A. W.N. (1906), 257 
*29 A. 21. 

j. 

References ,*—*35 L.J*, Ch. 317 and L.R., 2 
Ch. 158, R. 


Easements.— (Concluded). ' ' * 

(2) Light and air— Interim inf unction— Quia 
timet action. 

There are two necessary ingredients for a 
quia timet action. There must, if no actual 
damage is proved, be proof of imminent danger, 
and there must also be proof that the appre- 
hended damage will be very substantial or ir re- 
parable. Gangabai v. Purshotum Atmaram , 

| 9 Bom. L.R. 912. 

Maci.eod, 3 . 

(3) Privacy— Apertures — House overlooked from 
other open spaces of the same — Effecet of 

Where the defendant opened certain aper 
tures towards the plaintiff’s house, which was 
already overlooked by the detendant’s house in 
several places, held that there was a substantial 
and material invasion of the right of privacy. 
The apertures would permit a person to look on 
without being observed (a). Abdul Rahman 
Y. Bhawan Das, 4 A.L. J. 445 * A. W. N. 
(1907) 183 — 29 A. 582. 

Knox, j. 

Reference : — (a) 10 A. 358, Distgd. 

(4) Acquisition of, by tenants — Custom— Evi- 
dence— Duty of landlord— See Landlord and 
Tenant, No. 3, 6 C.L.J. 218. 

(5) Claim under, inconsistent with alterna- 
tive claim as owner — See Alternative claims, 
No. 1, 4 C.L.J. 437-11 C.W.N. 20-1 M.L.T. 
364 = 34 C. 51 (F.B.). 

Easements Act (Y of 1882). 

(1) S. 4 — Right of privacy, interference tvith— 
Suit by occupier. 

A lessee or a person in lawful possession of 
a house may maintain an action if the right of 
privacy of the house, of which he is in posses- 
, sion, is interfered with. Kundan Y. Bidhi Chand, 
j 3 A.L.J. 670— A. W.N. (1906), 283 = 29 A. 64. 

Aikman, j. 

Reference : — 10 A. 358 (387) , commented on. 

(2) £fs. 7, 15, 16, 33 c£ 35 — Light and air com- 
ing laterally over the land of another -v 
Prescription— Obstruction to ancient light 
— Damages and injunction — Specific Relief 
Act, Ss. 54 and 65. 

Every owner of land has a natural right to so 
much light and air as pass vertically thereto ; 
such right does not^extend to light and air 
coming laterally over the land of another. In 
India, this right must be acquired by prescrip- 
tion in the manner provided by $. 15 of the 
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Easements let (Y of 1882.)— (Continued). Easements lot (V of MZ.^Ccmtinued^ 


Easements Act, which, following the English 
Law, declare such easements to be absolute (a). 

Where the land belongs to Government, and 
is held by the parties as tenants, then no 
easement can be acquired by prescription 
against a tenant, unless and until it is also 
acquired against Government as reversioner or 
remainderman (6). 

Injunctions are either prohibitory or manda- 
tory. The former puts a stop to something in 
progress, by forbidding future action ; the latter 
conveys an order to undo that which has been 
dono. The whole law of relief by injunction 
is a creation of equity, and in England, until 
the Judicature Act, 1873, was practically 
exercised only by the Court of jOhancery. In 
India, the granting of injunctions is regulated 
by Ss. 51 and 55 of the Specific Relief Act. The 
sections have never been understood as introdu- 
cing new principles of law into India, but rather 
as an attempt to express, the rules acted upon 
by the Courts of Equity in England (c). 

The Indian Statute follows English Law in 
the rule that, with specified exceptions, no 
easement is affected by any change in the 
extent of the dominant or servient heritage (d). 

In order to give a right of action for obstruc- 
tion of ancient light, there must be a substan- 
tial privation of light, sufficient to render the 
occupation of the house uncomfortable, or to 
prevent the plaintiff from carrying on his ac- 
customed business on the premises as benefici- 
ally as he had formerly done. This rule of 
English Law has furnished the model of S. 33 
of the Easements Act (e). 

Both in India and in England the granting 
of injunctions is always a matter for the discre- 
tion of the Court in every case. Where a 
discretion has been properly exercised and is 
supported by valid reason, a Court of appeal 
will ordinarily refuse to interfere. But where a 
mandatory injunction is issued, arbitrarily, | 
appellate interference, even in second appeal, 
is not only justifiable but legally necessary (fl- 
it lies on a plaintiff, claiming relief for ob- 
struction of easement of light and air to prove 
the presence of every element necessary to es- 
tablish his prescriptive acquisition of the ease- 
ment claimed. 

Where a person allows a structure which 
obstructs his easement o^. light and air to be 
comploted, the Court may not give a., manda- 
tory injunction, in cases where, by granting , 
a mandatory injunction, the injury to the 


defendant will be out of all comparison to the 
injury to the plaintiff by the obstruction of his 
easement (g). 

It may be stated as a good working rule that 
(1) if the injury to the plain tiff ’s legal rights is 
small (2) and is one which is capable of being 
estimated in money (3) and which can be com- 
pensated adequately by a small money payment 
(4) and the case is one in which it would be 
oppressive. to the defendant to grant an injunc- 
tion, then damages in substitution for an in- 
junction may be given. In any instance, in 
which a case for injunction has been made out, 
if the plaintiff, by his acts or laches, has disen- 
titled himself to the injunction, the Court may 
award damages (h). 

No easement connected with or appurtenant 
to the common property of two persons can be 
acquired by the one over the other. Behari Lai 
y. Sheo Lai, 3 N.L.R. 114. 

Stanyon, a.j.c. 

References (a) 2 B. 660, L.R. (1895) 2 Ch. 
D. 389 (402), 6 B.L.R. 85, R ; (b) L.R. (1893), 
3 Ch. 48, R ; (c) 14 C. 189, R ; (d) L.R. 5 Ch. 
App. 163, 44 L. J. Ch. 625, 11 H.L.C. 290, L.R. 

8 Eq. 1, R ; (e) L.R. 18 Eq. 544, 2 Car. d P. 
465 — 31 Et.R. 679, L.R. 2 Ch. D. 578, R \(f) 33 
Ch. D. 471, 15 W.R. 387, 5Ch. 163, 6 Ch. 809, 
(1902), 1 K.B. 15. 2 Eq. 238 t 2 Eq. 425, 1 Ch. 16, 

9 Ch. 212, 6 C.D. 160, 32 I.A. 185-9 C.W.N. 
1 078,: R; ((7)44 L.J. (N.S.) Ch. 625, L.R.I. 
Ch. 244, L.R. (1894), 1 Ch. 276, 16 A. 69, 72, 
8 B.H.C.O.C. 181, 2 B. 133, R ; (h) L.R. 1 Ch. 
287, L.R. 26 Ch. I). 578, 13 B. 252, L.R. 18 Eq. 
544, 18 B. 474, 20 B. 704, 19 A. 259, 16 M. 407, 
31 C. 944, 1C.M. and R. 211, L.R. 3Ch. 48, R. 

(2-a) S. 15— See No. 2, supra. 

* ^ 

(3) 8s. 15 and 28 ( c ) — Easement — Prescrip - 
tive right to light aiuVair- Actual damage . 

Where a plaintiff is claiming relief, upon 
the ground that his prescriptive right to the 
passage of light and air to a certain window has 
been interfered with, it is enough to show that 
the right has in fact been interfered with. The 
plaintiff is not obliged to go further and show 
that he has suffered actual damage*' thereby. 
Kunni Lai y. Kundan Bibi, A.W.N. (19Q7), 175 
= 4 A.L.J. 477-29 A. 571. 

Airman, j. 

References 1904, A.C. 179, 1905, 1 Ch. 480, 
not applied ; 8 B. 95, R. 
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Rt ternmti let (Y 6t 1888.)— (Continued). luementi Act (Y of IMS.)— {0<mc{vded). 

(4) Si. 15 tmd 4?— Acquisition of easements— that license, built a house, which was of a per- 
Ex tinguishment of easement— Period of manent character, the zemindar could not 
user. revoke the license and seek possession of the site. 


The plaintiffs sued for an injunction to re- 
strain the defendants from allowing the rain- 
water of their house to flow on plaintiff’s land. 
The Court dismissed the suit, on the ground, 
that the defendant’s easement, being discon- 
tinued only four years before the suit, was nob 
extinguished under S. 47 of the Indian Ease- 
ments Act until the lapse of ‘20 years from its 
total disuse. 

Held, (1) that there was no acquisition of 
easement under S. 15 of the Easements Act, on 
the ground, that the period, of 20 years muRt 
be taken to be a period ending within 2 years 
next before the institution of the suit, wherein 
the claim to which the period ralates is contest- 
ed. 

(2) that S. 47 of the Easement Act comes 
into operation only where an easement has 
been acquired under S. 15 of the Act. Haji 
Umarani Kachi y. Ganeshbhat Purshot- 
tarabhat, 9 Bom. L.R. 1101. 

ChANDAVABKAB and BEAMAN, JJ. 

(4-a) S. 16— See No. 2, supra. 

(4-5) S. 21 (c) — See No. 3, supra. 

(4-c) S. 83— See No. 2, supra . 

(4 *d) S. 35 — See No. 2, supra . 

( 4 -<?) S. 47 — Sec No. 4, supra. 

(5 ) S. 60 — Landlord and tenant — Adverse 

possession-possession of site for over Hi 

years— License— -revocation — House of a 

permanent character. 

The plaintiff was recorded zemindar of Dara 
ganj. The wajib-ul-arz provided that the 
zemindar was entitled to Dhih (royalty), in case 
the house of any t§nant was sold. Certain 
houses were attached and advertised for sale as 
the property of the defendant- judgment-debtor. 
The zemindar brought this suit for declaration 
of his right. It was found that, for 35 years, 
the judgment-debtor and his predecessors in 
title, who did not cultivate any land, were in 
possession of the houses and the site, an! had 
never acknowledged the plaintiff’s right, nor 
had paid him any rent. Held, that they acquir- 
ed a title by prescription in the si te as well as 
the houses, and their rights could be sold, f 


Bh&dder y. Khair-ud-din Husain, 3 A.L.J. 
760=: A. W.N. (1906), 805 = 29 A. 133. 

Stanley c.j. and Rustomjee, j. 

Ejectment. 

(1) Notice to quit— Tenant from year to 
year— Tenant-at-will— See Lanplobd and Ten- 
ant, No. 5, 11 C.W.N. 225. 

(*2) Right to sue under-tenants in, without 
previous notice to quit— See Seevice Tenure, 
No. 1, 11 C.W.N. 46 s 5 C.L.J. 53. 

Election (Municipal ) 

(1) Defendant refusing to receive nomination 
papers — See Right of suit, No. 2, 8Bom.L.R. 
838 = 31 B. 37. 

Endorsement. 

Authority and time for making — See Limita- 
( tion Act, No. 35, 4 L.B.R. 1. 

Endowment. 

(1) Endowment for religious and pious pur- 
poses — Applicability off S. 4 of Pensions Act — 
See Act XXIII of 1871 (Pensions), No. 4-a, 17 
M.L.J. 549. 

Enfranchised Inam Act. 

See Act IV of 1866 (Madkas). 

Equity. 

(1) Where there is a subsisting charge on 
certain property paid off by the person in posses- 
sion, it is equitable that when the plaintiff 
reclaims the estate credit should be given to 
that person for the payment of the mortgage 
which the plaintiff would have had to meet. 
Ashid&bai v. Abdulla Haji Mahomed, 8 Bom. 
L.R. 652 = 31 B. 271. 

Chandavabkab, J. 

References : — 2 I. A. 7, 1893 P.J. 80 and 1894, 
P.J. 89, F. 

t • • . , . - 

(2)— arising on reversioner setting aside alie- 
nation by widow— Equity with .respect to pro- 
perty received as belonging to another— See 
Hindu Law (Revebsioneb), No. % 9 Bom. L. 
R. 71°. ' 

($)— treats as done what ought to have been 


Stanley c«j.— If a license was granted 
byth© zemindars to the predecessors in titliB of done— -See Moetgag# (GENEBAi^,No.4 f 4A.L. 
tbe i^dgaient^btor, and they, airting i^tm J*ife V-: : / 
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Equity of redemption J 

(1)— of usufructuary mortgage 
tangible thing-— See Sale, No. 2, 8 NfSiE. 72. 

Estoppel. 

(1) Suit or pre-emption — Oudh Laws Act , 
S. 9, els. (tf) and (8)— Elements necessary 
to constitute estoppel* 

In a suit lor pre-emption under S. 9 of the 
Oudh Laws Act, the defendant, in order tor 
establish a plea of estoppel, has to prove that 
the property was offered to the plaintiff at a 
certain price, and that he expressly consented 
to the purchase of the property by the defend- 
ant vendee ; and the Court should not be satis- 
fied with anything short of this. 

Some Judges have thought thsjt such a plea 
should not be allowed at all in a case like this 
(a). Bank of Upper India y. Munshi Alopi 
Prasad, 10 O.C. 267. 

Chamieb and GBEEVEN, jj. 

Reference : — (a) 6 O.C. 896. JR. * 

(2) Judgment operating as— Mutuality — 
Issue not raised — Res judicata — Test — Par- 
tition — Widow, decree against , when binds 
reversioner s-Str anger managing the conduct 
of suit , token bound— Shebait, judgment 
against , binds succeeding s tie bait — Civ, Pro. 
Code {XIV of 1882), S. 138, scope of— Docu- 
ment^ received and acted upon , effect of— 
Adverse possession , plea of , taken in Court 
of appepfl — Limitation, statute of, construe - 
tion— Female trustee— Title extinguishment 
of, effect of. 

A particular judgment, if obligatory upon 
either of the parties to the suit, is binding upon 
both, on the principle that as the merits have 
been determined and judgment entered there- 
on in their presence, it is conclusive upon both 
of them until reversed; it is entirely mutual (fl). 

Quaere.—' Whether in the case of equitable 
estoppels, there may not be exceptions to the 
rule. . • 

# A party will he concluded against his conten- 
tion, by a former judgment, if he oould have 
used it at a protection, had the judgment been 
the other way, and a person can claim the benefit 
of a judgment as an estoppel upon his adver- 
sary, if he would have been prejudiced by a 
contrary decision of the oase. 

A decision may operate as res judiceOa, al- 
though ho issue has been expressly taised. Th* 
test to be applied is, whether it plainly appears 


Estoppel.— (Continued). - 

that the question so raised by the parties in 
their pleadings was actually submitted by them 
to the Court and judgment given on it. 

An estoppel is not confined to the judgment 
but extends to all facts involved in it as neces- 
sary steps or ground work upon which it must 
have been founded (b). , 

Partition can take place only upon the as- 
sumption that both the parties are interested in 
the subject-matter of the litigation. 

Where a decree has been • obtained upon a 
fair trial in a suit by or against a Hindu widow, 
or daughter or mother, the decree is effectual 
and operative as against the reversioner, unless 
the decree can bo successfully impeached on 
special grounds (c). 

The mere circumstance that a stranger has 
promoted litigation or assisted in a suit, does 
not make him bound by the judgment. The 
fact that he managed the cause as agent or 
attorney, or interested himself in it, and aided 
the plaintiff or defendant, with or without any 
i employment for either party, does not, by itself, 
preclude him from impeaching the judgment; 
but where he is ?o identified in interest with 
one of the parties, that he might have been a 
party himself and might have participated in 
the conduct of the proceedings, and where, as a 
matter of fact, though not on the record, he 
has taken a direct interest in the institution 
and progress of the suit, has actually control- 
led the proceedings, examined witnesses, and 
preferred an appeal, he may be estopped by the 
judgment quite as much as the party on the 
record ( d ). 

A judgment obtained against a former she- 
bait is binding upon succeeding shebaits , who, 
in fact, constitute a continuing representation 
of the idol's property (e). 

S. 138 of the Code of Ciyil Procedure was en- 
acted to prevent fraud by the tardy production 
of suspicious documents ■ and not to shut out 
formal evidence beyond suspicion, such as 
certified copies of public documents like records 
of Government or judicial proceedings. 

When a document has been received and 
acted upon in the Court of first instance, a 
Court of appeal ought to be very slow to inter- 
fere with the exercise of discretion by the ori- 
ginal Court (/). 

When the question reduces to one of law upon 
facts admitted or proved beyond controversy, 
it is not only competent; to the Court but 
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Estop] 

expedient in the interest of justice to entertain 
the plea of adverse possession ; the plaintiff 
may be allowed to succeed on a title by adverse 
possession pleaded, for the first time, in the 
Court of appeal, if such a case arises on the 
facts stated in the plaint and the defendant is 
not taken by surprise (p). 

The effect of a statute of limitation in the 
absence, of legislative provision to the contrary 
must be determined with reference to the actual 
state of the title when time begins to run, and 
when the time has once commenced to run 
against the absoluteowner, on subsequent alter- 
ation in the title will postpone the bar. 

For all purposes other than succession, a 
debutter estate, during the incumbency of a 
female trustee, resides in her as fully and effect- 
ually as it does in a male trustee, and in such 
a case, the male trustee who suecoeds as rever- 
sionary heir, cannot claim the benefit of the 
principle on which Art. 141 of the Limitation 
Act is founded. 

If the title of the true original owner has 
been completely extinguished by adverse pos- 
session, even if he should reacquire possession, 
he is not thereby remitted to his original title 
(h). Lilabatl Misraln v. Bishun Chofcey, 6 C. 

L. J.5521. 

MooKEBJEEand CaspeRkz, jj. 

Referenced :—(a) 13 C. 352 (356) ; 15 M. 477; 

7 A. 606 (F. B.) (619) ; 8 A. 324 (332), R. (b) 28 

M. 338, R. (c) 9 MM. A. 539 (604) = 2 W.R. (P.C.) 
31 ; 11 I. A. 197 * 11 C. 186 ; 20 I. A. 183=210. 

8 ; 1 C.L.J. 46 = 27 A. 37 ; ,28 A. 241, R. (d) 25 
A. 300 ; 60 Am. Dec. 575, R. (e) 2I.A. 145 (152) 
= 14 B.L.R. 450 = 23 W.R. 253, R. (/) 13 M.I. 
A. 77=12 W.R. 32 (P.C.) II. ( g ) 28 I. A. 81 (88) 
= 24 M. 387, R. (g) 11 B.L.R. 237 ; 21 A. 204 ; 
I F and F. 27 = 27 L.J, Ex. 297 ; 21 W.R. 693 
(Eng), 1 1. 

* 

(3) Representation to person knowing facts, 
effect of — Admission on point of law, effect of 
—See Sale, No. 2, 3 N.L.R. 72. 

(4) Sale in execution — Objection subsequently 
taken by judgment-debtor that property sold 
was not legally saleable, validity of— See Civ. 
Pro. CoDte, No. 178, A.W.N. (1907), 193i 

(5) —by pleading— See Landlord and Tenant, 
No. 22, 17 M.L.J. 287. 

(6) Suit by puisne mortgagee to redeem prior 

mortagage— Estoppel by defence raised it pre- 
vious Mortgage (Redemption), 

No.22, 10 0.C. 198. 1 


Estoppel. —[Concluded). 

(7) The express admission of a party to a suit 

— Riglpof party to show that spoh admissions 
were mistaken or not true— See Burden op 
proof, No. 1, 4 A.L.J. 102. ‘ 

(8) Alienation of ancestral property by issue- 
less proprietor — Nearest reversioner . estopped 
from questioning alienation — such reversioner’s 
son’s right to impeach alienation for want of 

* necessity— See Customs (Punjab), No. 17, 35 
P.R. 1907. 

<9)— by acquiescence and conduct — Extin- 
guishment of right of redemption by lapse of 
time — Suit by mortgagee to be declared owner 
— See Limitation Act, No. 31, 33 P.W.R. 
1907. 

(10) Suit foe* rent - Defendants-tenant’s plea 
that the landlord was only a benamidar — See 
Evidence Act (I of 1872), No. 26> 141 P.R. 
1906 = 13 P.W.R. 1907. 

(11) Prior mortgagee, no party to a suit on 
a subsequent mortgage — Property advertised 
as free from encumbrance — Prior mortgagee 
bidding for it without notifying his claims 
—See Mortgage (General), No. 24, 4 A.L.J. 
709. 

(12) Plaintiffs relying on one of two leases in 
Court of first instance, and on the other in the 
Court of appeal, whether estopped from relying 
on the first lease in High Court— See Lease, 
No. 4, 6 C.L.J. 572. 

(13) Application of — Its effect on general law 
of the land— See Contract Act, No. 2, U.B.R. 
(1907), Contract, 5. 

Evidence. 

(1) Road Cess Act (IX of 1880, B.C . ), fi. Pd, 
applicability of— Document, admissibility 
of , not objected to in the lotver Court — 
Decree, not iuter partes, admissibility of. 

The plaintiff, alleging himself to be a Ka&ht- 
kar or holder of a right of occupancy, sued the 
defendants for the possession of the land, on 
the ground that they were in occupation with- 
out arfy right. The defendants produced cer- 
tain rent-receipts showing that the landlords 
recognised them as kashtkars. The plaintiff 
produced a rent decree of 1869 (which contains 
a statement contrary to that which appears in 
the receipts) and road-cess returns : 

Held, that the road-cess returns are admissi- 
ble in favour of the plaintiff and their admis- 
sibility is not affected by 8. 95 of the Road 
Cess Act. S, 95 of the Road Cess Act hes no 
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Evidence. — {Continued). 

application to the case whore the parties, who 
tendered road-pess returns in evidence^ were 
not the persons who hied them, in pursuance 
of the provisions of the Act, 

The decree, though not inter partes, is evi- 
dence to show that the landlords recognised the 
plaint:!! as kashtkar , and that the rent receipts 
granted to the defendants were fraudulent. 
When no objection was taken as to the admis- 
sibility of a document in the Court of first in- 
stance, it is not allowable to take the objec- 
tion in appeal. Ram Prasad Hoy y. Lain 
Sham Narain, 0 C.L.J. 22. 

Maclean, c.j., and Holmwood, j. 

(2) Proof of date of birth after lapse of years 
— Reasonable conviction — Pleading — Deci- 
sion of appellate Court on suggestion a,s to 
matter of fact by pleader — Propriety. 

In India, it is difficult to prove such facts as 
the date of birth, after the lapse of many years, 
and it would be unreasonable to demand such 
a class of evidence as would justly be demanded 
in England. But the evidence must be such 
as to carry reasonable conviction to the mind. 

Where an appellate Court reversed the deci- 
sion of the lower Court, on the basis of a sug- 
gestion on a matter of fact made for the first 
time by the appellant’s pleader, but as to which 
no evidence had been taken, 
held, by the Judicial Committee, that it is 
very dangerous to adopt a conclusion in a Court 
of Appeal, merely on the suggestion of a legal 
gontleman representing one of the parties. 
Nawab Shah Ara Beg am y. Nanhi Beg am, 
11 C.W.N. 130 (P.C.)-l M.L.T. 429-5 C.L.J. 
4=9 Bom. L. R. 80-17 M.L.J. 32 = 29 A. 29. 
Lord Macnaghtkn, Loud Atkinson, Sin 
Arthur Wilson and Sir Alfred 

Wallis, jj. 

(3) Practice — Court of appeal— Evidence of 
witnesses— finding of first Court on evidence 
should not be disturbed on appeal , except on 
ground of omission to appreciate some evi- 
m dence — Witness — Appreciation of — Regis - 

tration Act {III of 1877), 8. 17 — Documents 
which are compulsorily registrable not 
registered-’- Evidence for collatural p urposes . 

Where a Court of first instance has, upon the 
evidence of witnesses examined before it, come 
to a conclusion of fact, the Court of appeal 
ought not to disturb that finding, unless it is 
satisfied that the lower Court had either omitted 
to consider material evidence or some cardinal 


Evidence.— Continued). 

fact, or had given undue weight to some evidence 
or fact, which is of little or no importance. 

A document, of which registration is com- 
pulsory under the Registration Act, 1877, may 
be used as evidence for any collateral purpose— 
for any purpose other than that of creating or 
extinguishing a right to immoveable property. 

To disbelieve a witness, because his evidence 
tells in favour of the party, who has called and 
examined him and against the adverse party, 
is to beg the question in dispute. Bai Gulab- 
bai Y. Shri Datgarji Mohangarji, 9 Bom. L.R. 
393. 

Chanda varkar and Pratt, jj. 

References: — (1870) L.R. Sc. M.L. 53, 18 C.23 
3 B. 159, 12 LA. 83. 

(4) Compulsorily registered mortgage-deed — 
Subsequent registered receipt for further 
advance and admitting consideration of 
the mortgage-deed— Onus probandi of non- 
receipt of the consideration . 
i * On 5th April, 1890, A executed, a mortgage- 
deed of Rs. 4,250 in favour of H. Oil 19th Octo- 
ber, 1896, it was compulsorily registered by the 
Registrar. One of its stipulations was that H 
could not sue for his money for six years. 

A gave rx>tice that ho would waive the con- 
dition of six years and that II could sue at once. 
H replied that A could go to Court, if he liked, 
to which A retorted that he owed no money to 
H. 

In 1898, a reconciliation was effected and A 
took Rs. 250 more from H and executed a re- 
gistered receipt, containing a full and categori- 
cal admission of the receipt of Rs. 4,250, pre- 
viously, and Rs. 250 at the time of writing. 

Held , that, under the above circumstances, 
the onus of proving that* A did not receive any 
money lay very heavily upon him and as he 
failed to discharge the onus, H was entitled to 
succeed in his claim. Hafiz Hamid Yar Khan y. 
Hafiz Alla B&khsh Khan, 8 P.W.it. 1907. 

Robertson, j. 

(5) Practice — Objection to the admissibility of 
a document taken before the Privy Oomcil 
but not taken at the trial— Certified copy of 
an old document— Its admissibility in evi- 
dence. 

Where a document was received in evidence 
without any objection at the trial, their Lord- 
ships were of opinion that it was too late to take 
an objection to its admissibility before them. 
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Evidence.— [Continued)* 

A certified copy of an ewaznama, or deed of 
exchange, dated January 1782, produced from 
the custody of one of ihe appellants, and found 
to be written oh paper bearing the same stamp 
and water-mark as other contemporary docu- 
ments in the record of certain litigation, was 
held admissible in evidence. Shahzadi Beg&ra 
Y* The Secretary of State for India, 9 Bom. 

L. B. 1X92' (P.C.)=6 G L.J. 678 *34 C. 1059=2 

M. L.T. 439. 

Lord Robertson, Lord Collins and Sir 
Arthur Wilson, jj. 

(5- a) Ihiruppuvaram — receipt and payment 
of , at reduced rate for 11 years— Estoppel — 
Judicial acts done in one^da y— presumption 
that they were simultaneously done . 

Where, at the settlement, on the Sirkar re- 
ducing a Thiruppuvaram due from the plaint 
lands to two Mattoms from 30 Parahs paid odd 
to 11 Parahs and odd, the plaintiff, one of the 
two mattoms that received the lower rate for 
11 years from the defendant, claimed Thirup- 
puvaram at t|e higher rate , held, < 

that as the plaintiff, by accepting the lower 
rate of Thiruppuvaram for 11 years from the 
defendant, showed an intention by bis conduct, 
and induced the defendant to believe, that he 
would not claim the higher rate from the defen- 
dant or the lands in the enjoyment of the 
defendant {although probably the plaintiff 
reserved his remedies against the Sir- 
kar), and as the defendant was thereby 
prejudiced in that he was barred by limi- 
tation from seeking his remedies against 
the Sirkar to whom he is now obliged to pay 22 
Parahs and odd, though the Sirkar is entitled 
to noticing from him or his lands, the 
plaintiff was estopped from claiming the higher 
rate, as it was impossible to believe that he, 
receiving for 11 years exactly at the settlement 
rate, did not know ‘that the defendant was 
denying his title to receive the higher rate 

"<*)• 

The presumption of law is that 4 4 a thing or 
state of things, which has been shown to be in 
existence 1 ’ for a long time and within a reason- 
able period before suit, continued to exist till 
the suit was brought. The defendantls as- 
sertion of a right to be free from payment of 
more than 11 Parahs and odd to the plaintiff 
continued, therefore, for more than 12 i years 
before suit (6). | 

It being contended that the lower appellate 
Court ought not to have re-admitted theiplain- 


tiff’s appeal, dismissed for default, without a 
written application from hiojt stating the 
grounds for K)s non-appearance, held, 

it was a mere irregularity ; a term of 4 ‘assises” 
is considered, in England, as one legal day ; all 
judicial acts, done in one day, are considered 
as having been done at the earliest moment 
of the day and simultaneously (c). Bhagvati 
PfU&i Perumal Pillai Y. Kiranthitta flastra 
Dasa GovindaBrahmanande Tirthur, 22 T.L. 
R. 8. 

Sdasiva Iyer c. j. and Eapen j. 

References :—(a) 16 T.L.R. 172, H ; (b) 16 
T.L.R. 172, Expl (c) 9 M. 132, H ; 16 T.L.E. 45, 

R, 

t 

{6) Pre-emptor not intending to retain pro- 
perty after securing it— Right to pre-empt— 
Instauees in neighbouring sub-divisions when 
relevant— See Customs (Punjab), Nos. 22 and 
59, 38 and 39, P.W.R. 1907. 

(7) Admissibility of unregistered agreement 
to give lease in, in suit for specific performance 
— See Registration Act, No. 15, 17 M L J 

218 . 

(8) Recording, in English in ejectment suit 
—Irregularity— See Landlord and Tenant, 
No. 12, 34 C. 396. 

(9) Admissibility of impounded instrument 
in— on payment of , penalty— Court bound to 
accept the instrument— See Stamp Act, No. 7 
9 Bom. L.R, 122. 

(10) Entries in register of inventions-Public 
documents — Burden of prooof in suit for in- 
fringement of patents. See Act V of 1888 (IN- 
vensions AND Designs)^ No. 1, 4 A.L.J, 11. 

(11) Counsel, charge of professional miscon- 
duct against— Evidence to prove the charge— 
See Evidence Act, No. 27, 9 Bom. L,E. 3. 

(12) Application fro review on the ground of 
discovery of new evidence— Rejection by Court- 
Application for admission of some evidence in 
appeal— Jurisdiction of Appellate Court t<}» 
take further evidence— Local investigation by 
Appellate Court— See Civ. Pro. Code, No, 289, 
11 C.W.N. 721. 

(13) Appeal against order refusing to issue 
commission for examining witnesses— See 
Letters Patent (Madras), No. 2, 30 M. 148. 

(14) Corroborative, of statements not chal- 
lenged by other party— See Specific Perform - 
ance, No. 1, 1IC.W.N, 946. : 
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Evidence ^(Concluded). 

(15) Unstamped instrument, admissibility of 
— Secondary —See Stamp Act (II of 1899), 
No. 6, 17 M.L. J. 808. 

(16) Counsel giving evidence on behalf of 
clients of matters known to him before employ- 
ment— Court — Practice— See Counsel, No. 2, 
9 Bom. L.R. 1044. 

(17) Judge’s notes of Counsel’s address as 
evidence of such address— See Counsel, No. 1, 
9 Bom. L.R. 1042. 

(18) Evidence equally balanced on both sides 
— Oath proposed by other party — Refusal— Its 
effect— See Oath, No. 1, 2 M.L.T. 327. 

(19) Unregistered mortgage-deed — Eviden- 

tiary value of — See Registration Act, No. 14, 
4 L.B.B. 52. . 

(20) Lease and counterpart -Neither com- 
plete in itself, but each supplementing the other 
--Evidentiary value — See Lease, No. 4, 6 
C.L.J. 572. 

(21) Custom of inheritance among Paravars 
mixed — Evidence as to custom among caste peo- 
ple generally in district valuable — need not be 
confined to village in dispute— See Hindu 
Law (Inheritance), No. 4 -a, 22 T.L.R. 13. 

(22) Award of arbitrators inadmissible for 
want of registration — secondary evidence of 
award, whether admissible — See Registration 
Act (III of 1877), No. 3-a, 71 P.R. J90G = 111 
P.L.R. 1907. 

Evidence Act (I of 1872). 

(1) Proof of custom— Value of confessions 
of Judgment and admissions— See Customs 
Punjab), No. 12, 26 P.R. 1907. 

(2) S. 4 — Record of plaintiff’s name as a co- 
sharer — Presumption — See Act II of 1901 
(Agra Tenancy), No. 20, A.W.N (190G), 316 ~ 
4 A.L.J. 3, 

(3) Ss. 11 and 13 — Recitals in documents if 
and when admissible , against jwrsons not 
parties to the deeds. 

Per Rampini, j. — Documents, for instance, 
a deed of sale and a mortgage deed, as in this 
Oftse, though not inter partes, containing reci- 
tals that a particular land belongs to a parti- 
cular howl a, which is in question, are admissi- 
ble in evidence under either S. 11 (b) or 18 of 
the Act, although they are not conclusive or 
binding evidence and may be very weak 
evidence or even of no weight at all (a). 

Per Gridt, j. — Documents containing recitals 
that a particular plot of land is included within 
a particular howla, though not inter partes , are 


Evidence Act (I of 1872) .—{Continued) . 
admissible in evidenoe under S. 18* of the Aot, 
as transactions by which the right to hold the 
land as part of the howla is recognised, and 
particularly when the existence of that right is 
a question raised in the case and is a relevant 
fact. Dtwarka Nath Bakthi v. Hukundu Lai 
Chowdhury, 5 C.L.J. 55. 

Rampini and Geidt, jj. 

References . — (a) 16 M. 194, 23 W.R. 293 and 
25 C. 522, R. 

(4) Ss. 11, 13 and 43— Suit for malicious pro- 
secution — Judgmont of, and evidence before, 
the Magistrate in the prosecution, how far 
relevant— See Malicious prosecution, No. 1, 
9 Bom. L.R. 1134, 

(5) Ss. 11 and 32 — Relevant facts — Statements 
by persons who cannot be found or called as 
witnesses. 

As a general rule S. 11 of Evidence Act is 
controlled by S. 32 of the Act, where the evi- 
dence consists of statements of persons who 
are dead or who cannot be found : but this rule 
f is subject to certain exceptions. f , 

S. 32 imposes restrictions upon the admis- 
sibility of statements made by persons who 
cannot be brought before the Court to give 
their own evidence. The whole scope ^uid 
object of the section centres upon securing the 
highest decree of truth possible in the circum- 
stances for the statement. It follows, that, 
where the person tendering such a statement 
is indifferent as to its truth or falsehood, there 
is nothing to bring that section into play. 

The test, whether the statement of a person 
who is dead or who cannot be found is relevant 
under S. 11 and admissable under that section, 
(presuming that it is in other respects within 
the intention of the section), although it would 
not be admissible under’ S. 32, is this* It is 
admissible under S. 11 when it is altogether 
immaterial whether what the dead man said 
was true or false, but highly material that he 
did say it. In these circumstances, no amount 
of cross-examination could alter the fact if it 
be a fact, that he did say the thing, and if 
nothing more is needed to bring the thing said 
in under S. 11, then the case is outside S. 32. 
R. D. Sethna v. Mirza Mahomed Shir&si, 
9 Bom. L.R. 1047. 

Beaman, j, 

(8) S. 13 — Admissibility of previous judg- 
ment as regards the ownership of waste land — 
See Act VIII of 1865 (Madras Rent Reco- 
vey), No. 8, 17 M.L. J. 518*2 M.L.T. 455. 

o 27 
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Evidence Act (1 of tB7%).+-{Continued). 

(6*rt) S. lU— See Nos. 8 and 4, supra, 

(7) 5s. 13 (a), and 32 (7)— Document, state* 
ment in — Admissibility against person not a 
party to it — Statement of deceased person — 
right or custom, evidence of— Nakdi or 
fchaoli rent. 

To prove or disprove aright or custom, it is 
npt enough to adduce evidence of a transaction, 
in which , or in the course of which , the right 
or custom was asserted or denied. The trans- 
action will be relevant under S. 18, cl. (n) of the 
Evidence Act, if it be one by which the right 
or custom was asserted or denied. When the 
question was whether a tenant held lands under 
the nakdi or bhaoli system* of rent, and the 
Court based its decision on a statement con- 
tained in a hebanama executed by the deceased 
grandfather of the tenant, 
held that the hebanama was not admissible 
in evidence under S. 32 (7), read with S. 13, 
cl. (a) of the Evidence Act. B&nsi Singh y. 
Mir Amir AH, 11 C.W.N. 703. 

Geidt, j. « 

(8) Ss. 18 and 43— Judgment not inter parties 
— Admissibility of the judgment in subsequent 
proceedings — Particular instances in which 
the "right was claimed — See Civ. Pro. Code, 
No. 25, 9 Bom. L.R. 65. 

(8-«) S. 82— See No. 5, supra. 

(8-5) S. 32 (7) — See No. 7, supra , 

(9) 5. 36 — Topographical Survey map — Ad- 
missibility in evidence — Value as evidence — 
Presumption that entries are correct — Boun- 
dary dispute — Jungle land — Duty of Court to 
SQffie boundary, when evidence insufficient 
-^Second appeal — Civ. Pro. Code (Act XIV 
of 1882), 5. 384 — Error of law. 

Whdh the question was in which of two ad- 
joining villages— the boundary line between 
which admittedly corresponded with the boun- 
dary line between two pergunnahs— the land in 
dispute was included, v 

held, that a Topographical Survey map of 
1869, in which the boundary line between the 
two Pergunnahs was given, was admissible in 
evidence under 8. 86 of the Evidence Act. 

When pergunnah boundaries are found entered 
in such map, the presumption is that they were 
so entered in pursuance of instructions received. 

S. 36 of the Evidence Act does not jequire 
that the authority,! under which a fiap is 
prepared, «mst be authority given by statute. 


Evidence Act (I of itlt).— {Continued). * 

Assuming that topographical survey maps 
were not prepared for revenue purposes) they 
are official documents prepared by Competent 
persons, and with such publicity and notice to 
persons interested, as to be admissible and 
valuable evidence of the state of things, at the 
time they were made. They are not conclusive 
and may be shown to be wrong, but in the 
absence of evidence to the contrary, they may 
be properly judicially received in evidence an 
correct when made (a). 

In cases of boundary disputes, the fact that 
no satisfactory evidence as to possession is ob- 
tainable, does not relieve the Court of the duty 
of settling the boundary line on the evidence 
before it ( b ). 

Held , on second appeal, that, in the absence 
of better evidence, the lower Appellate Court 
erred in law in not accepting a Topographical 
Survey map as evidence of possession at the 
time the map w as made . Gajhoo Danoor Singh 
y. Kotwor Jagatpal Singh, 11 C.W.N. 280. 
Brett and Gupta, jj. 

[ References : — {a) 7 C.W.N. 198 = 80 C. 291, 
R. (b) 21 C. 504, F. 

(9 -a) S. 43— See Nos. 4and8swpm. 

(10) Ss. 58 and 91— Distinction between eviden- 
tiary admissions and admissions by pleadings 
— Admission by pleading not excluded by Si 91 
— See Sale, No. 1, U.B.R. (1907), Evidence, 1. 

(11) S. 65, cl. {e) and cl. (g) — Evidence of 
record-keeper and clerks as to general result of 
their examination of records— Admissibility- 
See Civ. Pro. Code, No,J6, 11 C.W.N. 501. 

(12) 8. 68— Attesting witness to mortgage docu- 
ment not called — Admissibility of document 
in evidence to enforce personal covenant . 

Where an attesting witness is necessary to 
the validity of an instrument, a person who 
was such witness must be called, if available, 
whatever be the purpose for which the instru- 
ment is produced. So, where a person omitted ’* 
to take proper steps to cause the attendance of 
the only available attesting withess to the 
mortgage-deed on which he sued , and the lower 
Courts admitted the document in evidence, for 
the purpose of enforcing the personal covenant 
in the bond, held that the •• section prohibits 
the proof of execution of the document other- 
wise than by the evidence of an attesting wit- 
ness, and that it is impossible to vipw the ques- 
tion of the execution with reference to the cove- 
nant to pay, as severable from the exeontiQ& of 
the document , in so far as it ornate* the security. 



M btofcisl? o# CASiS®. 


Evident* lei (ftf StTI}.— (ConfMHtfd)/ ’ 

Where the requisite attestation is wanting, 
that involves a question 'exclusively as to the | 
validity of the transaction ; whereas, where an ; 
attesting witness, who ought to have been 
palled , has not been called, that rai ses a ques- ! 
tion exclusively as to proof and admissibility. 
YeapaipaXaveiitkui y. Chinnamuthu Rama j 
s&wmy K a yen dan, 2 M.L.T. 175=17 M.L.J. S 
213=80 M. 251. ' 3^ I 

SUBRAHMANIA AlYAR Slid MlLLER, JJ. 

'■ ,ji;1 ' • 

References: — 4 Esp. 241, 1 Leach Gr. G. 174 
R ; 18 M. 29, D. 

(18) S. 91— Admissibility of oral evidence of 
terms of compromise under S. 875, C.P.C.— 
See Civ. Pro. Code, No. 215, 8 JL.B.R. 248. 

(13-n) S. 91 — See No. 10, supra. 

(14) 8s . 91 , 95’ and 9 7 — Dcmonstratio falser. I 
non-nocet — Misdescription of survey n umber j 
in sale-deed — Misdescription of premises. j 

The general rule laid down in S. 91 of the 
Aet is, that, when the terms of a contract have 
been reduced to writing, no evidence shall be 1 
given in proof of the terms of the contract 
except the document itself, or, in certain cases, i 
secondary evidence of its contents. But this j 
rule is subject to the important exceptions 
contained in Ss. 95 and 97. Where land with j 
certain boundaries is sold and is wrongly j 
described as containing a cerfcin area, the error ! 
is regarded as a mere misdescription and does I 
not vitiate the deed. The maxim demonstratio j 
falser non-nocct applies. 

Where, in a sa lb-deed, the land sold is 
sufficiently identified' by the description of its | 
extent and assessment and the name of the 
registered pattadar, the addition of a wrong 
survey number may be disregarded and does not * 
render it useless as a document of title (a). 
Karuppa Gounden y. Periath&mbi Gounden, 

2 M.L.T. 836 = 80 M. 397. ! 

Benson and Boddam jj. 

Reference: — (a) 4 Bom L.B. 871, JR. i 

• i 

• (15) S. 92 — Property exchanged— Payment of j 
cash recited in sale-deed — Whether evi- j 
dence could be offered to prove actual trans- j 

action. i 

Evidence is admissible to show that con- 
sideration, mentioned in a deed as having been ! 
paid, never passed, and also to show that the j 
consideration specified in the deed was satisfied ! 
in a different way from that mentioned in the 
document itself (<*), j 


Evidence led (I of l872).-(Cm^m«^). 

Where, therefore, a deed recited that a pay- 
ment of Rs. 1,000 was made in cash, held that 
it could be shown that the payment was not 
made in cash, but in some other way. Muham- 
mad Yusuf Y. Muhammad Musa, 4A.L.J. 441 
=A.W.K. (3007)181. 

Stanley, c.j. and Burkitt, j* 

References : — (a) 18 A. 168 ; 22 A. 870 (P.C.), 
R. 

(16) S. 92— Admissibility of evidence to vary 
or contradict terms of document — Evidence 
of acts and conduct of parties — Relaxing 
Indian Statute Law by applying principles 
of equity. 

• 

The law in India generally is a codified law 
and, so far as the adjective law is concerned, 
the Codes are exhaustive, not only as to the rules 
to be followed, but also as to the extent of 
discretion vested in the Courts. There is little 
analogy between the status of this codified law 
and the position occupied by the common law 
of England ; and Courts in India are not justi- 
fied in relaxing or avoiding the Statute Law in 
the same way, as Courts of Equity in England 
deal with rules of common law. 

The effect of S. 92 is to exclude evidence of 
every kind adduced to prove an oral agreement, 
of which proof is forbidden by the section, 
including tlie circumstantial evidence derived 
from the acts and conduct of the parties to the 
instrument in question. When an oral agree- 
ment of mortgage is put forward, whether it be 
to wholly supplant or merely to supplement the 
terms of a written sale, clearly there is a contra- 
diction of, or an addition to, the written evi- 
dence of the transaction, and that is efficient 
to bring S. 92 into operation. The word “con- 
tradict ’* in that section must be given its 
ordinary meaning ; and, therefore, theMistinc- 
tion drawn by Messrs, Amir Ali and Woodroffe, 
viz.,, that wc cannot vary, add to, or subtract 
from, the written evidence of the terms of a 
transaction , but we may wholly contradict it, 
by proof of an entirely different contemporane- 
ous oraf agreement, is not sound. Gujarmal 
Ramlal y. Bitar mu Arjun, 3N.L.B. 19. 
Stanyon, j.c. 

References 22 A. 149 and 80 C. 788, R. 
4B. 594, 16 M. 80, 25 Ci 608, 28 C. 256, 28 C. 
289. Diss.; 25 M. 7, F. 

(17) S. 92 — Collateral agreement os to inter- 
est on a Hundl , admissibility of evidence as 
to, under— SeeAux XXYI m 1881 (Neootjable 
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liYideaw Act (I #f HU).— [Continued), 

Instrument), Nb; 3, 11 C.W.N. 105 = 4 A.L.J. 
29=1 M.L.T. 4^7=5 C.L.J. 7=9 Bom, L.R. 

1 — 17 M.L.J. 85. (P.C.). 

(18) S. 92, Proviso 2 —Rate of interest— 
Hundis silent as to interest— Collateral con- 
temporaneous agreement fixing rate— See Act 
XXVI of 1881 (Negotiable Instruments), 
No. 8, 11 C.W.N. 105 (P.C.). 

(19) S. 92, Prov. 2 — Pro-note silent as to 
interest — Presumption — Oral evidence of con- 
temporaneous agreement to pay interest — See 
Act XXVI of 1881 (Negotiable Instruments), 
No. 4, 17 M.L.J. 296. 

(20) S. 92, proviso IV — Agreement for main- 
tenance under registered deed — Admissibili- 
ty of oral evidence for modification of such 
agreement 

Suit by step-mother against the step-son, 
to recover arrears of maintenance under regis- 
tered deed, executed by the latter in favour of 
the former. The defendant pleaded that, 
having been unable to pay maintenance at the 
stipulated rate, he had come to an oral settle- 
ment with her, under which he gave her posses- 
sion of certain land, to be enjoyed for her life- 
time and that she had accordingly been in such j 
enjoyment. Held, that the settlement pleaded j 
is an agreement to rescind ov modify | 
the original agreement, within the fourth | 
proviso to S. 92, and, as such, is inadmissible 
in evidence, and that she is entitled to future 
maintenance, at the rate stipulated in the ori- 
ginal agreement. Although the defendant 
cannot prove the agreement to discharge the 
claim for maintenance in the manner alleged, 
he may yet prove that the arrears have been in 
fact discharged in that manner, by the plaintiff's 
enjoyment of the lands. K&ttika Bapanamma 
y. Kistnamma, 17 80. = 80 M. 981. 

Benson and Wallis, jj. 

References 26 M. 195, 27 M. 868, F. 

\20-a) S. 95— See No. 14, supra. 

(20-5) S. 97— See No. 14, supra. 


Evidence Act (I of i%12)^(Continued). , 

alive or dead at some antecedent date ; the 
law raises no presumption as to the 'time ol 
his death, and the presumtion that may, in 
certain circumstances, be raised, is a presump- 
tion that the man is dead when the question 
is raised, and not a presumption that ho was 
dead at some antecedent date. 

It is on the person, who alleges that the 
person was dead at antecedent time, to prove 
that fact by evidence. Fan! Bhutan Banerjee 
y. Surja Kanta Roy Chowdhury, 5 C.L.J. 649 
= 11 C.W.N. 888. 

Maclean, c. j., and Gkidt, j. 

(28) S. Ill, applies to question of good faith 
arising under S. 96, Trusts Act — See Trusts 
Act, No. 8, 9 Bom. L.R. 606. 

(24) S. 112 --Legitimacy of children — Child 
born during continuance of valid marriage 
— Presumption of legitimacy . 

Under S. 112 of the Act, there is a conclusive 
| presumption that a child born during the cou- 
| tinuance of a valid marriage is a legitimate issue 
^ of the parents, no matter how scon the birth bo 
after the marriage. Umra ¥. Muhammad 
Hayat, 79 P.R. 1907. 

Kensington and Lal Chand, jj. 

(25) S. 115 — Estoppel — Pre-emption — waiver 
of right — withdrawal of money . 

When vendors left certain money with ven- 
i dees for payment to a creditor, the plaintiff, a 
; co-sharer in the village, who withdrew the 
money and brought a suit to pre-empt the pro- 
i perty, held , that the withdrawal of money 
could not operate as a waiver of pre-emptive 
i right. The plaintiff by taking the money did 
not acquiesce in the sale (a). 

When the principles of the law of estoppel, 
by which the Courts in India are to be governed, 
are found in S. 115 of the Adt, therein no need 
to fall back upon the analogies of the Maho- 
medan Law in a case, of pre-emption arising 
; between the Hindus (6). Ajudhia Chaudhari 


(21) S. 106— Wife holding benami for husband ; 

Onus of proof— See Benami Transactions, j 

No. 1, 17 M.L.J. 389. 

022) 8. 108— Presumption as to death - j 
Person not heard of for seven years— Time j 
as to token pnsuwption arises — Onus * ♦ 

S. 108 of the Evidence Act makes provision j 
for the question whether a man is alive or 
dead, that is, whether he is alive or deadjwhen 
the question is raised, and not whether be was . 


y. Chhatarpal Lal, 4 A.L.J. 210»A.W.N. 
(1907), fe). 

Knox, j. 

References:,— {a) 2 A.L.J. 145 and 9 A. 234, 
S./p) 5 A. 197, R. 

(26) S. 116 — Suit for rent— defendant 
tenant' s plea that the landlord was only a 
benamidar — Estoppel. 

In a suit for rent, instituted by tlie person, 
in whose favour a tenant has executed a tease, 
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the tenant is estopped by S. 116 from raising a 
plea that the ostensible landlord Was only a 
benamidar for somebody else. The question of 
a lessor’s title is wholly foreign to afeuit of this 
nature. Bogar v. Karam Sing, 141 P.K. 1906 
= 13 P.W.R. 1907. 

Rattigan, 3 . 

References :—7 B.L.R. 723, F.1 B.L.B. 720, 
24 W.R. 44, Dm. 

(26-a) S. 155 (3)— -See No. 27, infra. 

(27) Ss. 157 and 155 (3)— Counsel— Charge of 
professional misconduct — Evidence to prove 
Discharge — Judge of fact can in a proper 
case have regard to probabilities . 

The appellant was engaged as Junior counsel 
with another advocate (Mr. Eddis), to conduct 
the prosecution of certain persons charged with 
a crime, before the Chief Court of Lower 
Burma. After the trial had ended, the appel- 
lant was called upon by an order of the Court, 
to show cause why he should not be dismissed 
or suspended from his office as advocate of the 
Court, in the event of the following charge 
being found to be true. The charge ran as 
follows: — 

“ That you... when you were acting as one of 
the advocates for the prosecution, suggested or 
hinted to the said Maung Ohn Ghine that he 
should influence or attempt to influence Mr. 
Hardless, a professing expert in hand-writing, 
by improper means, in order that Mr. Hardless 
might be induced to express opinions favour- 
able to the prosecution’s case, in connection 
with certain letters produced during the course 
of the said case, and you were thereby guilty 
of gross professional misconduct.” 

In support of this charge, Mr. Eddis was 
examined as a witness. He was corroborated 
by three persons, who severally stated that Mr. 
Eddis had on the same day repeated to them 
j^his impression of the effect of his conversation 
with the appellant. 

Heidi that thisovidcnco was admissible under 
§. 157 of the Act, as it tended to support his 
credibility. 

Mr. Eddis, in answer to questions from the 
Chief Judge, stated the particulars of inter- 
views he had with Ohn Ghine in the absence of 
the appellant, and repeated the statements 
then made to him by Ohn Ghine. Then the 
Government Advocate wont into the witness- 
box and stated the particulars of a long con- 
versation between Ohn Ghine aud himself. 
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This evidence was used as against the appel- 
lant by the Chief Court 

Held , that the evidence given by Mr. Eddis 
and by the Government Advocate was inadmis- 
sible for the purpose for which it was used or 
as against the appellant. It might prove that 
Ohn Ghine was an unreliable wjjness, but it 
would not bo evidence against a third person. 

Held, also, that, in a case of this kind, it was 
permissible for Judges of fact to consider the 
probabilities. 

Their Lordships, on consideration of the 
whole case, reversed the order passed by the 
Chief Court of Lower Burma, whereby the 
appellant was dismissed from bis office as an 
Advocate of that Court. Bomonj! Cowasjee 
y. The Chief Judge, Ac. of the Chief Court, 
Lower Burma, 9 Bom. L.R. 3 (P.C.) = 84 C. 
129 = 5 C.L.J. 123=11 C.W.N. 370=17 M.L.J. 
67 = 2 M.L.T. 96 — 5 Cr. L.J. 50-4 L.B.R. 27. 

Lord Davey, Lord Robertson, Sir 
Andrew Scoblk and Sin Arthur 
> Wilson, jj. 

(28) Ss. 157 , 159 and 130 — Admissibility of 
‘ pyatpaing ’ in evidence — Transaction 
whether sale or mortgage — Burden of 
proof— Mutation of names in revenue 
register. 

Whore the question is whether a transaction 
is a sale or a mortgage, and a person sues to 
redeem the property on the ground that the 
transaction is only a mortgage, but the defen- 
dant contends that it is a sale, the burden of 
proof rests on the defendant to prove the sale, 
at any rate, in the first instance. If mutation 
of names has taken place, the pyatpaing or 
outer foil of the revenue register of mutations, 
if not siguod by the owqer of the land, is not 
admissible in evidence to prove the report of 
the transaction made to the? headman or survey- 
or, who maintains the register (a). But if such 
officer is called as a witness and gives evidence 
of the terms of the report from his own 
memory, then such pyatpaing is admissible in 
order to corroborate his testimony under 8. 157. 
The pyatpaings must often be of considerable 
use also under Ss. 159 and 160 of the Act. 9fcwe 
Pan y. Maung Po, 3 L.B.R. 250. 

Hartnoll, 3 . 

References 3 L.B.R. & R ; (a) 1 L.B.R. 
260, R. 

(29) S. 159 — See No. 28, supra. 

(30) S. IGO-rSee No. 28, supra. 
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(1) — of holdings among tenants —Alteration 
in the area of holdings— Road cess return— -See 
Act IX of 1880 (Road and Public Works 
cess, Bengal), No. 1, 11 C. W. N. 211. 

Bstouttoik of Decree. 

■ # 

(1) Decree on appeal — Original decree modi - 

fied—Civ. Pro. Codecs* 2S0 — Limitation . 

Where the appellate Court modifies the 
original decree, it is the decree of the appellate 
Court that can be executed ; and limitation 
runs from the date of the appellate decree. 

So the period of twelve years, prescribed by 
8* 230 of the Civ. Pro. Code*, must be counted 
from the date of the decree passed on appeal. 

Mahomed Xehdi Bella y. Mohini Kanta Saha 
Chowdhry, 34 C. 874. 

Bampini, ag. c. j. and Sharfuddin, j. 

Reference 25 C. 594, F. 

(2) Declaratory decree , whether and when *j 
executable . 

Held (agreeing with Boddam, J., and dis- 
senting from Michell, J,), that a decree, which 
declared inter alia that the plaintiff, an archaka 
of a temple, was entitled, as such, to have the 
key of the temple for the performance of the 
duties of archaka of the temple, was intended 
to be imperative, and that execution should be 
issued, so as to give the plaintiff such posses- 
sion as he was entitled to under the decree* 
Ratna Mood&liar y. Krishna Bh&tt&r, 17 
M.L.J. 423 (F.B.). 

Shephard, Subrahmania Aiyaii and 
Davies, jj. 

(3) Decree by first appellate Court , limitation 
for execution of, ^starting point of, in case of 
withdrawal of second appeal, date of final 
order or decree of the appellate Court. 

Application tor execution of the decree of a 
first appellate Court, more than three years 
from its date, but within three years of the 
date of an order of the second appellate Court, 
dismissing the second appeal, as the result of 
an application for withdrawal of the second 
appeal. Held, time began to run from the 
date of the order dismissing the second appeal, 
such order being the One finally disposing of 
the second appeal, and not from the date of 
the decree of the first appellate Court, 
ladagopa Ramanuja Periy* Jeeyangar y* 


1$07. 4ai 

Sxeoution of 

UMm\ Boat, 1M.L.T. 238 » 16 MX. J, 898 
«80M. 1. -s 

White, c.j., and Subrahmania Aiyar and 
Benson, n . 

References 9 C. 100, Appr, and F., and 22 
B. 506, not F. 

(4) Purchaser of a portion of the property 
charged with the payment of a decree , rights 
of — Liability of other properties charged, 
when a portion of the property sold subject 
to the entire charge — Proclamation of sale , 
entries in, effect of — Question to be decided 
in each case, what the Court executing the 
decree intmded to sell . 

The appellant, having purchased a decree 
obtained by one A. H. under which it was 
declared that the amount found due was to be 
a charge upon several properties, tried to 
execute it against some of the properties charg- 
ed with the payment of the decree. He had 
also purchased one of such properties in execu- 
tion of a decree held by a third person. At the 
time of sale, it was notified that the property 
to be sold was subject to the charge created by 
the decree in favour of A. H. The appellant 
exempted the property purchased by him and 
Bought to recover the amount of his charge 
created by the decree in favour of *4. H. by 
sale of the rest of the property. The 
application was resisted on' the ground, 
that, inasmuch as the appellant was, as re- 
presentative of A. H., the decree-holder and 
also the judgment-debtor as purchaser of part 
of the property subject to the charge created by 
the decree in favour of A. H., the application 
for execution could not proceed; and that in- 
asmuch as the decre^m favour of A.H., had 
been entered in the proclamation of sale as a., 
charge upon the property purchased by the 
appellant, and the proclamation did not disclo^ejj 
the fact that several other properties were- 
charged along with the property to be sold, the 
appellAut must be taken to have purchased on 
the understanding that the property purchased 
by him was subject to the entire charge. 

Held that the appellant, being interested in 
a small portion only of the property subject to 
the charge created by the decree in favour of 
A. H., was entitled to proceed against the 
properties charged , one purchas. 

ed by him, for so much as fee may be entitled 
to recover from Bueh of f^^ioperties. 
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Execution of 

Held, also, that the property purchased by the 
appellant could not be considered to have been 
sold subject to the entire charge created by the 
decree in favour of A. H., and that there was 
no justification for holding that the other pro- 
perties charged with the payment of the decree 
in favour of A. H., had been released from 
their liability. Abdul Wahid Khan y. Nawab 
Baqar All Khan, 10 O.C. 280, 

Ohamieh, j.c. , 

References 27 A. 97, 7 C. 648, 4 0. C. 34, R. 

(5) Application for — Benamidar, application 
for execution made by— Application made 
in accordance with law — Limitation Act , 
1877, Sch, ii, Art, 179. 

Reid , that an application for execution made 
by a benamidar is a good application made in 
accordance . with law and saves limitation. 
Abdul Wahid Kkan v. Nawab Baqar AH 
Khan, 10 O.C. 263. 

Chamier, j.c. and Green an, a. j. c. 

References : — 4 B.L R. App. 40, 5 C.L.R. 
253, 9 C. 633, 16 C. 355, 19 W.R. 255, 20 C. 
388, 16 A. 483, 2 Hl.L.T. 93, 21 A. 380, 80 C. 
265, 18 A. 69, 28 A. 44, 22 B. 672, 22 Bom. 820, 
21 M. 30, 15 M. 267, 21 k. 388, R . , 

(6) Deceased widow inheriting a part and buy- 
ing the other part from another heir who 
subsequently obtained a decree against the 
estate of the deceased — Right to execute the 
decree against the part so purchased — Res 
judicata. 

I died leaving a widow and other heirs. The 
widow succeeded to a quarter and purchased a 
quarter of her husband's property. A decree 
was then passed against the widow for the 
debts of her husband for which the assets were 
to be liable. The decree-holder attached the 
share purchased by the widow. She died with- 
out making any objection. Held, that her heirs 
could raise the objection that that share was 
< not liable to sale, and that the not raising of 
the objection by the widow did. not preclude 
her heirs from raising the same objection. The 
matter had not been the subject of a decision 
and was not barred as res judicata , although 
the judgment-debtor was bound to resist exe- 
cution on all possible grounds. Muhammad 
Ismail v. Waxir All* 4 A,U 400* A .W.N. 
(1907) 

Knox and SrlOHARDs, jar. 

{l) Plaintiff obidming decree for part of his 
claim— Appmlasregards part dismissed— 


Execution qf Decree.— (Confined). 

Execution of decree— Right lo prosecute 
appeal. 

A plaintiff, who has obtained a decree for part 
of his claim and has appealed as regards the part 
dismissed, fa not debarred from prosecuting the 
appeal because he has begun to execute the 
said decree. Raghu Mai y. Bandu, 31 P.R. 
1907. (F.B.)=64 P. W.R 1 . 1907. + 

Reid, Johnstone and Rattigan, jj. 

Reference 82 P.R. 1868, overruled. 

(8) Sale in execution— Purchase of share in 
property to some extent incumbered— Pre- 
sumption— Civil Procedure Code, 8. 318 
—Act No. XV of 1877 ( Indian Limitation 
Act), sch. II, nrt . 138 — Suit for possession. 

Where, in execution of a simple money decree, 
an undivided share in immoveable property, 
part of which was subject to mortgages, was 
sold, it was held that, in the absence of specific 
indications to the contrary, it must be pre- 
sumed that the share sold wa-s, as far as might 
be, the share which was not incumbered. 

1 Held , also, that the fact that an application, 

under S. 318 of the Code, made by an auction- 
purchaser, has been rejected as made beyond 
time, is no bar to a suit for possession of the 
property purchased. Sheo Narain y. *Nur 
Muhamufad, A.W.N. (19.7), 131 = 4 A.L.J.484 
= 29 A. 463. 

Airman, j. .a* . 

"m 

References : — 9C. 602, 14 C. 644, F. 

(9) Bona fide purchaser from the auction pur- 
chaser, himself a party to the suit — Rever- 
sal of the decree — Right of the judgmep^ 
debtor to recover the property sold — Error of 
Court about the effect ’of a compromise — 
Decree obtained through fraud and misre- 
presentation — Duty of a purchaser to refer 
to a decree under tvhich the property was 
sold. 

A stranger, purchasing certain property from 
an auction-purchaser, in execution of a decree, 
which he had himself obtained against the 
judgment-debtor, on a compromise, is entitled 
to rely upon the plea, that he is a bona tide put* 
chaser for value without notice, and the judg- 
ment-debtor is not entitled to the property, on 
a subsequent reversal of the decree («},■ 

The judgment-debtor has only an equity to 
set aside the proceedings which were the result 
of fraud and misrepresentation a*nd that equity 
cannot be allowed to prevail against bona fide 
purchasers for value without notice. 
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Exeeiitlftll of Dtcte**— {Continued). 

Where the Court has jurisdiction over the 
subject-matter of a suit, any error, on the part 
of the Court, as to the effect of a compromise, 
entered into between the parties would not 
render the decree void. Even assuming that 
the decree-holder in obtaining the decree had 
been guilty of misrepresentation or fraud, the 
proceedings^Hre only voidable, and a bona fide 
purchaser from him is entitled to rely on his 
title as such. 

It is by no means clear, that it was the duty 
of a stranger, the bona fide purchaser for value, 
when aware that the vendor’s title* was under 
a court-sale, to refer to the decree, on which 
the sale was held. Ismail Kowther y. Raja 
Rowther, 17 M.L.J. 165 = * M.L.T. 186-80 
M. 295. 

Suurahmania Aiyar and Benson, jj. 

References : — (a) 10 A. 166 (P.C.) R., 13 M. 
L.J. 231, F. 

(10) Decree for mesne profits against father — 
Attachment — Execution-proceeding struck 
off whil st attachment contin tied — \ ’ alidity 
— Fresh proceeding in execution without 
attachment — Sale order — Death of judg- 
ment-debtor before sale— Sons and grand- 
sons if bound. , 

When an execution-proceeding is struck off, 
it does not necessarily put an end to thoattach- 

It is competent for the Court to make an 
order striking off an execution-proceeding and, 
at the same time, continuing the attachment 
(a). 

When an executing Court, in striking ofT an 
execution-proceeding, ordered the attachment 
to subsist for three months, and before that 
period spired, the decree-holder made a fresh 
application for execulwon, and the Court ordered 
sale proclamation to issue, in respect of pro- 
perties attached in the previous proceeding, but 
the proclamation cquld not be served on the 
judgment-debtor, a member of a joint Mitak- 
shara Hindu family, owing to his death, 

held, that, there being a subsisting attach- 
ment followed by au order for sale made in the 
lifetime of the judgment-debtor, the decree- 
holder was entitled to proceed with the sale 
and realise his decree (b). Peary Lai Sinha v. 
Chandi Charan Sinha, 11C.W.N. 163= 5 C.L.J. 
80. 

Rampini and Mookrrjee, jj. 


i Execution of Deepee. -( Continued ). 

References : — {a) 9 C.W.N. 601=82 I.A. 102; 
1 C.L.J. 381, relied on; 18 A. 49 , Dm. ( b ) 6 
I A. 88. F., 17 J.A. 194, D., 12 A. 440, R. 

(11) Rules of execution different in different 
Districts — Practice — Procedure . 

Where, in different districts, different modes 
of execution are prescribed, and where the ques- 
tion is how a decree passed in one, but of which 
execution is sought in another, of such districts 
is to be executed, the executing Court must be 
guided by the rules in force in its own district. 
Martand Trjmbak y. Yinayak Kashi natli, 
8 Bom. L.R. 832 = 31 B. 5. 

Aston and Beaman, j.t. 

(12) Restitution of property sold in, reversed 
in appeal — Procedure — See Civ. Pro. Code, 
No. 193, A.W.N. (1906) 315*4 A.L.J. 19. 

(13) Application for j>ersonal decree where it 
was not necessary — Application in accordance 
with the law — Step in aid of execution — See 
Limitation Act, No. 130, 4 A.L.J. 40. 

(14) Dispute between debtors — Application 
for possession — Objection that property pur- 
chased with the money of one of them not 
entertainable in execution— See Civ. Pro. Code, 
No. 137, 4 A.L.J. 47. 

(15) Agreement to pay decree-debt in instal- 
ments— Formal order not drawn up under 
S. 210, Civ. Pro. Code, effect of, on limitation 
as to — Sec Civ. Pro. Code, No. 95, 5 C.L.J. 25. 

(16) Wajib-ul-arz — Permission to tenants to 
transfer only the materials — Sale of house in 
execution of docree — Rights of purchaser — See 
Landlord and Tenant, No. 6, 10 O.C. 4. 

(17) Res judicata — Order permitting with- 
drawal of execution petition upon condition — 
Condition illegal and not bearing on any issue 
between parties — Subsequent application for 
execution— Right of decree-holder to disregard 
condition— See Res Judicata, No. 13, 11C.W. 
N. 236, 

(18) Application by executor under the will 
of a Hindu lady governed by the Dayabhaga 
School-t-Objection by her sons and judgment- 
debtors — Order in execution— Right of — See 
Civ. Pno. Code, No. 106, 11 C.W.N. 239. 

(19) Direction in decree to pay extra Court 
fee, effect of, on— See Court Fees Act (VII of 
1870), No. 11, 16 M.L.J. 543 = 30 M. 32= 2 M. 
L.T. 23. 

(20) Obstruction to, by a person hot a judg- 
ment-debtor— Procedure— See Civ. Pro. Code, 
No. 192, 16 M.LJ, 433=2 M. L.T. 34, 
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S ofDecree. -■•(Continued). 

itribution by reaeon of mortgaged 
property ^tiipased by decree-holder is to be 
worked but m a separate suit afim hot in— See 
Mortgage (General), No. 10, 4 C.L.J. 578= 
84 q. 13. 

(2$i) Decree for possession of equity of re- 
dem^bn— Decree-holder wrongfully obtaining 
possession of property instead of equity of re- 
demption in execution of the decree— Suit by 
mortgagee claiming restitution of property See 
Oiy. Pro. Code, No. 112, 5 P.R. 1907. 

(23) Transfer of decree by operation of law— 
Decree transferred to one of the persons against 
whom it is passed as a legal representative of 
a deceased and against the property of the 
deceased- Execution by transferee- See Civ. 
Pro. Code, 101, #Rom. L.R. 409. 

(24) Joint decree for costs against three defen- 
dants and for mesne profits against two of them 
— Execution of decree for mesne profits, effect 
of, inSceeping alive right to execute for costs 
See Limitation Act, No. 143, 2 M.L.T. 189. 

(25) Application for, not aocompanied by 
copy of decree — Application “ in accordance 
with law”— Bombay High Court Rule 80 (Civil 
circulars)— See Limitation Act, No. 128, 8 Bom. 
L.R. 892 = 31 B. 162. 

(26) Against surety, for due performance of 
appellate decree, whether to be proceeded 
against him in— or by way of separate suit— See 
Civ. Pro. Code, No. 146, 109 P.R. 1906 = 1 
P.L.R. 1907. 

(27) Revivor of decree — Release of one judg- 
ment-debtor— Execution against others— Con- 
tribution — See Limitation Act, No. 144, 
4 A.L.J. 405. 

(28) Defective application for execution — 
Prayer for issue of uotioe, under S. 248, Civ. 
Pro, Coder-Limitation Act, Art, 179— Step in 
aid of execution— See Limitation Act, No. 182, 

116 P.R. 1907. 

( 29 )— aghinst Khatedar of possession of land 
—Non-payment of Government assessment- 
forfeiture— Re-letting under a Kabuliyat, 
effect of— SeeCiv. Pro. Code, No. 194, 9 Bom. 
L.R. I# 

(80) Obstruction to — Application by deoree- 
hblder for removal of obstruction— Rejection 
of application^ Revisional jurisdiction 

of iHi^b Courj|rSee Civ. Pro. Code, No. 190, 

( 81 ) Sale of imniovoa^p 
ticn Of appellate 


Execution of 0®«p«e,— 

Court i$L which appeal pending to stay seW-* 
See Civ. Pro. Code, No. 270, 11 G.W.N. t080| 

(82) Attachment of property in wife’* name— 
Benami— Onus of proof — See Ben a mi tAar# 
actions, No. 1, 17 M.L.J. 389; 

(33) Sale in execution of inojJ^y deetee^ 
Time given to judgment-debtor to raise debteO 
amount by private alienation— Validity ^irre- 
gularity— Revision— See Civ. Pro. Code, N6; 
170, 92 P.R. 1907. 

( 34 ) Compromise decree — Condi fcione restrain- 
ing alienation — See Restraint on alienation, 
No. 1, 10 O.C. 136. 

(35) Suit for declaration that properties 
sought to be attached belong to judgment- 
debtor — Procedure— See Civ. Pro. Code, No. 
157, A.W.N. (1907), 207. 

(36) Transfer of execution to Collector- 
Reference by Collector to District Judge*-- 
Order of District Judge — Government order 
rescinding notification empowering Collector 

* to execute decree— See Regulation V of 1804, 
No. 1, 30 M. 193. 

(37) Prior application for execution claiming 
interest not awarded by decree — Failure to 
object to claim — Objection in subsequent pro- 
ceedings— See Res Judicata, No. 5, 17 M. 
L.J. 311. 

(38) Decree for possession of immom||ble 
pioperty— S. 331, Civ. Pro. Code— ClainL by 
person other than the judgment-debtor— 
Proper enquiry — See Civ. Pro. Code, No. 191, 
118 P.R. 1907. 

(39) Transfer of jurisdiction from Court pass- 
ing decree to another Court —Application for 
transfer of decree to that Court made to Court 
passing decree— Effect— See Civ. Pro. Code, 
No. 96, 17 M.L.J. 417.* 

(40) Sale of property, this subject of a decree, 
whether necessarily carries with it the right to 
execute the decree— See Civ. Pro. Code* No. 
103, 4 A.L.J. 759= A. W.N* (1907;, 280. 

( 41 ) Order refusing to stay execution— Appeal 
—See Civ. Pro. Code, No. 269, 146 P.R. 1907, 

( 42 ) Obstruction in good faith by third ^par- 

ty — His remedy — See Civ. Pro. Code, No! 198, 
12 C.W. N. 315. / 

( 43 ) Foreclosure-decree, applicability of S. 
258, Civ. Pro. Code, $6-H9*e Cm Fro. Code, 
No. 150, 44 P.R. 1906^88 P.L. R. 1907. 

( 44 ) Power of Court executing decree to refer 
to judgment, or award on which the judgment 

0 28 
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Execution of Decree. --(Concluded ) 
is bated, to interpret decree — See Act XXIII 
of 187# (ftiiNsioNs), No. 1, 95 P.R. 190G---83 
P.L.R. 1907. 

( 48 ) Dispute as to the right way of executing 
a decree, to be dealt, with under S. 244, C.P.C. 
—See Practice, No. 2, 9 Bom. L.R. 1861. 

( 46 ) Son’s right to raise the question of the 
legality of ^ebt in execution proceedings — See 
Hindu Law* (Debts), No, 8, 147 P.R. 1907. 

( 47 ) Property of third person sold in execu- 
tion — His remedy— Right to recover money 
erroneously deposited under S. 810 A.,C.P.O. — 
See Contract Act, No. 34 ( b ), 12C.W.N, 151. 

( 48 ) Security bond by surety for performance 
of appellate decree, whether could be enforced 
by proceedings in — See Civ*. Pro. Code, No. 
(269 -b), 125 P.R. 1906-94 P.L.R. 1907. 

( 49 ) Mortgage decree, whether attachment 
necessary for the execution of —Attachment of 
property — Application for removing attach- 
ment — C.P.C*, S. 278 — See Mortgage (Gene- 
ral), No. 20, 4 L.B.R. 82. 

Execution proceedings. 

(1) ‘ Applicability of rule of res judicata to — 
See Rich Judicata, No, 8, U.B.E. (1907), Civil 
Procedure, 1. 

(2) Death of decree holder pending stay of — 
Riglft of minor to revive — Limitation — Sec 
Limitation Act, No. 16, 11 C.W.N.* 883. 

Execution Sale. 

(if Waiver, — Judgment debtor foregoing right 
to object for irregularity and inadequacy of 
'price, not on the ground of fraud ! — Invest - 
tigation — Honest combination and dishonest 
concert , distinction between — Execution sale, 
when vitia ted — Fraud — Decree - holder or 
auction-purchaser — Combination among 

bidders, lawfu l or unlawful — Test — A notion 
sale bidders' combination. 

A judgment-debtor, t who obtains an adjourn- 
ment of sale upon the condition that he would 
not raise any objection on the ground of 
irregularity and inadequacy of price, does not 
waive his right to question the sale on the 
ground of fraud. He is entitled to have his 
allegation of fraud fully investigated fa). 

It cannot bo affirmed as an inflexible rule of 
law that a combination among intending 
purchasers not to bid against each other cannot 
under any circumstances amount to fraud [b). 

All judicial sales of property should be free 
from undue influence, controlling or stifling 
competition and threat ; but there is nothing to 


Execution Sale.— (Continued). 

prevent persons from combining from honest 

motives to purchase property at such sales (c). 

There is a distinction botwedif ' 'Mif ^honest 
combination ®Bong intending purchasers and 
a dishonest conceit for the suppression of all 
competition (d). 

The test, in each case, is, what was the object 
of the agreement among the bidders ; it is the 
end to bo accomplished which determines 
whether a combination is lawful or otherwise. 
If the object be to obtain the property as a 
sacrifice by artifice, the combination is fraudu- 
lent ; if the object be to make a fair bargain or 
even to divide the property for the accommoda- 
tion of the purchasers, the combination cannot 
be said to be fraudulent (e). 

If fraud is Established on the part of cither 
the auction -purchaser or the decree-holder, the 
execution-sale is vitiated (/). Amlika Prasad 
Singh y. R. H. Whitwell and Sitaram Singh, 
GC.L.J. 111. 

Mookeujee and Hot.m wood, j j. 

Deferences: — ( a ) 6 C.L.J. 02, F. ( b ) 27 I. A 
17 -23 M. 227, Expl. (c) G Moo. C.P. 316; 

3 Brod. and Bing. 116;23R. R. 626; 6 Car- 
and Pay. 289 ; 1 Coll. 243 ; 8 Jur. 507 ; 63 E.R. 
402 ; 26 Beav. 187 ; 28 L.J. Ch.218 ; 4 Jur. (N.S., 
1290; 7 W.R. 81 ; 53 E.R. 809; L.R. 19 Eq. 
426, B ; (d) 1 C.L.J. 85, R. (e) 15 Howard 
494 ; 6 Wallace, U.S. 276 ; 7 Wallace, U.S. 
559 ; 168 U.S. 471, II, (/) 6 C.W.N. 279 ; 6 C. 
W.N. 283, B. 20 M. 10, dissented from. 

(2) Sale in execution, suit to set aside — Par- 
ties bound by sale — Limitation Act, &ch. II, 
Art. 12 (a)— Civ. Pro. Code, 8. 312. 

A sale in execution of a decree can only deal 
with and pass the right, title and interest of 
the judgment-debtor ; and it cannot pass the 
right, title and interest of others than the judg- 
ment-debtor. S. 3.12, Civ. Pro. Code, states 
that the Court confirming the sale confirms it 
as regards parties to the suit and the pur- 
chaser. 

Art. 12 (a) of tho Limitation Act is not 
applicable to a case, in which the plaintiff was * 
not a party to or bound by the sale, which is 
sought to be set aside. Hajee Goya Kaka ir, 
Zaccheus, 4 L.B.R. 40. 

Hartnoll, j. 

References (a) Born. H.C. Rep. A.C.J, 139 ; 
11 B. 119; 11 B« 130 ; 20 M. 118, F. 

(3) Application to set aside— Civ. Pro. Code, 
8s. 244, 311 — Agreement to pay on certain 
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Execution Sa it, ^(Continued). 

date — Forfeiture— Court of Equity, when to 
interfere— Contract, essence of-~ Intention. 

Where an agreement secured i«r simply one 
for the payment, of money, relief is afforded 
against forfeiture on the ground that such con- 
dition and forfeiture are intended merely as a 
secufSI^ior the payment of money. 

It canuot be affirmed as a general rule that 
equity will relieve against forfeitures in all cases 
where compensation can be made. If forfeiture 
is occasioned by accident, fraud, surprise or 
ignorance, a Court of Equity will interfere and 
relieve against forfeiture so caused, but a Court 
of Equity will refuse to aid a defaulter, if the 
forfeiture is wilful or is the result of gross negli- 
gence. » 

Whether the time of performance fixed by an 
agreement is of the essence of the contract or 
not, depends upon the intention of the parties. 
It must be ascertained whether, in fact, the 
performance of the contract by one party was 
meant todepend upen the other party’s promise 
being fulfilled by the day named therefor, or 
whether a day was named merely in order to 
secure performance within a reasonable time. If 
the former is found to have boon the intention, 
no relief can be claimed against forfeiture; if 
the latter is found to have boen the intention, 
equity will not refuse relief, if the promise 
required to be performed was performed within 
a reasonable time. 

When the parties agreed that, if the judg- 
ment-debtors pay a certain sum to the decree- 
holder within one month, the execution sale 
shall be set aside : 

held , that the intention of the parties was 
that performance within the prescribed time 
was essential. Even if performance within the 
time had been merely material and not essen- 
tial, no relief could be granted, unless the delay 
which occasioned the default was satisfactorily 
explained and accounted for. Such an agree- 
ment is a valid and enforceable agreement. 
Harakh Singh y. Saheb Singh, 6 C.L.J. 176. 
«Mookehjee and Holmboou, jj. 

Reference : — (a) 29 0. 577, R. 

(4) Entries in proclamation of sale as to 
encumbrance, how far binding on purcha- 
ser — Validity or otherwise of encumbrances 
ivrongly entered therein —liability of pur- 
chaser at an execution sale to pay off the 
encumbrances entered thwein— Right of 
original owner to recover amount of encum- 
brance wrongly notified at the time of sale, 


Execution Sale. - ( Continued ), , 

but subsequently found to have been paid 
off— Purchaser at an execution sale for full 
value , liability of— 'Trust as to the amount 
of encumbrance wrongly entered. 

On July 4th, 1896, one 0 mortgaged village 
! G to the defendant for Rs. 4,000 and 'em 
j August 21st, 1896, C mortgaged the^ame vil- 
lage G and a share in another village D to the 
defendant for Rs. 6,000. In execution - of a 
money -decree held by two other persons the 
village G was put up for sale in October 1900 
and was purchased by the defendant for.Rs. 
14,633. In the prociamalion of sale , it was 
stated that the village was subject to an encum- 
brance of Its. 10,u00 # uttd«r the two deeds of 
1896, abovementioned. As a matter of fact the 
mortgage of August 21st, 1896, had been paid 
off and only a sum of Rs. 5,543 was due on 
account of the mortgage of July 4th, 1896, 
After the sale the defendant was in uue course 
put in possession of the property sold. In the 
present suit, the plaintiff, son of C, claimed 
redemption of the mortgage of July 4th, 1896, 
contending that the sale of the village G was 
not binding upon him inasmuch as at the time 
of sale the mortgage of August 1896 had boon 
paid off and defendant having taken ait advant- 
age of this fact was a trustee of tliu village for 
him or at least of the benefit improperly obtain- 
ed by him. The defendant contended that 
the sale was binding upon the plaintiff. It 
was proved that the mortgage of August 1896 
had been paid off and that the village G was 
not worth more than Rs. 20,000. 

Held , that the defendant, having purchased 
the property for Rs. 14,633 with an oncuni- 
brauoe of Rs. 5,543, had paid almost the full 
value of the property, and had not therefore 
obtained by his purchase any benefit of which 1 
he should bo considered a trustee for the plain- 
tiff. 

Held , further, that a purchaser at an execu- 
tion sale cannot avoid his purchase merely be- 
cause charges not entered in the sale statement 
are found to be enforceable against the property, 
nor is such a purchaser bound to admit the 
existence or validity of charges, merely because 
they arc entered in the sale statement. Seth 
Jai Dayal y. Thakur Ambar Singh, 10 O.C, 
252. 

Chameii, j.c. and Giuoevan, a.j.c. 

(5) — of property subject to charge for main- 
tenance— Applicability of principle of S. 55 (5) 
(d), Transfer of Property Act, to— See Contract 
Act, No, B0, 17 M. L,J. 250, 
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Exaeution Sale— (Concluded). 

(6) Hblding, at an earlier hour than that 
mentioned in proclamation of sale— Material 
irregularity— See Civil Pro. Code, No. 176, 
U.B.R. ( 1907 ), Civil Procedure, 9. 

(7) Setting aside of— Fraud— Rights of 
parties—] See Limitation Act, No. 80, 6 C.L.J. 
17. (PX). 

(8) Reversal of decree— Ex parte decree— 
Reversal of sale— See Appellate Court, No. 
9, 6 G.L.J 92. 

Execute r- 

(1) by implication, what constitutes — She- 
bait or trustee if executor by implication — 
See Probate, No. 1, 6 C.L.J. 458. 

(2) Purchase of trust property by— Duty of 
— See Trusts Act, No. 3, 9 iSotn, L.Rv 606. 
Executory contract. 

(1) Benefit of, if actionable claim and can 
vest in official assignee — Sec Tratsfeii of 
Property Act, No. 1, 11 C. W.N. 566. 

* Ex parte ’decree. 

(1) Setting aside of — Sale- Appeal against 
order setting aside sale — See Civ. Pro. Conn, « 
No. 135, 6 C.L.J. 102. 

(2) Decree set aside as against one of several 
joint judgment-debtors— Decree passed subse- 
quently against exempted party— Execution of 
decree— See Limitation, No. 6, A. W.N. (1907), 
204. 

(3) Execution of— Reversal of decree — Rever- 
sal of execution aalo— See Appellate Court, 
No. 2, 6 C.L.J. 92. 

(4) Setting aside— Principles applicable — See 
Civ. Pro. Code, No. 68, 6 C.L.J. 226. 

‘ Ex parte ' order. 

(1)— admitting appeal— Application to discharge 
-—Delay, effect of — See Limitation Act, No. 13, 

12 C.WJN. 25. 

Expert Evidence. • 

(!) Practice — Costs — Solicitor— Expert know- 
ledge a$ fo handwriting— Extra char gen for 
the work— Taxing Master '$ decision— 
Review by Chamber Judge. 

In a suit to obtain probate of a will, the de- 
fence was that the will was a forgery. The 
defendant* 8 solicitor, failing to obtain an 
expert in handwriting, made a special study 
of the subject occupying 128 hours, and arrived 
at the conclusion that the will was not genuine. 
Be, then, notwithstanding Counsel’s opinion to 
fcfee eqtitrory, got the suit decided in his clients, 
cos&, the defendant '8 loli- 


Expert Evidence— ( Concluded) , 

oitor claimed his extra fees for the special 

work ; but the Taxing Master the 

Held , in revlll r of taxation , that the solicitor 
was entitled to special remuneration for his 
work in qualifying himself as an expert in hsS6 : 
writing. D&hlbal y> Sunder Jt Dam jt, 

L.R. 819 = 31 B. 430. 

Russell, 

Ex-Proprietor. 

(1) Right to sell a liouse — Common law — 
Sale of site and materials— Wajib-ul-arz. 

A wajib-ul-arz provided that an ex-proprietor 
had a right to sell the materials of the house ; 
held that the terms implied that the site could 
not be sold avid a purchaser from the ex-pro- 
prietor could not acquire the right to live in 
the house. Such was also the common law of 
these provinces. Jamna Prasad y. Panna 
Lai, 4 A.L.J. 754 — A. W.N. (1907), 287. 
Griffin, j. 

Reference : — 20 A. 248, It, 

Falkar. 

(1) — rent is rent within the meaning of 
Bougal Tenancy Act — See Act VIII of 1885 
(Bengal Tenancy), No. 30, 6 C.L.J. 660. 

False imprisonment. 

(1) Informatioji given to the Police — Prose- 
cution after investigation — Acquittal of 
accused — Suit for damages for — against 
informant , maintainability of, 

A informed the Police that certain persons 
had attempted to murder him and named the 
plaintiff aud others as being those, who had 
done the act. The Police, after holding an 
investigation, sent them to a Magistrate. After 
holding a premilinary inquiry, the Magistrate 
committed them for trial to the Court of Ses- 
sion. The trial resulted in the acquittal of the 
accused, A was now sued for damages for 
false imprisonment. H eld, that the suit was 
not maintainable. Balbhad da r Pande y. 
Basdeo Pande, 3 A.L.J 650=29 A. 44. 

Stanley, c.j., and Rustomjee, j. 

Reference : — 26 M. 262, Appl, 

Fees. 

Advocate’s rights to sue for fees— See Advo- 
cate, No. 2, 4 L.B.R. 55 (F.B,). 

Fishery Right. 

(i) Fishery right in tidal and navigable river 
when the river changes its course— Right of 
■ ; Government, . :• ^ ;Iy h 
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Fishery Right —{Concluded)* 

When * tidal and navigable river shifts its 
course^jlthory rights continue to subsist in the 
river ^l^ihew course. 

'•£ Government has the right to lease fishery. 
■ 'lights in tidal and navigable rivers (a). Ayub 
AMChowdhury y. Day a Bibi, 12 C.W. 

: -.ill^^riKi, c. J* and Shabfuddin, j, 

Reference :—{a) 10 C.W»N* 540 - 4 C.L.J. 61 

Foreign Company. 

(1) Right of, to sue in British Courts . 

A corporate body under the law of a 
foreign country can undoubtedly sue as such, 
under its corporate name, in British Courts 
throughout the world, but it mjust give some 
proof that it is duly incorporated under the Jaw 
of such country. Leong Ah Foon y. The 
Italian Colonial Trading Company, 8 L. B.R. 
261. 

Fox, c,j., and Irwin, j. 

Reference L. R., 7 Q. B. 293, R. 

Foreign judgments. 

(1) Submission to jurisdiction of B ustar Court 
— Reference to arbitration--- Invalidity of 
the award— Second reference without con- 
sent — Validity of second award- Foreign 
judgments — Jurisdiction of British Courts 
—S. 520, C.P. Code. 

The first defendant appeared as a party and 
submitted to the jurisdiction of the Bustar 
Court. The Court thereupon referred the matter 
to arbitrators, whose award became void accord- 
ing to the rules of procedure adopted by that 
Court. Subsequently, the Court, of its own 
motion, referred the matter to a second set of 
arbitrators, without the first defendant’s con- 
sent. The first defendant did not make any 
objection to the filing of the award. 

Held , that the first defendant was not compe- 
tent to raise objection to the decision of the 
Bustar Court based on the award, in the Courts 
of British India, on the ground of his want of 
consent. 9 

• Foreign judgments are binding upon the par- 
ties thereto in British Courts, even though the 
formalities of procedure, which ought to have 
been observed by the foreign Court, were not 
observed, (a) Gudaru Leela Krishuayya 
Naldu y. Maradu Gala Yenkat&r&thnam, 

<2 269 -30 M. 292. 

SUBBAHMANIA AlYAR and MlLLEK, «. 

Referee (1699) l OK 781, B. 


Foreigners. 

(1) Suit against— -Jurisdiction — 

Patent (Madras), No. 1, 17 M.L.J. 804. 

Forfeiture. 

(1) Consent deoree in terms of compromise— 
Forfeiture clause in the decree— Court's power 
to relieve against— See Civ. Pro. Code, No. 217, 
8 Bom. L.B. 813=* 1 M.L.T. a^-=31 B. 15 
(F.B.h 

(2) When equity will relievo against— See 
Execution Sale, No. 3, 6 C.L.J. 176. 

Forma pauperis. 

(1) Bight to sue in— Civ. Pro . Code, 5s. 407 
(c), 409. 

Where a person obtained a conviction against 
another, which was set aside on appeal, on the 
ground that the Magistrate was not competent 
to try the case, and the latter thereupon applied 
for permission to sue in forma pauperis for 
damages for malicious prosecution, the Court 
should not dismiss the application, on the 
ground that the suit is not maintainable, 
•bocause of the applicant not having been 
acquitted on appeal by reason of the original 
conviction having proceeded on evidence which 
the complainant knew to be false or on the 
wilful suppression of material information by 
him. The question whether the suit was not 
maintainable on such a ground is one, which 
was outside the scope of the question, which 
the Court had authority to decide under 8. 409, 
and pertained to the merits of the case. The 
Court should proceed with the enquiry into the 
pauperism of the applicant and pass the 
necessary orders under that section. Perob- 
shaw Serobshaw y. Gawri Butt Bog la, 3 
L.R.R. 248. 

Irwin, j. 

References '. — 26 M. 506, 6 C.WN, *70, {) 
Burma L.R. 130, R. # 

(2) Limitation Act [XV of 1677), Ss. 4 and 14 — 
Suit, institution of — Pauper— Application 
for leave to sue as pauper — Rejection of appli- 
cation — Time granted by Court for payment 
of Court-fees— Payment of Court-fees at 
the time when the suit was barred— Civ. 
Pro . Code (Act X2Vofim), S. m. / 

The plaintiff applied to the Court, on the 
19th August, 1908, for leave to sue in fc$ma 
pauperis . The application was inquired into 
and was rejected by the Court, on the lfith 
October 1904. On the same day, the Court, on 
the plaintiff’s application, granted Slim one 
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Forma pauperis.— (Concluded). 

month’s time to pay the Court- fees. The 
Court-fees were paid on the 14th November 
1904. 

The defendants contended that the suit 
should be taken as instituted on the day the 
Court-fees were paid, and it was, therefore, 
barred:— ■ ^ 

Held, (1) that the suit was barred (a). 

(2) that, even supposing that S. 14 of the 
Limitation Act, 1877, applied to the case, there 
was no good faith on the part of the plaintiff, 
in regard to the pauper proceedings. Ke- 
thaYlal Hiralal y. MayabhaJ Premchand, 
9 Bom. L.R. 204. 

Jenkins, c.j., and Ciian d a t a kk ah , j. 

References: — (it) 20 B. 508, F. 6 I. A. 120 = 
2 A. 241, distinguished. 

(3) Civ. Pro. Code , S. 411 — Suit in forma 
pauperis — Court-fee — Property of defendant 

sold to realize Court- fee Property sold 

subject to a mortgage — R ight i of mortgage e. 

Held , that the sale, subject to a m.irbgig e, 
of property belonging to the defendant in a suit 
brought in forma pauperis , for the purpose of 
realizing the Court-fee payble to Government 
by theplaintifF, does not preclude the mortgagee 
from bringing to sale the same property, in 
execution of a decree for sale, on his mortgage. 
Dost Muhammad Khan y. Man! Ram, 
A.W.N. (1907), 157 = 29 A. 537-^4 A.L.J. 720. 
Stanley, c.j. and Aikm in and Richards, 
jj. 

References:— 2 A. 198, overruled; IB. 7, D. 

(4) Compromise of suit in — withdrawal of 
suit— Failure in the suit, meaning of— See Civ. 
Pro. Code, No. 225, 8 Bom. L.R. 689 (F.B.) = 
31 B. 10. 

t 

(5) Party* suing in, not satisfied with prothon- 
otary’s decision — Application to judge in 
chambers— See High Court Rules (Bombay), 
No. 4, 9 Bom. L.R. 475. 

Fraud. 

(1) Whether decree of superior Court can be 
declared void by inferior Court on ground 
of fraud- -See Jurisdiction (General), No. 4, 
11 C.W.N. 579. 

(2) Suit to set aside decree on ground of 
Fraud— No. further relief claimed — See Juris- 
diction (General), No. 2, A.W.N. (1907), lt2. 

(3) — -in decree and in execution proceedings 
— Rmnedy—Soe Civ. Pro. Code, No. 74, 5 
G.L.J. 328. 


Fraud. — (Concluded ) . 

(4) Plaintiff’s failure to prove his case of 
fraud— whether he can be permitted to support 
cape on different ground— See Mortgage 
(General), No. 19, 5 C.L.J. 653. 

(5) Purchaser of occupancy holding — Re* 
purchase by him in execution of rent decree?**- 
Annualment of encumbrance — No fraud— See 
Act VIII of 1885 (Tenancy Bengal), No. 31, 
12 C.W.N. 114. 

(6) — in execution sales — Waiver — See 
Execution sale, No. 1, 6 C.L.J. 111. 

Fraudulent Transfers . 

(1) Plea of Benamee in — 

Every hindrance possible should be placed on 
the fraudulent disposal of property in order to 
cheat cteditors, and, where a person makes such 
a fraudulent disposition or a disposition with 
such a fraudulent intention, the Courts should 
not grant him relief, by putting him back into 
the position that he was in, before he made it. 
The refusal of relief in such cases would tend 
to restrict the practice, as persons will be less 
prone to resort to fraud, for fear of the conse- 
quences. The protection of the creditor is a 
much more important matter than the grant- 
ing of relief to a person, who has lent himself 
to fraudulent practices, whether the intended 
fraud has been carried into effect or not. No 
question of encouraging fraud on the part of 
the benamee holder should affect the question 
in such a case. Ma Le y. Po Talk, 3 L.B.R. 
245. 

Fox, c.j., and Hartnoll, j. 

References : — 11 B. 708, 20 M. 326, F; 10 
C.W.N. 650, 21 W.R. 422, Diss ; 9 Equity 475, 
R. 

(2) Party to a fraud— Estate conveyed ton 
benamidar — Plaintiff not entitled to rely 
upon his fraud— Defendant not entitled to 
rely upon his fraud in defence. * 

When a fraud has been carried into effect, a 
party to it cannot, as plaintiff, plead the 
fraud to vitiate the transaction. Nor is it open 
to him, as defendant, to plead his own fraud as 
an effective answer to a claim to immoveable 
property conveyed by him to a benamidar. 
ShicUingappa Oaneehappa y. Hirasa Tukasa 
9 Bom. L.R. 542-31 B. 405, 

Jenkins, c.j., and Beaman, j. + 

(8) —of moveable property— -Validity of-— , 
See Transfer of Property Act, No, M. ? 
L J. 427*1 M.L.T. 851 = 30 M v 6. 



445 DIGEST OP CASfiS. 444 


Fraudulent Transfer* . — ( Concluded) . 

(4) See Transfer of Property Act, No. 28, 
11 C.W.N. 889. 

Freedom of Religion Act . 

See Act XXI of 1850. 

Ganjam and Yizagapatam Agency Rules. 

(1) Rule 20- -See Limitation Act, No. 59, 
17 M.L.J. 147. 

Gift. 

(1) Necessity for delivery of possession under 
Mahomedan haw — Subject-matter of gift 
remaining in donor's hands , effect of 
Contract Act , S . 25, Expin. 1— Buddhist 
Law (Gifts). 

S. 4 (1) of the Upper Bunm Civil Courts 
Regulation (or S. 18 of the Burma Laws Act, 
1898) only refers to cases of succession, inherit- 
ance, marriage or caste, or any religious usage 
or institution. And questions relating to gifts, 
which do not fall under any of those heads, 
must be governed by S. 25, Contract Act. This 
lias been so held in regard to gifts by and to 
Budhists (a). The effect of Expln. 1 to S. 25, 
Contract Act, is that a gift actually made is 
valid, though it may not have been expressed 
in writing or registered. 

The Mahomedan Law' does not render it 
impossible fora husband to make a gift to his 
wife of the house in which they both live (b). 
Actual delivery of possession is nob necessary. 
If the character of the possession changes, the 
more retention of the subject-matter of the gift 
in the hands of the donor would not » fleet the 
validity of the gift. 

Under the Mahomadcn Law, the husband 
takes a fourth of his wife’s estate, where there 
are children. 

It depends upon the circumstances of each 
case whether the Mahomedan or the Buddhist 
Law applies to gifts. Abdul Oaf up y. Deyan 
Singh, U.B.R. (1907), Buddhist Law— Gift 1. 

Shaw, j.c. 

References : — (a) C.A. No. 208 of 1905 (unpub- 
lished), Vi; (b) 28 A. 147, It. 

,0 )— by adopted son to father— Fiduciary re- 
l&tionship of father and adopted son — Burden 
of pt*oof of undue influence — See Contract Act, 
No. 4, 17 M.L.J. 19 = 2 M.L.T. 4=30 M. 169 

(#•). , 

. (8) Residence of donor in house given away 
— See Mahampdan Law (Gift), 

; M.l|| 18a 


Gift.— (Concluded). 

(4)— of land, made on conditions that it 
would be liable to he taken back,, in the event, 
of donee transferring it, whether repugnant to 
the original transfer- See Transfer Of Pro- 
perty Act, No. 12,4 A.L.J. 708. M - 

Good-will. 

(1) — Sale of good-will — Sellct' 1 not entitled to 
solicit old customers — Nenvspaper — Sale of 
proprietary rights. 

Where a person sells his good-will in a busi- 
ness, the vendor after sale is not entitled to 
solicit his old eutomersto the prejudice of the 
purchaser. 

Hence, where the proprietor of a newspaper 
sells all his rights in it to another, he is not 
entitled to solicit the old cumstomers of the 
paper when it was under his control. Damodar 
Laxman Lele y. Kashinath Waman Lele, 
9 Bom. L.R. 312. 

Russell and Aston, jj. 

(2) Survival of— See Trusts Act, No. 3, 9 
Bom. L.R. 606. 

Goshain. 

(1) Posthumous chela — Appointment by 
widow of Goshain — inheritance — See HinjjU 
Law (Inheritance), No, 1, 3 A.L.J. *717. 

Grant. 

(1) Construction of doubtful grant — See 
Lease, No. 1, 11 C. W.N. 809. 

(2) Endowments for religious purposes 
and personal grants— Applicability of S. 4 of 
Pensions Act— See Act XXIII of 1871 
(Pensions), No. 4*a, 17 M.L.J. 549. 

Guardian ad litem. 

(1) Cixnl Procedure Code , 444— Duty of 

Court as regards appointment of a guardian 
ad litem. 

Where the defendant or respondent to a suit 
or appeal is a minor, it is the duty of the 
Court not only to appoint a guardian, but to 
satisfy itself that the proposed guardian is a fit 
and proper person to represent the minor, to 
put in a proper defence and generally to act in 
the interests of the minor. The duty of, the 
Court is not a mere matter jot form. Ram- 
chandra Das y. Jot! Prasad, A.W.N. (1907), 
225 = 29 A. 675. 

Knox, c.j., and Richarus, 3 

Reference :— 30 I A* 182, D. A 

(2) — who cannot be seized- Court's duty— 
Procedure. 
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Odardlan ad litem. — ( Concluded ) . 

Where a guardian afi litem is absent from the 
Goffritry and so fcannot be served with d notice, 
heis useless, and the Court should proceed to 

■ Kt another guardiah. If a Court-sale takes 
with such a guardian for the minor, the 
minor should be considered to have been un- 
mpresented'^ien the sale took place. The sale 
r should, consequently, be set aside (n). Absa 
Beeniv MaidiraaRowther, 17 M.L.J. 179. 

Benson and Wallis, jj. 

P: 

Reference (a) 32 C. 296, R, 

(3) Guardian ad litem— Appeal— Guardian 
ad litem not made a party by appellant j 
Limitation . » 

/Where a guardian ad litem of a defendant 
respondent was not made a party to an appeal 
died by the plaintiff, until after the period of 
limitation for filing such appeal had expired, 
it was held that the appeal was not for this 
reason time barred. Rup Chand y. Dasodha, j 
A.W.TST. 1907, 290. 

Stanley c.j., and Bubkitt, j. i 

Reference 4 A. 37, F. 

(4) Appointment of, how long continues — 
See^Civ. Pro. Code, No. Ill, 5 C.L.J. 434. 

(5) Reference to arbitration hy, # of minor, 
without Court’s sanction, validity of— See Civ. 
Pro Code, No. 223, 4 P.R. 1907 - 20 P.W.ll. 
1907. 

(6) Court’s power to appoint— Effect of 
appointment — Sec Mahomedan Law (Succes- 
sion), No. 3, A. W.N. (1907), 221. 

(7) Whether married woman to be appointed 
as, of her minor son, while her husband is 
alive, but non compos mentis — See Civ. Pro. 
0WR, No. 233, 4 A.L.J. 698. 

(8) Married woman Appointed, for her minor 
sons— Validity- 8oq Civ. Pro. Code, No. 232, | 
6 C.LJ. 36. 

(9) Appointment of, conditions necessary for j 
—See Civ. Pro. Dope, No. 232-u, 10 O.G. 321. j 


**Wdiaii and 

was held that the agent Ought to be allowed 
those advances in taking the accounts. ; 

Where the plaintiff seeks relief from a Court 
administering equity, he must do equity him- 
self. 

A guardian cannot bind his minor ward by a 
personal covenant (a). Surendra Nath Sarkar 
y. AtuI Chandra Roy, 34 C. 892. 

Maclean, c.j., and Holm wood, j. 

Reference : — 11 B. 561, F. 

(2) Guardian ad litem, duty of— Dewee, 
token to be set aside, for the negligence of 
the guardian— Test — Minor, to prove what. 

The gaurdians of infants are not bound to 
contest all claims against an infant's estate 
whether well or ill-founded (a). 

If the omission by a guardian to plead a 
defence is fraudulent or amounts to gross mis- 
conduct, the decree may be avoided (b). 

If there has been gross negligence on the 
part of a next friend in the conduct of a suit, 
the decree may be successfully impeached by 
the infant ( c ). 

The test is, whether the inaction of the guar- 
dian amounted to neglect of duty or was in 
best interests of the infant. It is not every 
kind of negligence nor any amount of negli- 
gence which would render proceedings, other- 
wise regular and proper, liable to be opened up ; 
it must ba such negligence as leads to the loss of 
a right, which, if the suit had been conducted 
or resisted with duo care, must have been 
successfully asserted (d). 

It is not sufficient for the minor to allege 
that the suit was not defended by the guardian 
ad litem ; it ought to bo alleged and proved 
that an available good ground of defence was 
not put forward at the hearing by the omission 
of the guardian to appear at the trial (i). 
Parmeswari Perahad Narayan Singh y. 
Sheo Dat Rai, 6 C.L.J. 448. 


Gu ardian and Minor. 

(1) Suit for (iccount by minor againft his 
agent— Advances made for minor's benefit 
—Guardiwi-spOwer to bind niinor^Prin- 
cipal and agent. | 

Where a minor comes to Court to h|ve an 
^jlooqsUnt taken as between himself andhisfagent, 
.is found on taking that account that the 
agent has made cert&inadvances to th^j guar- 
dian advances had 

been oDnlied for the henefft of the mliior, it 


Mookerjee and Holmwood, jj. 

References (a) 14 ^K.LA. 393 (399), fi. 
(b) 3 C.L.R. 17, R. (e) LWi’ 18 Eq. 573 ajd 
22 as, R. (d) 5 C.W.N. 58, R. 6C.L.R. * 

(e) 12 C. 69; 2 C. 288' (23®^^ 

• :(3);Chnfmcf ojf 

Contract byguardio 
— Personal UabiRty$- 
WoODROP’PE, 3 ,— 
be granted of a cqnt&t 
dian on behalf of a. 
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Guardian and Uinov.— (Continued). 

one which, being within the guardian’s powers, 
binds the minor. 

An agreement for sale and purchase entered 
into on behalf of a minor may be specifically 
enforced, notwithstanding the fact that it 
involves a personal liability to pay the price, if 
the agreement be carried out, and also damages 
in lieu of, or in addition to, specific performance, 
if the agreement be broken (a). Mir Sarwarjan 
y. Fakhr addin Mahomed Chow dry, 11 C.W.N. 
34 and 207 = 34 0. 1G3 = 1 M.L.T. 360 = 4C.L.J. 
431. 

Ram pin i and Woodroffe, j.j. 

Reference : — 14 I. A. 89, R. 

(4 ) Contract — Specific performance — Contract 
to Hell by guardian with permission of Judge 
— subsequent sale with per mission for higher 
prices. 

A Court will not specifically enforce a con- 
tract, made by the guardian of a minor, if it is 
shown that it was made to the detriment of the 
minor. 

Where, therefore, a guardian contracted to 
sell to A the minor’s property for Rs. 725, with 
the permission of the Judge, and subsequently 
sold it to 13 for Rs. 825, with the renewed sanc- 
tion of the Judge, who, however, gave notice of 
the higher bid to A, who declined to pay the 
higher figure, held that the first contract could 
not be specifically enforced. Chittar Mai y. 
Jagannath Per sad, 4 A.L.J. 24-A.W.N. (1907) 
25 = 29 A. 213. 

Stanley, c.j., and Bubkitt, j. 

(5) Cessation of guardian's powers when 
minor comes of age — Court's jurisdiction to 
order guardian to spend minor's property 
after such cessation — Appeal — Revision. 

Under S, 4 (2) (c) of Act VIII of 1890, the 
powers of a guardian cease from the date on 
which the minor comes of age, and after that 
period, the Court has no jurisdiction to make 
an order, allowing. the guardian to spend the 
property of the ward, for the marriage of the 
wards’s sister, however proper the expense 
might be in the interests of the girl. No appeal 
lies against such an order, but the Court may 
the appeal as a revision petition under S. 
022, Civ. Pro. Code. Seetharama Bhagavathar 
Y, B alar am a Bhagavathar, 17 M.L.J. 199. 

Benson and Wallis, jot. 

(G) Considerations for appointment of guardian 
of the pe^n of minor— See Act VIII of 


Guardian and Minor.— (Concluded). 

1890 (Guardians and Wards), No. 5, 9 Bom. 

L. R. 923. 

(7) Status of a Mahomedan mother as guar- 
dian of the property of her minor children- — 
Sec Mahomedan Law (Sale), No. 1, 4 cfpJ. 
578 = 11 C.W.N, 160=34 C. G5. 

(8) Question whether sale by guardian was 
for benefit of minor, whether a question of fact 
or of law — See Mahomedan Law (Alienation), 
No. 1, 4 C.L.J. 485 = 11 C.W.N. 71 = 34 C. 36. 

(9) Sufficiency of order for certificate of 
guardianship under Act XX of 18G4 ^Bombay, 
—Sec Act IX of 1875 (Indian Minority), No. 
2, 8 Bom. L.R. 897 = 31 B. 80. 

(10) Suit for money advanced to minor — 
Registration of bond executed by guardian — 
Necessaries supplied to minor—See Limitation 
Act, No. GG, 10 O.C. 38. 

;il) Sale by de facto guardian of Mahomedan 
minor — Effect on the minor — See Transfer of 
Property Act, No. 15, 1 M.L.T. 433 = 17 

M. L.J. 9. 

(VI) Hindu Law — Mother in possession on 
behalf of minor son — Possession of mother, 
nature of — See Adverse Possession, No. 2, 17 
M.L.J. 14. 

(13) Suit to sot aside compromise entered in- 
to by pleader engaged by the guardian of the 
minors, against the express wishes of the guar- 
dian — Grounds other than fraud — Right of 
suit — See Minors, No. 2, 34 C. 83. 

(14) Mortgage of minor’s property by natural 
and de facto guardian — Minor’s liability — Lia- 
bility to pay interest— See Moutuauk(Qknejial), 
No. 11, 5 C.L.J. 542. 

(15) Mortgage by guardian— Proof of mort- 
gagee’s belief in the existence of a reasonably 
credited necessity — See Act V of 1881 (Pro- 
bate and Administration) /No. 6, 2 M.L.T. 343. 

(1G) Certified guardian— Discharge of debt 
due to a minor given by his brother without 
concurrence of certified guardian— Effect— See 
Torts, No. 1, G C.L.J. 383. 

(17) Certificated guardian, mortgage execut- 
ed by, without the sanction of the Court— -Not 
void ab initio — Its nature and effect— See Civ. 
Pro. Code, No. 232, 10 O.C. 321. 

(18) Suit by minor, to sat aside decree passed 
against him — Want of proper representation or, 
gross negligonce of guardian ad litem to be 
proved— Sae Civ. Pro. Code, No. 232-a, 10 
O.C. 321. 


c 29 



451 THE CURRENT INDEX. 1907. 459 


Guardian and Waids Act. 

See Act YIII of 1890 (Guardians and 
Wards). 

Haqq-buha. 

Sp for the recovery of — Jurisdiction — See 
AcPKVi of 1887 {Punjab Tenancy), No. 4, 
95 P.R. 1907 (Foot-note). 

Hereditary Yi&age Offices Act. 

See Act III of 1895 (Madras). 

High Court. 

(1) Powers of, to intglfere with appellate 
judgment under S. 195, cl. (6), Crim. Pro. 
Code— See Section to Prosecute, No. 6, 11 C. 
W.N.195. 

(9) Power to revise proceedings in the 
Bombay Court of Small Causes — See Civ. Pno. 
Code, No. 303, 8 Bom. L.R. 9G9r-_31 B. 138. 

(3) Power of High Court in framing rules 
under S. 652, C. P.C — See Hioh Court Rules 
(Bombay), No. 2, 9 Bom. L.R. 1138. 

High Court RuleB (Bombay). 

(1) Third party proceedings, object of — When 
leave should be granted — Jlefusal to give di- 
rections on summons amounts to a dismissal 
of the third party. 

The object of third party proceedings is to 
enable the Court to try once for all an issue 
of fact, in which all parties are alike interested. 
The Court has to see, first, th?t nothing is 
done, which would put a plaintiff to additional 
expense or difficulty, and secondly, that he is 
not embarrassed hv the introduction of third 
party in his suit. 

An action comes to an end, as regards the 
third party, when the Court refuses to give 
directions on summons. Such refusal amounts 
to a dismissal of the dthird party from the 
action. 

« 

In giving leave to serve notice of claim for 
contribution or indemnity on a third party, 
the Court will not consider whether the claim 
is a valid one, but only whether the claim is 
bona fide, and whether, if established, it will 
result in contribution or indemnity. Sbivlal 
N&n&kram y. Shrikisson Balkissondas and 
Mitchel & Co*> 9 Bom. L.R. 374 - 81 B. 465. 
Davab, j. 

(2) Rules 17, 18 and 25— Certified copies re- 
quired by the rule — Limitation Act (XV of 
2877)— Civ. Pro. pode (Act XIV of 1882), 
S. 852 — Predentation of memoranda of se- 
cond appeals, <£c. — Accompaniments. 


High Court Rules (Bombay).— (Continued). 

An appeal, &c., if presented in time is validly 
presented for the purpose of the Limitation Act 
if it is accompanied by copies required by the 
Code of Civil Procedure, 1882. 

The accompaniments directed under rule 25 
of the High Court Rules are extraneous to the 
memoranda of appeals, applications or appeals 
in execution, and the rule does not fix any time 
within which they arc' to accompany the 
memoranda, &c. 

Per Chandavarkar , J.— No rule of High 
Court can add to or modify the conditions and 
limitations of the law laid down in the Limita- 
tion Act. It is true that the Court has the 
power of making certain rules given it by S. 
652 of the Civ. Pro. Code, and those rules must 
be “ consistent with” the Code. But there 
is no power given to frame a rule modifying 
any rule or mode as to computation of limita- 
tion prescribed, expressly or by necessary im- 
plication, in the Limitation Act. Chunilal 
Jethabai y. Dahyabhai Amulakh, 9 Bom. 

1 L.R. 1138 (F.B.) ~2 M.L. T.410. 

Russell, Ag. c.j., Chandavarkar, Hea- 
ton and Knight, jj. 

(3) Rule 80 (Civil circulars) — Construction 
of, — Application for execution not accompani- 
ed by copy of decree— Sec Limitation Act, No. 
128, *8 Bom. L.R. 892 = 31 B. 162. 

(4) Rule 80 A 1 — Pauper, petition to sue as 
— Proikonotary's decision — Application to 
Judge in Chambers • 

Under Rule 80 A 1 of the Bombay High 
Court Rules, it is the right of a party dissatis- 
fied with the Prothonotary’s decision, to apply 
to the Judge to have the matter adjourned to 
him ; and the Judge in Chambers is bound to 
take up the matter and decide it for himself. 
Meghbai y. Pc on jab ai, 9 Bom. L.R. 475. 

Davar, j. 

15) Rule 544 — Taxation— Bill cf costs— Prac- 
tice. 

• 

Rule 544 of the High Court Rules is no^ 
exhaustive. It gives a party chargeable with 
the bill power to apply to have his attorney 
bill taxed, J»ut it makes no corresponding pro- 
vision enabling the attorney to apply to have 
his bill taxed without the consent of the party 
chargeable therewith. 

Apart from the Rule, the Court has inherent 
jurisdiction to make any order tit&t seems to 
the Court reasonable and nece^ry in the 
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High Court Rules (BQmb&y).--{Coitcluded). 

interests of justice, when one of its officers 
applies to the Couft for an order for taxation 
of his costs due to him by his client. In re 

Fracn ji Cawasji Marker, In re Costs of Craw- 
ford & Co ,9 Bom. L.R. 1014. 

Davar, j. 

(6) Buie 577— Practice as to allowing costs 
of counsel — Costs of third counsel in a defended 
long cause— See Costs, No. 2, 9 Bom. L.R. 983. 


(7) Rule 859, limitation for proceedings un- 



High Court Rules (Caleutta). 

(1) Rule 51 o A (JO) — Registrar, power of , to 
dismiss a suit for want of prosecution. 

In a case where the Registrar had made a 
peremptory order that the plaintiff should file 
her affidavit of documents within a certain 
time, and, in difault, the suit to stand dis- 
missed for want of prosecution ; 

Held , that the effect of the Registrar’s order* 
was to fix a date peremptorily within which 
the affidavit must be filed and that, in default, 
the suit is liable to be dismissed on an appli- 
cation made to the Court. 

If, by the new Rule 515 A (10), it is intend- 
ed to give the Registrar power tc pass a decree, 
the Rule is ultra vires. 

The Court also can pass an order dismissing 
a suit, and an appeal lies from such an order (a). 
Kamalakhy Dossee v. Jotindra Mohun Bancrji, 
6C.L.J. 374. 

WoODllOFFE, J. 

Reference : — (a)19B. 307. F. 

(2) Rule 515 A — Authority to Registrar or 
Master to grant leave to sue— ultra vires— See 
Letters Patent (1865), No. 2, 5 C.L.J. 
405 and No. 1, li C.W.N. G63. 

High Court Rules (Madras). 

(1) Rules 154 & 155 of the Original Side rules 
# — Application to set aside dismissal for default 
—See Limitation Act, No. 117, 17 M.L.J. 

215 * ;i. 

High Court Rules (N.W.P.). % 

(1) Rule 197 of — Suspension of Advocate- 
Disciplinary authority of High Court— Counsel 
guilty of contempt — See Letters Patent 
(N.W.P& No. 1, 4 A.L.J. 34=9 Bom. L.R. 
9,(*X.gff v 


Hindu Law. 

1. — General. 

2. — Adoption. 

3. — Alienation. 

4. — Ceremonies. 

5. — Conversion. 

6. — Debts. 

7. — Gift. 

8. -^Guardianship. 

9. — Impartible Estates. 

10. — I N H K1UTA Ncl 

11. — Joint Family. 

12. — Maintenance. 

13. — Marriaoe. 

14. — Partition. 

15. — R e L icno u s Kn do wments . 

10.— H Matters. 

17. — Reversioners. 

18. — Self-Acquisition. 

19. — Stridhan. 

20. — Succession. 

21 . — Surv I VOItSH 1 P. 

22. — Widow, 

23. — Will. 

i-i. — (General). 

(1) Suit for redemption by father dismissed 
— Second ■ suit by sons — Only son’s share re- 
deemable— See Mortgage (Redemption), 
No. 3, 4 A.L.J. 17. 

(2) Construction — Text of M itakshara ordai- 
ning an omission to be sinful— Nature of obli- 
gation imposed— See Hindu Law (Succession), 
No. 5, 9 Bom. L.R. 1187. 

2.— (Adoption). 

(1) Sapinda's consent — Condition Validity 

of consent. , 

A stipulation, by a sapinda assenting to an 
adoption, that the adopted boy should not share 
in the joint property of the family into which 
he was to be adopted, but should be content 
with the property coming to him from his 
adoptive mother, would not by itself invalidate 
an adoption. Such a stipulation by a sapinda 
docs not show that he was actuated by corrupt 
or improper motives in giving his consent or 
that he did not consider the boy a suitable 
candidate for adoption, but shows that he only 
endeavoured to protect himself from loss result, 
ing from the property vesting in the adoptee 
after the adoption. The Court, howtver 
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Hindu Law. — ( Continued ). 

2. — (Adoption). — ( Continued) . 

decided nothing as to the effect of the stipula- 
tion. Srinivasa Aiyangar v. Rangaswami 
Aiyangar, 17 M.L.J. 822 = 2 M.L.T. 364 = 80 
M.%50. 

BENso^and Wallis, jj. 

Reference 11 M.L.J. 20, distgd. 

(2) Widow adopting with the consent of one of 
two IdnSken — Consent given on misrepre- 
sentation of her hutfgmd's authority nulli- 
fies the transaction . 

Whore the consent of one of the two nearest 
kinsmen, to the adoption made by a widow, was 
absent, but the widow had obtained the consent 
of the other, on the representation that she had 
received her husband’s authority to adopt, and 
it was found that no such authority was 
given : 

Held , that the adoption was invalid. Jonna- 
lagadda Yenkamma v. Jonnalagadda Subrah- 
maniam, 9 l'om. L.R. 89 (P.C.)~4 A.L.J. 150 
~5 C.L.J. 140-11 C.W.N. 345- IT M.L.J. 114 
M.L.T. 91-30 M. 50. 

Loud Davky, Loud Robertson, Sir 
Andrew Scoble & Sir Arthur Wilson, 

• jj. 

(3) Adoption by widow declared 'invalid— 

Continued residence of adoptee ivith widow 
—Renunciation of rights in natural family 
in consideration of widow's reversioners 
relinquishing their rights to succeed on 
widow's death— Transfer of Property Jet, 
£f. 0 (a.) — Limitation Act, Art . 1X7 — 

Adoptee's rights in natural family. 

Where a person was adopted, when a child, 
by the widow of one S, but, in 1883, his adop- 
tion was declared invalid, and he, however, 
continued to reside with the widow and, in 1896, 
orally renounced his*rights to share in the pro- 
perty of his natural family, in consideration of 
a relinquishment by the reversionary heirs of S 
of their rights to succeed to his estate on the 
death of the widow ; held , that the oral renun- 
ciation, even if valid, was without consideration, 
inasmuch as the relinquishment by the rever- 
sioners was in effect a transfer of an expectancy, 
which was a nullity by virtue of S. 6 (a) of the 
Transfer of Property Act (a). Moreover, there is 
nothing to indicate that ho abandoned, before 
1896, his claims to enjoy the property of his 
natural family or that he was excluded from 
t.ueh enjoyment, and, therefore, Art. 127, Limi- 
tation Act, is no bar to a suit by the adopted 


Hindu Law.— (Continued). 

—2.— (Adoption).— (Concluded). 

son for his share of the property of his natural 
family. Dhoorjeti Subbayyar y. Dhoorjeti 
Yenkayya, 2 M.L.T. 184 = 30 M. 201. 

Miller and Wallis, jj. 

Reference. — (a) 29 C. 355, R. 

f4) Construction of authority to adopt — 

Bandhuvallus, meaning of. 

The authority to adopt given by the will of a 
Hindu to his wife ran as follows: — “If my 
younger brother N has children, an<^if he would 
give his second son among them in adoption, he 
should be taken. In the meanwhile, if another 
is adopted, much trouble would occur. If a boy 
is available among relations, with reference to 
whom trouble* may not ensue, he may be 
taken.” The construction of the above words 
was held to be that, if the boy to be adopted is 
not the second son of the brother, the testator 
meant that ho should be taken from a 
family of relations, who were not likely to 
give trouble to the widow, that the con- 
cluding sentence was intended as advice or 
recommendation to the widow, and that the 
testator did not intend to make the adoption of 
a stranger dependent upon his brother’s con- 
sent. 

The word “Bandhuvallus”, in its popular- 
signification applies as well to connections of 
the wife as of the husband. Held there is 
nothing in the will in question, which confines 
the term to the testator’s own relations, exclud- 
ing those of his wife. Radha Rukminamma 
v. Narasimha Row, 17 M.L.J. 186 = 2 M.L.T. 
340. 

Subrahmania Aiyar and Miller, jj. 

(5) Adoption during wife's pregnancy. 

The fact that, at the time of making an adop- 
tion, the wife of the adopting father is pregnant, 
does not affect the validity of the adoption 
Daulat Ram y. Ram Lai, A.W.N. (1907), 57 = 
29 A. 310. 

Banerji, j. 

References 3 M. 180, 12 B. 105. F. 

(6) Gift by widow of portion of property 
inherited from husband— Subsequent adoption 
— Suit by adopted son — See Limitation Act, 
No. 109, 4 I.L.J. 354. 

(7) Power to adopt given by will to widow of 
testator — Disposition of family property, failure 
of, owiDg to birth of a son to testator’s brother 
— Validity of adoption — See Hindu Law (Joint 
Family), No. 5, 11 C.W.N. 769. (P.C.). 
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Hindu Law.— (Continued). 

3.— (Alienation). 

( 1 ) Daughter 's estate- -Mi takshara- -Mortga- 
gee Auction-purchaser and reversioner , 

contest between— Onus of proof— Necessity 
— Litigation , costs of —Right, title and 
interest, passes when — Re imbursement — 
L imitation— Res judicata . 

Per Hooker jee J — Under the law of the 
Mitakshara, the estate of a daughter is a 
limited and restricted interest only, and the 
limitation ai^d restriction must bo taken to be 
of the same description as applicable to the 
case of a Hindu widow in an estate inherited 
from her husband (a). 

Where the dispute is between t^ie mortgagee- 
auction -purchaser on the one hand, who may 
be supposed to have personal knowledge of the 
transactions and the surrounding circumstances 
at the time they took place, and the rever- 
sioner on the other, who was an infant at the 
time of the transactions and who has no 
personal knowledge whatever of the condition 
of the family when the loans are alleged to 
have been advanced, the burden of proof is 
upon the mortgagee to establish the validity of 
the transactions which form the foundation of 
his title. 

In order to establish necessity, it is to be 
proved that there were no funds in the hands 
of the limited owner sutTicient to meet the de- 
mands on the estate (b). 

Though costs of litigation arc a recognised 
head of necessity, this does not mean that a 
widow engaged in litigation has an unlimited 
power of borrowing. For the purpose of deter- 
mining whether or not there is legal necessity 
justifying an alienation by the widow, either 
by way of mortgage or sale, the creditor must 
show that the necessity actually existed, that 
the money was required for the purposes of a 
litigation, and that there was no other fund 
applicable in priority to the particular pur- 
poses (d). 

* 

•The test to bo applied in order to determine 
the exact interest which passes at a sale in ! 
execution of decree against a Hindu widow or 
a qualified proprietor similarly situated, is 
whether the suit in which the sale was direct- 
ed was one brought against the widow upon a 
cause of action personal to herself or one which 
affects the whole inheritance of the property 
in suit. It is important to consider the form 
of the suit and to construe whether the suit is 


Hindu Law.— (Continued). 

3. — (Alienation) . — (Continued). 

framed so as only to claim a personal decree 
against a limited owner or a decree which 
binds the entire inheritance (c). 

Though the necessity for the loan is estab- 
lished, before the creditor can enforce the 
contract in its entirety, he must^stablish the 
necessity for interest at an unusual rate (/). 

Where a person seeks to impeadlt and avoid 
a transaction on the ground that it was entered 
into by a person oiotnod with a qualified 
right of alienation in excess of his powers, he 
can be allowed to do so only upon re-imburse- 
menfc of the advantage, if any, which he may 
have obtained under it (</), 

Where the widow is dispossessed by virtuo of 
any alienation or other act of ownership of her 
own, her act. being effectual for her own life, 
is not adverse to the reversioner till her death 
and does not call upon him to bring any suit 
till then (/i). 

0 Where a decree has been obtained upon a 
fair trial in a suit against a Hindu widow, that 
decree is effectual and operative as against the 
reversioner, unless the decree can be success- 
fully impeached on some special ground. Such 
a decree operates as res judicata only in respect 
of questions tried iq the suit. In a suit to 
enforce a mortgage against the executant, who 
is a qualified owner, no question could arise as 
to whether or not the mortgage was executed 
under circumstances of necessity which made 
it binding upon the estate in the hands of the 
reversioner. Where the decree in the mort- 
gage suit was based upon a compromise, 
such compromise could not bind the rover* 
sioner (i). 

Quaere.— Whether a Hindu widow ca^ dele- 
gate all her powers in relation to the estate to 
an agent, so as to bind the inheritance by the 
acts of the latter. Roy Radha Kisstn y. 
Naur a tan Lall, G C.L.J. 490. 

Duett and Mookekjee, jj. 

References (a) G l.A. 15-4 C, 744-3 C.L. 
R. 4G5, relied on, (b) 24 l.A. 183-24 C. 189- 

1 C.W.N. G97, relied on, (d) 0 Bom. L.R. G23, 
F ; (e) 7 0. 357, F; (f) 18 C. 311-18 l.A. 1, 12 
l.A. 47 — 11 C. 379, 34 LA. 72-5 C.L.J. 344-= 
29 A. 331-11 C.W.N. 474-4 A.L.J. 232-17 
M.L.J. 233-9 Bom. L.R. 591 ; 5 C.L.J. 542, It; 
(g) 9 W.R. 108, 20 W.R. 187^11 B.L.R. 41G, 

8 M. 92, 5 B. 450, Appl.; (h) 8 C. 442, relied on; 
(i) A.W.N. (1907), 151. F. 
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Hindu Law.— (C ontinued). 

— B.—(AH Qn*Mon).—(Contimted). 

(2) Miiakshara — Mortgage by father, not for 
legal necessity and not for immoral pur- 
pose — Suit against father and son- -Decree 
— Mortgage-decree against father's share 
only— Money-decree against son . 

In a suitfto enforce a mortgage -bond execut- 
ed by a Mitakshara father, in which the mort- 
gagor’s ea^iwas made a party defendant, it was 
proved that there was no legal necessity for the 
loan, that the lcnderMid not make any enquiry 
as to the purpose o*f the loan, and the son failed 
|p establish that it was contracted by the 
father for illegal or immoral purposes. Held 
the plaintiff mortgagee waft entitled, in the first 
place, to have his security enforced as against 
the share of his mortgagor, and also to a decree 
which would enable him to realise his dues by 
sale of the share of the son in the ancestral 
property (a). 

The rule of law laid down by the Full Bench 
in (a) is not inconsistent with, and has not 
been over ruled by, the subsequent decisions of 
the Judicial Committee in Nanomi Rabuasin 
v . Modun Mohun (b), Bhaybut Prasad v. (Ur - 
ja Koer (c). 

Definition of “ antecedent debt l' in Khali- 
lul Rahman v. Govind Pcphad (d) approved. 

Kiahun Pershad Chowdhry y. Tepan Pershad 
Singh, 11 C.W.N. 013=5 C.L.J. 509 = 34 C. 
735. 

Mookekjee and Holm wood, jj. 

References :—(a) 5 C. 855 (F. B). F. (b) 13 
C. 21 = 13 I. A. 1, Ii. (c) 15 I. A. 99, R. (d) 20 
C. 328 Appr ; 11 C.W.N. 294 -34 C. 184, Diss. 

(3) — Right of Mitakshara son to set aide alien - 
nations of ancestral property made by father 
prior to son's birth— Mitakshara sou, right 
of redemption — Amendment of plaint— 
Inconsistent reliefs. 

If a Mitakshara son, claming a joint interest, 
wishes to contest the validity of mortgages of 
ancestral properties, effected by the father or 
grandfather prior to his birth, he must show 
that such an interest vested in him at his birth 
or by his birth. 

Qiucrc If the mortgage property remains 
unsold at the birth of the son, whether the son 
acquires a right to redeem. 

The Court refused to amend a plaint of a 
Mitakshara son, who, in his suit, sought to set 
aside mortgages effected by his father and 


Hindu Law*— [C ontinued). 

3.— (Alienation).— (Continued). 

grandfather prior to' his birth, by adding to it a 
prayer for redemption, Bholan&th Kitten Y. 
Kartick Kiseen Daskhcttry, 11 C.W,N. 462= 

34 C. 372, 

Chitty, j. 

References.— 6 I.A. 88 (P.C.), 3 B.L.R. 31 
(F.B.), 17 I, A. 194 (P.C.), R. 

(4) Grandfather paying income of certain 
joint family property to his daughter — 
Grandson not objecting — Estoppel — Mitak- 
shara l-i-27 . 

Where a grandfather merely credited to his 
daughter in his accounts some of the joint 
family property, and paid to her the income 
derivable from it, but the property itself was 
not severed from the joint estate, the fact that 
his minor grandson did not make a public pro- 
test against his grandfather’s payment during 
his grandfather’s lifetime, would not estop him 
from contesting tho validity of an alienation 
made of the corpus of such property subse- 
quently. 

The text in Mistakshara I-i-27 i^nnot be held 
to authorise the setting apart of sT considerable 
portion of the family property, whether move- 
able or immoveable, and the partition of it 
among the ladies of the family (a). Kungili 
Kamakshi Ammal y. Bappula Chakrapani 
Chettiar, 17 M.L.J. 405-30 M.452. 

Bonn am and Miller, jj. 

References : —(a) 29 B. 51, 24 B. 547, 22 M. 
113, D. 

(5) Specific Relief Act [l of 1877), S. 12 — 
Hindu Law — Gift by Hindu tvidow in 
favour of daughter — Sale by one sister to an- 
other— Surrender of estate— Cause of ac- 
tion — Reversioner. 

Where a Hindu w r idow, in possession of her 
husband’s estate, transferred portion of this pro- 
perty to her daughters by deeds of gift or sale, 
and one of these daughters subsequently convey- 
ed fhe portion so transferred to her to one of her 
sisters, held that these transfers did not afford 
any cause of action to a daughter’s son, the 
next presumptive reversioner, to maintain an 
action for a declaration that the transfers were 
made without legal necessity and would not be 
binding beyond the life-time of the widow. 
Tulsha y. Barn j 4 A.L.J. 677-A.W.N. (1907) 
209. ; . 

Aikmak, x. 
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Hindu Law.— {Continued), 

3.— 

Reference : — 11 A. 253, F. 

(•) Alienation of self acquired property by 
father — Son's right to question the validity 
— Testamentary disposition by a joint 
undivided member of Hindu family — 
Partition after bequest, but before the death 

. of testator — Validity of the bequest. 

A Hindu father is competent to alienate the 
self-acquired property, in any way he chooses, 
to the prejudice of the son’s right of succession, 
and the son is not entitled, under Hindu Law, 
to control his father’s power of disposition (a). 

A member of an undivided Mi takshara family 
cannot bequeath even his own sjiare of joint 
property, because at the moment of death the 
right of survivorship is at conflict with the right 
by devise. Then the title by survivorship, 
being the prior title, takes precedence to the 
exclusion of that by devise. 

But, where an undivided member of a joint 
Hindu family bequeathes his share of property 
and a partition of the property is made subse- 
quent to the execution of the will, but before 
the death ofthe testator, the bequest is valid 
(5). Bohan Lai y. Labhu Ram, 150 P.R. 1907. 

Rattigan and Shah Din, jj. 

References:— (a) 20 A. 267 (P.C.), R. (b) 103 
P.R. 1894 ; 18 C. 157 (P.C.), 153 distinguished . 
153 P.R. 1883, R. 

(6-a) Suit by mother for declaration that 
ancestral property in father's hands is 
liable for the marriage expenses of their 
daughter — Right of alienees. 

Marriage oxpenses of a daughter are a legally 
enforceable charge on the ancestral properties 
in the father’s hands according to the customary 
Hindu Law (a). 

The father cannot be allowed with impunity 
to alienate such properties with the clear mo- 
tive of defrauding his slaughter’s claims (6). 

The same principles should be applied to 
alienations, which are intended to defeat the 
unmarried daughter’s rights, to be provided 
with the usual expenses at her marriage, out of 
the famity property as to the wife’s or widow’s 
rights for maintenance against alienees who 
are mere volunteers or who conspired with the 
father to defeat the daughter’s claims (c). 

A suit would lie by a Hindu mother, as 
guardian, of her minor daughters, for a declara- 
tion that such ancestral properties, in the 


Hindu Law.— (Continued). 

— : Z.—(kUtnB&Qn).—(Co)icltided). 

hands of the father’s alienees, are subject 
to the obligation to provide sufficient funds 
for the reasonable expenses of her daughters’ 
marriages, when they arrive at marriageable 
ages, — except in bo far as such alienation is 
founded on a valuable consideration fit). 

But in such a suit the court is not bound 
to fix the exact amount which migM be requir- 
ed for such expenses* at the time of the marriage. 

(<) Min&kshi An an dam y. Subramonian Aru- 
mukha Nainar, 22 T.L.R. 74. 

Sad\siva A i yah, c.j., and Hunt, j. .% 

References :—(«) 23 M. 512 ; 6 A. G32 ; II A. 
220, F. 26 M. 51*2, dissented from, (b) 2 A. 
315 ; 5 B. 99 ; 23 A. 83, F\ 3 T.L.R. 38, Expl. 
(c) 18 T.L.R. 218, R and F. (d) 16 M.L.J. 
312 — 28 M. 57, R. (e) 6 A. 617 and 0 T.L.R. 
37, F. 

(6-6) Right of a co- widow to alienate her share 
obtained by partition with other eo- widows — 
right of surviving co-widows on alienor’s death 
— See Hindu Law (Succession), No. 1, 9 
Bom. L.R. 1049. 

(7) Alienation by Hindu widow of husband’s 
self-acquired property— Right of reversioners 
to question its validity— See Act XVIII of 1884 
(Punjab Courts), No. 9, 114 P.R. 1907. 

(8) Arroras of Tahsil Chawkal, Jhelum Dis. 
trict — Hindu Law — Alienation of ancestral 
property by sonless proprietor to sister’s son— 
See Customs (Punjab), No. 38, 115 P.R. 1907. 

( 0 ) The alienation by one of two co-widows 
is not ipso facto invalid— See Hindu Law 
(Reversion ebs), No. 4, 30 M. 3. 

(10) Dayabhaga Behoof— Right of mother to 
dispose of by will property given to her at 
partition between her sons — See Civ. Pro. Code, 
No. 106, 11 C.W.N. 239. 

(11) — by widow — Suit by reversioner to re- 
cover property — Limitation — See Limitation 
Act, No. 75, 8 Bom. L.R. 675 = 31 B. 1. 

4.— (Ceremonies) 

(1) Expenses for — to be set apart in a partition 
—See Hindu, Law (Partition), No. 6, 8 Bom. 
L.R. 632 = 81 B. 54. 

-5. — (ConYcrtion) , 

(1) Apostacy— Regulation VII df 188%, By- 
conversion before Act XXI of 28*50— female 
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Hindu Law.— (Continued), 

— -^.—(Conversion ).— (Concluded). 

— right to enter into a compromise — Award 
against a Hindu widow or daughter— Rever- 
sioners, right of — Family arrangement. 

A compromise made by a limited owner such 
as a Hindj^widow or daughter is not binding 
on the reversioners, even though it has been 
followed by a decree of Court, nor is a decree 
on an arbitration award, one of the parties to 
the submission having been a widow ; and the 
reversioners can lie bound, only by decree made, 
after full contest, in a bona tide litigation. 

& became a Mahomodan in 1845. He had a 

son D, who died a Hindu in R’s lifetime, leav- 

« 

ing two daughters. R died in 1851, leaving a 
daughter. At the time of his death, he was in 
possession of property. The daughters of 1) en- 
tered into a compromise with the son of It’s 
daughter, by which they divided the property 
with him. Held, that R, having become a 
Mahomedan, ceased to have any interest in the 
property after his conversion. The property 
passed to his son, on whose death it was inhe- 
rited by his daughters. Regulation VII of 
1832 did not abrogate the Hindu Law as to the 
consequences of apostaov and, moreover, Act 
XX«i of 1850 having come into force after R’s 
conversion in 1845, had no effect on the rights 
of the convert. 

Held, further, that the daughters of D had 
no more power to enter into the compromise 
than a widow would have had. There not 
having been any litigation ending in a decree of 
Court passed after full contest, the sisters 
exceeded their powers as limited owners making 
such compromise, and that, even if the compro- 
mise be regarded as a family settlement of 
doubtful claims, it was not within the sisters’ 
powers*to enter into it,* so as to hind the rever- 
sioners. Gobind Krishna Narain v. Khunni 
Lai, 4 A. L. J. 365 — A. \Y\ N. (1907), 151=29 A. 
487. 

Stanley, c.j., and Burkett, j. 

References :— 6 C. L.R. 81, (P.C.), 10 C.L.R. 
327, 5 Bom. L.R. 885, 8 A. 365, 4 A.L. J. 1GQ, 
1 White and Tudor’s Equity Cases 230, R. 

(2) Apostacy of wife— Rights of Hindu hus- 
band— Decree for custody of wife or restitution 
of conjugal rights— Sec Hindu Law(Marriage), 
No. 2,49 P.R. 1907. 

^3) Christian converts from Hinduism may 
forma Co*parcanerbhip— See Converts, No. 1, 
8 Bom, L.R. 770 = 31 B. 25. 


Hindu Law.— (Continued). 

6— (Debts). 

(1 )Mortngoge by karta of a Mitakshara family 
— Suit against karta and sons — Hindu law 
— Antecedent debt. 

Where a mortgage has been executed by the 
karta of a family governed by the Mitakshara 
law, the sons cannot set up thoir rights against 
the mortgagee, unless they are able to provp 
that the money, in respect of which the mort- 
gage has been created, was borrowed by the 
father for immoral purposes. 

To make the sons liable, it is not necessary 
to show that the debt secured by the mortgage 
was an antecedent debt of the father. 

Surja Prasad v. (lolab Chand (27 C. 762) 
and Luchmun Das v. Girldhur Chowdry (5 C. 
855) are not binding authorities, in view of 
the decision of the Privy Council in Musstt. Na- 
norni Babuasinv . Moduli Mohun (13 1. A. 1) and 
liliagbut Per sad v. Girja Kocr (15 I. A. 99). 

The limitation applicable to a suit brought 
by the mortgagee, as against the father as well 
as tho sons, is that provided by Art. 132 of Sch. 
11 of the limitation Act. Moheshwar Dutt 
y. Kishun Singh, 11 C.W.N. 294a|34 C. 184 
= 5 C.L. J. 441. 

Brett and Sharfuddin, jj. 

References 20 C. 328, 29 M. 200, R. 

(2) Interest Act (XXIII of 1839 ) — Contract 
Act (IX of 1872)— Debtor wrong f idly with- 
holding payment — Demand of payment by 
creditor — In terest — Hind it law . 

Neither the Interest Act nor tho Indian 
Contract Act affects the rule of Hindu law that 
in the case of a debt wrongfully withheld, after 
demand of payment has been made, interest 
becomes payable from the date of demand by 
way of damages. That law was in force, when 
the Interest Act was passed, and, under the 
proviso to the section of the Act, it has conti- 
nued to be in force. The Indian Contract Act has 
not interfered with that . law. Saundaitappa 
Andanappa v. Shivabacawa AmingoWia, 9 
Bom. 'L.R. 433= 31 B. 354. 

Chanda verkar and Pratt, jj. 

(3) Son's liability for father's debts as surety 
— Antecedent debt — Father's powers. 

Although a debt created by the father as a 
surety is binding on his sons (a), vet the father 
has no authority to alienate their shares by 
sale or to charge them by a mortgage. The debt 
may be binding on the shares of the sons as a 
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Hindu Law, ~( Continued ) . 

6.—(Debta).—(Contintted). 

money debt (b) ; and where the debt, in respect 
pf which the property was charged, was not an 
antecedent debt, but was a debt first incurred 
at the time when the mortgage was created, a 
decree in a suit on the mortgage should not 
charge the debt on the shares of the sons of 
the mortgagor in the mortgaged property. 
Raghttnath Addaikka Patter y. Natesa 
Ptllai, 17M.L.J. 1283. 

Benson and Boddam, jj. 

References (a) 11 M. 373, R ; \b) 21 M. 28, 
28 M. 200, R. 

(41 Manager — Debts for the family concern 
— Liability of sons to pay the debt. 

The father, being the managing member of 
a joint Hindu family which consisted of himself 
and his four sons, contracted a debt in tho 
course of his dealings relating to the joint 
family concern and for the purposes of that con- 
cern. He was assisted in his business by tlireo 
of his sons (defendants Nos. 1-3) : the fourth 
son was a minor* After his death, tho credi- 
tor brought^ suit against all the four sons to 
recover the amount from them : — 

Held , that the. estate of defendants Nos. 1-3, 
as well as their person were liable to pay the 
debt while the share of defendant No. 4 in the 
family property alone was liable (a). Gokul 
Kastur y. Am arch and Jasraj, 1) Bom. L.R. 
1289. 

Chandavarkak and Knight, jj. 

Reference : — (a) 22 M. 166, Doubted . 

(5) Mitakshara school— Decree for mesne 
profits against father— Debt not illegal or 
immoral — Son’ s pious obligation to pay. 

Under the, Mitakshara, a son is under a pious 
obligation to discharge a decree for mesne 
profits obtained against his father by a person 
whom the latter wrongfully kept out of posses- 
sion of immovable property. Peary Lai Binha 
v. Chandi Ch&ran Binha, 11 C.W.N. 163=4 U. 

L.J.80. 

• . 

Rampini and Mooke&jee, u. 

(6) Widow carrying on buswiess of husband 
—Death of widow— Liability of reversio- 
ners for trade debts incurred by widow , 

Trade debts properly incurred by a Hindu 
widow, on the credit of the assets of the busi- 
ness, to which she has succeeded ns the heiress 
°f her deceased husband, are recoverable, 
after her death, out of the assets of the 


Hindu Law*— {Continued). 

— — 6.— (Pebts (Continued). 

business, as against the reversioners, who 
have succeeded thereto, even in the absence 
of a specific charge. Radha Kishan y. Janki. 
A.W.N. (1907), 165. * 

Stanley, c.j., and Bukkitt, j. 

Reference : — 26 B. 206, F. 

(7) Joint Hindu family— Liability of sons in 
respect of a mortgage executed by the f ather 
— Exemption of sons’ interest — Subsegment 
suit against sons for share of debt payable 
by them—Liyiitation Act , Sch. II \ Arts. 
147 , 132 , and 120. 

Certain joint ancestral property was mort- 
gaged by the head of the family, first, in 1882, 
and, again, in 1893. Subsequently, the second 
mortgagee redeemed the first mortgage. The 
second mortgagee , then sued to recover the 
amount due on both mortgages by sale of the 
^mortgaged property, and obtained a decree in 
March, 1896, and an order absolute for sale on 
the 26th of October, 1897. To this suit the sons 
and grandsons of the mortgagor were not 
made parties. The sons and grandsons ,of 
tho mortgagor sued for and obtained a decree 
exempting their interests in the mortgaged 
prox»erty from the operation of the mortgagee's 
decree. The mortgagee then sued the sons and 
grandsons to recover from them a proportionate 
part of the amounts due on his mortgage. This 
suit was instituted on the 6th of April, 1904. 

Held, that the mortgagee’s suit against the 
sons and grandsons of the mortgagor was 
maintainable, and that it was not barred by 
limitation, the rule applicable being either Art. 
147 or Art. 132, and not Aft. 120, of the Limi- 
tation Act, 1877. Ram Singh y. Sobha Ram, 
A.W.N. (1907), 159 = 4 A.L.J! 424 = 29 A. 644. 

Stanley, c. j. and Buhkit, j. 

References \ — 16 A. 76, 28 A. 518, 22 A. 807, 
D \ 21 A, 301, 11 M. 413, F. 

( 8 ) Debt due by father of joint Mitakshara 
family— Son impleaded as party after the 
father’s death — Objection to the legality of 
the debt taken in execution proceedings. 

When, on the death of a member of a joint 
Mitakshara family, the son was brought on the 
record of a suit,, as his legal representative, for 
the recovery of the debt due from the deceased, 
and" the Court passed a decree declining to, 
consider the alleged immoral nature of the 
debt, as it did not arise id the suit against the 
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Hindu L* iw.— (Continued), 

6.— (Debt*).— {Concluded). 

father the son would be entitled to raise the 
question pf tie legality of the debt in execution 
proceedings. ^Kathu y. Amir Chand, 147 P.R. 
1907. ^ , 

Reid, j. 

Reference 11 C.W.N. 593 (F.B.). applied. 

(9) Liability of son to pay father’s debts— 
Son brought in as legal representative of father 
in execution — Question of liability of ancestral 
property may be gone into in execution — No 
separate suit necessary — See Civ. Pro. Code, 
No. 110, 11 C.W.N. 593. 

7.— (01ft). 

( 1 ) Gifts to daughters by way of marriage 
portion— Gift made by brother to sister who 
was not provided with marriage portion by 
fa flur— Validity of, 

A Hindu father is entitled to make gifts, by 
way of marriage portions to his daughters, out 
of the family property, to a reasonable extent. 

Those passages in the Mitaksliara (I, VII, 
6 — 14) which were held in Itamaswami Ayyar 
v. Vengxtduswami Ayyar (22M. 213)to authorise 
a qualified owner to make, out of the family 
property, customary marriage gifts of land, 
expressly direct brothers to provide for the 
marriage of the maiden sisters {a). 

If a brother finds that his sister, though 
married in his father’s life-time, has been, for 
any reason, left without a marriage portion, 
which she ought to have received, he will be 
within his powers, if he makes good the defi- 
ciency out of the family property. Such a gift, 
once made, cannot, therefore, be re-called by 
him or avoided by his son. Kudutamma y. 
Narasimha Charyuiu, 17 M.L.J. 528. 

Wallis and Miller, jj. 

Reference :-~[a) 22 M. 113, li. 

(2) Gift to daughter by sole male member— 
Amount of gift — Validity of gift — Sec Hindu 
Law (Joint Family), No. 5, 11 C.W.N. 769. 

(3) Will— Bequest to daughter and after her 
death to sons born of her womb equally— Con- 
struction— See Act X of 1865 (Succession), 
No. 7, 12 C.W.N. 44. 

— — 8.— (Guardianship) 

(1) Mother , guardian of minor son—Right to 
collect debts due to son — Whether appoint- 
ment as guardian by Court accessary — 
Succession Certificate 


I Hindu Law.— (Continued), 

-8.— (Guardian8hip).-~(Conciwded). 

In the absence of a male co-parcener capable 
of managing the family affairs, the mother is, 
by the Hindu Law, the guardian of her minor 
son’s property, and as such entitled to get 
in the debts due to him ; and it is not necessary 
for her, to obtain an appointment from the 
Court. She cannot obtain a Succession Certi- 
ficate, as she is not claiming to be entitled to 
the effects of a deceased person, but only claims 
to recover the property of her son. Robert 
Stanes v. Gopal Naicker, 2 M.L.T. 246. 

MilLer, j. 

(2) Father’s ,oower to appoint guardian to 
son — See Civ. Pro. Code, No. 230, 9 Bom. L. 
K. 553. 

9 ( Impartible Estates). 

(1) Mortgage of impartible zemindari by 
holder and members of his family standing in 
the line of succession to the zemindari — Spes 
successionis —See Transfer of Property Act, 
No. 1, 2 M.L.T. 167. 

10 ( Inheritance). 

(1) Goshain — (Hr hast — Posthumous chela — 
Appointment by wife — Community , consent 
of—Kffect of, 

A chela of a Goshain after he has served the 
Joti for a year may be made a Sat-shishya 
(virtuous approved pupil), if the Joti thinks him 
worthy of the honour, and the pupil, who has 
not become a Sat-shishya, can never inherit. 

A persoh who has had no association with Bhj 
spiritual guide (in this case a Girhast Goshain) 
cannot be his chela and, therefore, a posthu- 
mous chela is a contradiction in terms. The 
sons of a Goshain cannot be excluded from 
inheriting his property by any chela , who may 
be appointed by his widow after his death. 

Clearest evidence of the antiquity of a custom, 
whereby the sons of the owiiet of the property 
are deprived of their right, by the appointment 
of a posthumous chela , is required before legal 
recognition could be given to it. Chh&jju Gir 
V. Diwan) 3A.L.J. 717=A. W.N. (1906), 289=- 
29 A. 109; 

Stanley, c.j., and Knox, j. 

References 14 M.I.A. 71, 14 M.I.A. 670, 
28 C. 608 and 4 C. 543, R. 

(2) Preference between daughter's daughter's 
son and daughter's son's son— Alternative 

, claim of gift and inheritance , validity of . 
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•*10 — ( Inheritance )- 


-(Continued). 


The daughter’s daughter’s son is within the 
line of heritable bandus , but he must be post- 
poned to a daughter’s son’s son. The preference 
may ‘legitimately be extended so as to prefer, 
all other considerations being equal, the claim- 
ant between whom and the stem there inters 
venes only one female link, to that claimant 
who is separated from the stem by two such 
links. 

A person basing his title on an alleged gift, is 
entitled, if he failed to prove the alleged gift, 
to fall back upon his title as heir of the last 
male owner. Tiruxnala Chariar y. Anandamal, 
17 M.L.J. 285.-2 M.L.T. 347-30 M. 406. | 

White, c.j., and Miller, j. 

Reference : — 17 M. 182. R. ' 

(3) Separate property of grandfather — Right J 
of inheritance of separated son and grand- j 
.son — Effect of partition. ! 


not annul it or convert it into an “ obstructed 
right ” ; therefore the existence of a son cannot 
defeat it, although both son and grandson are 
separated from their ancestor and from one 
another. Marudayi v. Doraiiamj Karambian, 

[ 17 M.L.J. 275. = 30 M. 348. * 

j White, c.j., and Miller, j. 

! References (a) 2 M. 184, F ; (6) 16 M. 15 
| R \ (c) 16 B. 56, R. 

(4) Mitakshara , , Bombay school— Stridhan 
inherited by daughter from her father — 
Bevolu tionjon her daugh ter. 

In the Bombay Presidency, under the Mita- 
kshara, a daughter takes an absolute interest 
in the property inherited by her from her 
father, and such stridhan devolves on her 
daughter in preference to her son. Gulappa 
Doningappa v. Tayawa Kempanna, 0 Bom. 
L.R. 834,-31 B. 453. 


A partition resolves joint rights into several | 
rights. It frees so much of the estate as falls ; 
to the lot of the father from any proprietary j 
right on the part of the lot of the divided son, 
but it does not annul the filial relation, nor the 
right of succession which, in the ' absence of 
disqualificatin, is incidenal to that relation (a). 
Therefore 4 , it cannot be hold that a- partition 
annuls the relation of a grandson or the grand 
son’s right of succession incidental to that rela- 
tion, unless it be upon the ground that the 
right of representation cannot, under the Hindu 
Law, exist where there is no existing joint 
family. Vignaneswara and other commentators 
in expounding the doctrine of representation , 
with reference to the partition of the ancestral 
estate, speak of “unseparated brothers ” but 
it does not follow that the same doctrine ought 
not to be applied among separated brethren. 

Although it may be that to allow a rule of 
succession per stripes in a separated family is 
to admit an exception to the rule of Hindu Law, 
by which inheritance devolves on th<! nearest 
sapinda, the exception is one, w hich necessarily 
follows from the exposition given by Vignanes- 
wara of the rights of sons and grandsons in the 
estate of the grandfather ; hut this exception 
does not extend to cognate collateral rela- 
tions, because they take only an “obstructed 
inheritance ” (b). 

Mitakshara gives to the grandson an “ unob- 
structed ” right by his birth to the separate pro- 
perty of his grandfather (c) } and partition does 


Chandavarkar and Pratt, jj. 

References .— 30 LA. 202 and 30 I. A. 209, D. 

(i-a) Paravar caste— Custom of inheritance a 
mixed system among them — Their lamp f in- 
heritance personal — Evidence as to Custom 
— Limitation. 

Where the plaintiffs, a son and three 
daughters of 4 a deceased Parava, sued for 
I a declaration of their title to one half of his 
| self-acquired property on Oodukur as against 
i the defendants, who were his Seshakars, on 
| the ground that the custom among them was 
! to equally divide a person’s self-acquisitions 
i between his children and Seshakars, and where 
| the defendants, contended, inter alia , that their 
i caste followed only ^larumakavazhi* inheri- 
| tance and that the suit »was barred by limita- 
j tion, held, 

that ihe customary law of inheritance 
of the paravars, that a person’s self acquis- 
ition goes in equal shares to his children 
1 and Seshakars, was reasonable and proved to 
j be ancient, 

that in India, wherever a person may reside, 
the rule governing his inheritance is bis per- 
sonal law, and not the local law, where he hap- 
pens to reside. 

Evidence of the custom among the caste 
people generally in the district is valuable in 
such cases (a), but need not be confined to the 
particular village in dispute. 
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— — 10.— (InheHtance)- (Concluded), 

It not being proved that the acquirer 
died within twelve years of the date of the 
suit, and the plaintiffs not having proved 
possession within 12 years before suit, their 
claim * was*, barred. Palpu Yelayudhan v. 
Adicha ^arvathi, 22 T.L R. is. 

SaDaBiva Aiyar, c.j., and E\pea,j. 

References (a) 16 A. 223, 381, 382 & 388, It. 

(5) Exclusion from inheritance — leprosy 
whether disqualification— Reason of the rule— 
See Hindu Law- (Succession), No. 7, 9 Bom. 
L.R. 1149. 

(61 Bunjahi Khatris of Rawalpindi— Appli- 
cability of Hindu Law — Right of daughter’s 
son to succeed in preference to collaterals — 
See Customs (Punjab), No. 35, 102 P.R. 1907. 

'-11.- (Joint Family). 

(1) Hindu Law — Mitakskara —Joint family 
— Inheritance by survivorship and not by 
succession- Jurisdiction of District Judge 
under Act XIX of 1841 for protection of 
property tn cases of succession —Material 
irregularity— High Court's jurisdiction to 
interfere in revision. * 

Where a member of a Hindu family under 
the Mftakshara Law died leaving behind him 
his widow, a daughter by his first wife, and 
two brothers, and the brothers applied to the 
District Judge, under Act XIX of 1841, for an 
order declaring their title to the property, and 
directing that possession of the same be deli- 
vered to them on the grouud that it was joint 
family property, to which the widow had no 
claim, and the District Judge passed an order 
aceordibgly ; held on application by the widow, 
and setting aside tke order of the District 
Judge, that, 

(1) the provisions of Act XIX of 1841 cannot 

apply to the case of a Hindu family governed 
by the Mitakshara Law, according to which, the 
surviving members of a joint family take the 
property of the deceased by survivorship, and 
not by succession, and that the case was not 
one in which the District Judge had jurisdic- 
tion to take any action under the Act, but 
he should have left the parties to seek their 
remedy by a proper suit for establishment of 
their title. , | 

(2) also, the District Judge acted in the 
exekeiBe of his jurisdiction, supposing him to 
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— —11.— (Joint family)— [Continued). 

have had it, illegally and with material irregu- 
larity, prejudicing the petitioner thereby. 

(3) and also that ‘ the High Court had full 
jurisdiction in revision to set aside the order 
of the District Judge. Sato Koer Y. Gopal 
Sahu, 34 0. 929 = 12 C.W.N. 65. 

Bbett and Coxe. JJ, 

References : — 6 W.R. Mis. 53 (1866), I ' ; and 
4 C.W.N. Notes OCXVI (1900) and 10 M. 68, 
R. 

(2) Mortgage of an undivided interest of a co- 
parcener in- -Mortgagee of undivided in- 
terest not entitled to declaration, that there- 
after the co parcener shall hold in defined 
share and that he has a lien over the mort- 
gaged share — Suit for setting aside the en- 
tire mortgage brought by one co-parcener — 
Remedy of the mortgagee in the case of a 
mortgage by a co-parcener of his undivided 
interest. 

Held that, where a mortgagee takes a mort- 
gnge from a co-parcener of his undivided in- 
terest in a joint-family, the mortgage is invalid 
and is liable to be set aside in a suit brought 
for the purpose by another co-parcener. No 
declaration should be given to the mortgagee, 
that the co-parceners shall in future hold the 
property in defined shares, and that the share 
of the mortgagor is subject to a lien in favour 
of the mortgagee, for repayment of the amount 
intended to be secured by the mortgage. The 
proper course for the mortgagee in such a case 
is to obtain a decree against his mortgagor 
personally and attach his interest in the pro- 
perty. Saiyad I It if at Rasul y. Sanwal Singh, 
10 0.0. 289. 

Chamier, j.c., and Sanders, a. j.c. 

References 12 B.L.R. 90, D. 15 A. 339, R. 

(3) Mortgage executed by the manager— Bind- 

ing character of the deed on Die minor co - 
pa^'ce tiers — Necessity must be proved— Prac- 
tice — Raising of issues— Minors. ■■■»"■ 

Where a plaintiff comes into Court, alleg- 
ing, that a mortgage has been executed in his 
favour, by one of the defendants, acting on 
behalf of himself and other defendants, some 
of whom are minors, and all of them constitute 
a joint family , it is incumbent Upon the plain- 
tiff to prove legal necessity for the mortgage, 
whether the minor defendants' guardian had 
pleaded the absence of such necessity or not* 
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A manager of a joint Hindu family has authority 
to bind it by a mortgage or other alienation, 
only where such mortgage or alienation is for 
the benefit of the family, or where the mortg- 
agee or alienee enters into the transaction with 
the manager, after having satisfied himself on 
bond fide inquiries, that there was a necessity 
for it binding upon the family. 

It is the duty of the Court, where minors are 
concerned, to examine the pleadings, and raise 
such issues in regard to the minors, as may be 
called for by the legal aspects presented by the 
plaint or the pleadings. Sheikh Chand v. 
Hiralal Shamlal/9 Bom. L.R. # 1114. 
Chandavarkar and Knight, jj. 

(4) Suit on behalf of the family — Alt co- 
parceners must join— Practice. 

Where there are one or more members of a 
joint Hindu family filing a suit in respect of 
the property of that family, it is essential that 
all the persons who compose the family should 
be joined as party-plaintiffs (a). N&ranji Y&ft&nji 
y. Moti Govanji, 9 Bom. L.R. 1126. 

Russell, Ag. c. j.,and Knight, j. 

References :—{a) 7 B. 217, 12 B. 158, 30 B. 
477 = 8 Bom. L.R. 268. 

(5) Joint Mitakshara family— Power to 

adopt given by will ivhich failed as to dis- 
position of property — Adoption , validity 
of — Gift by sole male member for the time 
being to daughter —Power of manager if 
exceed — Provision for daughter— -What 

amount sufficient — Privy Council — Prac- 
tice — Interference with decision of Courts 
in Lidia— Partition, suit for— Infant par- 
ties— Discretion of Court to refuse partition 
if not beneficial to infants. 

In a suit for partition on behalf of a minor, 
the princi pal defendant being also a minor, 
held , that the Courts in India were right in 
fiefusing to order partition, on the grouiui that 
it would not be beneficial to the infants con- 
cerned or to either of them. 

Where the sole male member, for the time 
being, of a joint Mitakshara Hindu family died 
leaving a will, whereby he authorised the 
adoption of a son by his widow, and made a 
certain disposition of the family property, 
and the disposition failed owing to the birth 
of a son to his brother's widow after his death. 


Hindu Law.— (Continued). • 

— — -11. -(Joint f amity). --(Continued). 

Held , on a construction of the will, that the 
power to adopt was not a part of the plan for 
the disposition of the family property and was 
not dependent upon that plan having effect. 

The fact that, on the birth of the s^n to the 
testator’s brother, the property listed for the 
time being exclusively in him, was no bar to 
the son subsequently adopted to the testator 
by the latter’s widow claiming a share in the 
estate (rt). 

A gift of CLP. Notes of the nominal value of 
Rs. 20,000, by the sole male member for the 
time being of a joint Mitakshara family to his 
daughter, was held by the first Court to be not 
justified by the circumstances of the case ; but 
the Appellate Court held the same to have been 
justified, in view, amongst others, of the fact 
that the estate was large and the gift was made 
out of the income and not out of capital. 

Held , that the question belonged to a class, 
f in respect of which the Judicial Committee is 
always unwilling to interfere with the decisions 
of the Courts in India, and no sufficient reason 
had been shown why they should do so in the 
present instance. Bachoo Hurkis&ondas y. 
Mankorebai, 11 O.W.N. 769 tP.C.)-6 C.L.J. 
1 9 Bom* L.R. 646 ■« 17 M.L.J. 343.^2 M.L.T. 
295 -31. B. 373. 

Loro Macnaghton, Sir Andrew Scoblk. 

Sir Arthur Wilson, jj. 

Reference (a) 3 I. A 154 F, 

(G) Family business— Liability of minor 
member of family for trade debts — Separate 
property. 

Where a member of a joint Hindu family 
carrying on an ancestral family business, upon 
attaining majority, separates entirely from the 
family and the family business, and thereafter 
acquires separate property, such separate pro- 
perty cannot be made liable for the debts in- 
curred by the family trading firm, but the in- 
terest of the separating member in the family 
property will alone be liable (a). Blshambhar 
Nath y. Fateh Lai, A.W.N. (1907) 1 = 

4 A.L.J. 95 - 29 A. 176. 

Stanley, c.j., and Burk itt, j. 

References:— {a) 22 M. 167, F\ 1 B.H.CJ. 
Ap. L.I. 10. 475, 5 C. 806 and 26 C. 849. R; 

5 B. 18 and 14 B. 189, Distd. 

(7) Ancestral family business— Liability of 
member of the family after severance of Ms 
connection with the family business. , 
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11. — (Joint Family) — (Continued). 

A member of a joint Hindu family carrying 
on an ancestral family business, upon attaining 
the age of majority, completely severed his 
connection with the family business ; nor 
was it £hown that he ever ratified any of 
the transactions entered into by the family 
firm. Held , that such member could, ou the 
failure of the family business, only be made 
g liable for its debts, to the extent of his interest 
in the joint family property. He could not be 
held personally liable. Bishambhar Nath v. 
Sheo Narain, A.W.N. (1907), 9-29 A. 166. 
Stanley, c.j., and Bukkitt, j. 

e 

(8) Family business — Suit to recover a debt 
due to the firm — Parties to such suit 

The managing members of a joint Hindu 
family, carrying on a joint family business, are 
not entitled to maintain a suit in their own 
names against debtors of the family, without 
joining with them in the suit, either as plain- 
tiffs or defendants, all the other members of thq 
family. Shamrathi Singh v. Kishan Prasad, 
A.W.N. (1907), 58-4 A.L.J. 194 — 29 A. 811. 
Stanley, c.j., and Burkitt, j. 

"References:— B M. 234, 10 B. 32, 6 C. 815, 

7 B. 221, 14 A. 524, 18 M. 35, 23 ft. 193, Ii ; 
26 A. 528, D. 

(9) Mitahshara — Nucleus of ancestral estate 
— Warnings, of a member from Government 
service, if separate fwoperty — Throwing in- 

. to common stock — Onus — Will . 

When D, who belonged to a joint Mitakshara 
family, separated from his co-parceners, there 
was a considerable nucleus of ancestral property 
in his hand. Having entered Government ser- 
vice, he was also able# by the time he died, to 
save a fair portion of his pay and pension. He 
had with his bankers only one account for this 
as well as for the saving# of the ancestral 
property, and when he purchased properties he 
did not in any way discriminate between the 
sources of his income, but blended them all in 
one general account. His sons, when they be- 
came of age to earn their own living, gave the 
pay they received to D with whom they lived 
and by whom they were supported : 

Held — that this was strong evidence that 
there was but one common stock of the whole 
family into which each voluntarily threw what 
he might otherwise have claimed as self-aequir- ; 
ed, and the property, purchased by or with the j 
assistance of the joint funds, was joint family I 
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— 11.— (Joint Family) —(Continued) . 

property ; that D had no power to dispose of 
such property by will ; that when it appeared 
that there was a considerable nucleus of 
ancestral property and that the parties lived 
together as a joint family , the onus of proving 
that the subsequently acquired property of D 
was his separate estate was ou those who 
asserted it. Lai Bahadur y. Kanhaia Lai, 
11 C.W.N. 417 (P.C.) — 5 C.L.J. 340=4 A.L.J. 
227 — 2 M.L.T. 147—17 M.L.J. 228-9 Bom. 
L.R. 597=29 A. 244. 

Lord Davey, Lord Robertson Sir An- 
drew Scoble and Sir Arthur Wilson. 

(10) Partition — Nucleus — Separate estate — 
Onus. 

In a suit for partition of the joint family 
property, where the family lived joint, in one 
house, and there was a nucleus of joint pro- 
perty, the onus is on the party setting up a case 
of separate estate. Anandrao Ganpatrao y. 
Yasantrao Madhavrao, 5 C.L.J. 338 (P.C.) = 
11 C.W.N. 478 — 2 M.L.T. 151-17 M.L.J. 184 *= 
9 Bom. L.R. 595. 

Lord Davey, Lord Robertson, Sir 
Andrew Scoble and Sir Arthur Wil- 
son. 

(11) Self -acquired property — Devise of self 
acquired property to sons— Nature of sons' 
interest. 

Semble that property, which is the self-ac- 
quired property of a Hindu who has sons and 
grandsons and is devised by will to one of the 
owner’s sons, remains after devolution, self-ac- 
quired property and does not become the joint 
property of the devisee and his sons (a). 

Semble also that, where the sons of a Hindu 
father apparently members with their father 
of a joint Hindu family, took, under their 
fathers will, property acquired by him under 
the will of his father devised to them separate- 
ly by name ; but continued to live in the man- 
ner of a joint Hindu family, and treated, at all 
evenfs, the immoveable property for a series 
of years, m all respects as if it were joint 
ancestral property, the property so devised re- 
mained separate property according to Hindu 
law (b). Parsotam Rao Tantia Y. Janki Bai, 
A.W.N. (1907), 77 = 4 A.L. J. 257 = 29 A. 354. 
Stanley, c.j., and Burkitt, J. 

References (a) 10 B. 528, F . ; 3 M.H.C.R. 
50, 6 W.R. 71, dm. (b) 11 M.LA. 75,30 LA. 
139, R. 
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(12) Mitakshara— Joint Hindu family — 
Ancestral property— Property inherited 
from maternal grandfather . 

Held that a son in a joint Hindu family docs 
not acquire by birth an interest jointly with his 
father, in property which the latter inherits 
from his maternal grandfather. J&mn&Pratf&d 
v. Ram P&rtap, A.W.N. (1907), 211 -4 A.L.J. 
582 = 29 A. 667. 

Banerji and Airman, jj. 

References : *27 M. 882, Piss. 25 M. 149, 
discussed ; 25 M. 678, 27 M. 300, 9 B. 483, K. 

(13) Separation — Claim in respect of property 

in posession of . separated memhe r — Burden 
of proof. * 

Where the members of a joint Hindu family 
have admittedly separated, a person claiming 
rights derived from one member of the family, 
in respect of property in the possession of 
another member, must show affirmatively that 
the property in question is still joint property, 
in which his transferor is entitled to an interest. 
Sita Ram y. Gayeshwar Prasad, A.W.N. 
(1907), 220 — 4 A.L.J. 528. 

Dillon, j. 

References : — 3 C. 315, 7 B.H.C. A.G. 153, It. 

(14) Suit against adult members — Decree 
making the joint family property liable — 
Minor members , how far bound by such 
decree • 

In a suit against the adult members of a joint 
family, the Court is competent to pass a decree 
making the whole family property, including 
the share of a minor, liable (a). The sale in 
pursuance of such decree is not a mere nullity. 

A minor member of the family will have the 
right to sue for the recovery of his share, only 
if he first sets aside the sale before the expiry of 
the period of limitation. Pondala Ramasamy y. 
Yana Jagannadha, 17 M.L.J. 511. 

White, c.j., & Miller, j. 

References :—(a) 10 M. 285, 24 M. 689, 30 M. 
J324, R. 

m Contract by a member of joint family — 
to sell his share— Specific performance— 
Decree for possession — Parties to the suit. 

A suit lies for specific performance of a 
contract, by a member of a joint Hindu family, 
to sell his undivided interest in the family pro* 
perty(a). As the purchaser, in such a suit, can 
only obtain possession by a partition of bis 
vendor’s share in the family estate, he must 
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make all the members of the family parties to 
the suit(6). Thakur Rewa Singh v. Hardayal, 

3 N.L.R. 160. 

Batten, a.j.c. 

References : — (a) 2 N. L. R. 52, R ; (6) 15 
C. P. I). R. 156, It. • * 

(16) Dayabhaga — Joint property or self -ac- 

quisition— Money received at marriage by a 
member, # 

Money received by a member of a joint 
Hindu family at marriage is not joint family 
property. Adhar Chandra Chatter jee y. Nobin 
Chandra Chatterjoe. 12 C. W. N. 103. 

Rampini and Smarkuddin, jj. 

(17) -Mitakshara — Samskara- Marriage of a 
co-parcener — famil y pu rpose. 

According to Hindu Law, a debt contracted 
for the marriage of a co-parcener in a joint 
Hindu family is binding on the other eo-parcon- 
#ers as a debt contracted for a family purpose aud 
therefore for the benefit of the family (a). 

Under the Mitakshara as well as the Mayu- 
kha, the word “ Samskara M ordinarily includes 
marriage. Sundrabai Javji Dagdu y. Shiy- 
narayan JRidkarna, 9 Bom. L.K, 1366. 

Chandavarkar and Knight, jj. 

Reference \—(a) 27 M. 206 Diss. 

(18) Mitakshara— Joint family — Karta or 
manager— Right to give a valid discharge for 
minor brother — See Torts, No. 1, G C. L. 

J. 383. 

(19) Karta in a joint family must be with 
the consent of adult members— Right of de- 
scendants of karta to carry on suit brought by 
him for recovery of property against trespasser 
—See Civ. Pro. Code, No. 205, 10 O. C. 121. 

(20) 8implo money-decree against father— 
Objection to execution on sons— Fresh suit 
against sons instituded on strength of such ob- 
jection— Estoppel — Sec Civ. Pro. Code, 
No. il6, 17 M.L.J. 314. 

(21) Suit by one member of a— for redemption 
— second suit by other members— See Kks 
Judicata, No. 14, 3 A.L.J. 644 = A.W.N. (1906), 
242-29 A. 1. 

(22) Decree against manager— Binding cha- 
tracter of decree on other members on what 
depends— See Civ. Pro. Code, No. 197, 6 C.L. 

J. 362. 
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(28) Suit by managing members of a joint 
Hindu family firm — Non- joinder of other mem- 
bers — Refusal of application to be joined as 
plaintiffs, whether j ustifiable — Limi tation— See 
Civ. Pbo. Code, No. 37, 149 P.R. 1907. 


(21) Mifcakshara — Mortgage by manager — 
Sale by mortgagee of mortgaged property in 
execution of money decree — Transfer of Pro- 
perty Act, S. 99 — Minor not bound by such sale 
’ASee Mortgage (Redemption), No. 19, 4 A.L.J. 


-12. — (Maintenance. ) 

(1) Suit by illegitimate son against natural 
father for maintenance— Decree creating 
charge on joint family property- -Legi- 
timate sons not parties to above suit — Their 
liability after father's death — managing 
member , whether representative of joint 
family , 

Where, by a decree for maintenance obtained 
by an illegitimate son in a suit against his 
natural father, the maintenance is charged on 
the joint family property of the father and his 
legitimate sons, tho decree is binding on the 
legitimate sons, although they were not parties 
to thff above suit ; and they cannot oppose the 
execution of the maintenance decree by a sale 
of the property charged, on the ground that 
they are not bound by the decree, and that, on 
the father’s death, the joint family property 
passed to them by survivorship, free of the 
charge. It is sufficient, in such a case, that 
the maintenance is made a charge on the joint 
family property (a). Further, where tho manag- 
ing member is sued for the purposes of charg- 
ing the family property, ho must be considered 
to be sued as a representative of the joint 
family, even if it is not go expressly stated in 
the plaint. Subbanna Bhatta y. Subbanna, 
31I.L.T. 88 = 17 M.L.J. 180=80 M. 331. 
Benson and Wallis, jj. 

References : — (a) 10 M. 283, 24 M. 689, R. 

(2) Dayabhaga School— Property given to 

mother at partition between sons— Mother’s 
interest therein— Her right to dispose of the 
same by will— See Civ. Pbo. Code, No. 106, 
11 C.W.N. 239. * 


-13.— (Marriage). 

(1) Marriage between a Hindu and a Bur- 
mese Buddhist wqnian, legality of— Effect 
of charge of domicile. 


Hindu Law. —(Continued ) . 

— — {Continued). 

A Hindu cannot contract a legal marnage, 
except with a woman of his own caste (a). Even 
if it were shown that the Hindu had changed 
his domicile, he would still be subject to the 
same personal law. Maung Man Y.Doramo, 
3 L.B.R, 244. 

Ikwin, j. 

References : — (a) 9 W.R. 552, 1 C. 1, 15 C. 
7(fe, 3 L.B.R. 228, F . 

( 2 ) Rights of Hindu husband— apostacy of 
the wife — Decree for custody of wife or 
restitution of conjugal rights — Law of the 
defendant not applicable . 

The apostacy of one of the parties does not, 
in the case of Hindus per se, annul the marriage, 
and a Hindu husband is entitled to demand the 
custody of his wife and doos not lose his rights 
over her, by the fact that she has renounced 
Hinduism and adopted Islam (a). 

By Hindu Law, a marriage is indissoluble (6). 

In Hindu law, as in all laws, the right of 
the husband is that his wile must live with him 
as wife, if he so wishes and if he has not lost this 
right, through some causes immanent in him 
or proceeding from him, calculated to render the 
enforcement of the right opposed to the princi- 
ple of justice, equity and good conscience. 

Such cases, where the plaintiff is a Hindu 
husband and tho defendant is a Mahomedan 
convert and wife of the plaintiff, are not, pro- 
perly speaking, cases of conflict of laws, so as 
to be governed by the law of the defendant. 
They must be governed by Hindu Law (c). 

In every decree for custody of wife or restitu- 
tion of oonjural rights, that the husband must 
refrain from cruelty is understood, and the 
Court will not insert in the decree any con- 
ditions which it could not enforce. Jamna 
Devi y. Mul Raj, 49 P.R. 1907. 

Johnstone and Rattigan, jj. 

References ; — \a) 4 B. 330, 2 N. W.P. 300, 10 
M. 218, 18 C. 264, 32 C. 871, R ; 32 P.R. 1870 
(Cr.) and 1 Norton’s leading cases 12, Diss ; 85 
P.R. 1906 and 9 M. 470, ExpL(b) 4 B. 330 and 
18 C. 264. 11. (e)10 M, 218, F; 10. B. 1, Expl. 

(3) — Hindu husband— Possibility of tbife's 
safety being imperilled— Cruelty— grme 
matrimonial misconduct—Husband's right 
to restitution of conjugal rights— Justifi- 
cation for denial of. 
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A Hindu husband took a low caste Hindu 
woman as his mistress, and brought her into 
the house to live with his wives and family. 
Serious disputes ensued, with the result that 
he expelled his first wife and son from the 
house. In a suit by the husband against his 
first wife for restitution of fipnjugal rights, 

held, that (ft) though the habits of Hindus 
and Europeans, with regard to the marriage 
state, so differ that it would be unsafe to say 
that whatever was a defence to an action of 
this nature in the case of a European would 
also be in every case a defence in the case of a 
Hindu, yet the .Court is not bound, on a 
principle applicable to Europeans and Indians 
alike, to order the wife to return to her hus- 
band, when there is reasonable ground for 
apprehending that a return to him will imperil 
her safety —Per Harrington , J. 

(b) 1. the conduct of the husband in taking 
a mistress and expelling his wife and son frem 
the house amounted to cruelty within the 
meaning of the law, which fully justified the 
wife in living separately from her husband, 
and would justify the Court in refusing him 
a decree for restitution of conjugal rights, 
and, 

2. even if the conduct of the husband con- 
stituted a grave matrimonial offence short of 
cruelty, he would not he entitled to succeed. — 
Per Mooherjee , J ; Dular Koer y. Dwarka 
Nath Misscr, 34 C. 971. 

H *. uinuton and Mookkkjek, jj. 

References Indian cases: — 11 M.l.A. 551, 
015 ; 1 B. 104 ; 13 I.A. 120, 100 ; 5 C. 500 ; 14 
W.R. 451 ; 8 A. 78 ; 32 C. 234 ; 4 A.H.C. 109 ; 
17 W.R. 528 ; 24 W.R. 377, R ; 5 C. 500, Distil 

English eases (189,7) A.C. 395; (1790) 1 
Hag. Con. 35 ; (1794) 1 Hag. Ecc. 700 ; (1800) 
1 Sw. and Tr. 594 ; (1805) 1 Sw. and Tr. 135 ; 
4 Sw. and Tr. 164; (1895) 72L.T. 295 ; (1844-7) 
3 Notes of Cases 324 ; (1801) 2 Sw. and T 1 ’. GG5. 
•(1801) 2 Sw. and Tr. 303 ; (1805) 34 L.J, (P 
and M) 23 ; (1873) L.R. 7 Eq. 520 ; (1880) 5 App; 
Cas. 214 ; (1895) P. 315 ; (1896) P. 175 ; (1895) 
A.C. 384 ; (1895) P. 220 ; (1879) 5 P.D. 19, 23 ; 
(1755) 2 Lee 110 commented upon in (1897), 
A.C. 395, 11. 

(4) Debt for marriage of co-parcener, whe- 
ther binding on another co-parcener — See 
Hindu Law (Joint Family), No. 17, 9 Bom. 
L.R. 1306. 
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(5) Bond in consideration of dissolution of 
marriage void as contrary to cardinal principles 
of— judicial separation and desertiou— M«.k- 
kathayi Vellalas governed by— See Contract 
Act, No. 1, 22 T.L.R. 18. 

14. — (Partition). 

(1) Hindu — Law — Dayabhaga and Miiak - 
skara — Joint family— definition of shares^- 
Partition. 

Unlike those governed by the Mitakshara, in 
families governed by the Dayabhaga, the mere 
ascertainment and definition of the shares of 
the members of a joint family give no indica- 
tion of their having separated and effected a 
partition. 

A solenama , by which the members of joint 
Hindu family, governed bv the Dayabhaga, got 
their shares defined, did* not effect a severance 
more especially, as it was a deed executed by 
brothers, and no distinct share was allotted to 
the mother. Bata Krishna Goswami y. 
Gopal Krishna Goswami, 5 C.L.J. 417. 

Rampini and Mookeiwee, jj. 

References 30 1. A. 1 = 30 C. 231; 1 l.A. *55 » 
12 B.L.R. 235 ; 5C. 474, 30 l.A. 139* 30 0.738; 
25 M. 149 ; 11 M.l.A. 175 ; 9 W.R.01 ; 8 M.l.A. 
00 ; 15 200 ; 11 W.R. 308 ; 15 W.R. 442; 

9 C. 817 ; 30 l.A. 130- 30 C. 724, Itefd. tv. 

(2) M itakshara — Partition between unde 
and nephews— Nephews joint tenants— sur- 
vivorship. 

When a joint Hindu family, consisting of 
two nephews and an undo, referred the matter 
in dispute between them to arbitration, and the 
arbitrators divided the'propcrty into two shares 
and allotted one to the pndo and one to lh§ 
two nephews and it did not appear that there 
was any intention on the part of the nephews 
to separate inter se, held that the nephews re- 
mained joint tenants and did not become 
teuants-in-oommoii, and, on the death of one 
of them, the other became the owner of the 
whole property by right of survivorship/ Durga 
Dei alias Gul&b Dei y. B aimak und, 3 A. L.J. 
083=A.W.N. (1900), 287-29 A. 93. 

Stanley, c.j. and Rustomjee, j. 

(3) — Partition deed giving certain advantages 
to minor member of family — Right of per- 
son so benefited to sue on deed — Act No. 1 
of 1877 (Specific Relief Act), S. 2d (c), 

C 31 
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By a deed of partition executed by the adult 
members of a joint Hindu family, it was agreed 
that a certain minor member of the family, 
represented in the execution of the deed by his 
father, shqpld receive a certain share in a parti- 
cular village “*oy right of primogeniture,* * and 
the agreement further recited that the member 
in question had been put into possession of the 
ifoare allotted to him. It was further agreed 
that, inasmuch as the property thus dealt with 
was subject to two mortgages, the other mem- 
bers of the family would be responsible for the 
payment of the mortgage debts and would in- 
demnify the recipient of the iliortgaged proper- 
ty in case of proceedings being taken against 
such property for satisfaction of the mortgage 
debts. 

Held^ on suit by the minor (after attaining 
majority) to compel reimbursement by the other 
members of the family, that the partition deed 
was enforceable in favour of the plaintiff, just 
as much as, if just and equitable, it would 
have been binding upon him, and that the 
plaintiff was entitled to sue for any benefit 
which the deed purported to secure to him. 

Held , also, on a construction of the partition 
deed that the plaintiff was also entitled to sue 
having regard to the terms of section 23 (c) of 
the Specific Relief Act, 1877. Awadh Baruj 
Prasad Singh y. SitaRam Singh, A.W.N. 
(1906), 261-3 A.L.J. 785-29 A. 37. 

Stanley, c.j. and Knox, j. 

Reference : — BO I. A. 220, R. 

(4) Mother , share of— Reversion— Right to 
sue , survival* 

The right of the mother to a share of the 
father’s properties, on a partition among the 
&ons, is in lieu of maintenance, and such share, 
on her death, reverts to the sons. Where the 
mother brought a suit against the sons for her 
share of certain Government Promissory Notes, 
which had been partitioned amongst themselves 
by thorn; 

2ield } on her death, the right to sue did not 
survive in her executor. Tripura Sundari 
Deb! y. Dakhina Mohan Roy, 5 C*L.J. 310 * 
11 C.W.N. 698. , 

Ghose and Casi j krsz, jj. 

References : — 13 C. 336, F; 31 C. 487, 12. 

(5) Expenses for ceremonies to be set Apart— 
•Step-mother t share of, on partition^ ^altie 


Hindu Law. — {Continued ) . 

— — 14.— (Partition) .—(Concluded ) . 

of stridhan to be deducted from the share — 
Expenses for 'prospective ceremonies of 
nephews and nieces not allowed. 

In a partition between brothers and father 
belonging to a joint Hindu family, those who 
are not married, &c., are entitled to have a sum 
set apart from the family property sufficient 
to defray the expenses of the thread, betrothal 
and marriage ceremonies which have not been 
performed, the sum Bet apart being calculated 
according to the extent of the family property. 

When sons in a joint Hindu family come to 
a partition of the family property, the step- 
mother is entitled to a share equal to the son’s : 
but from that share must be deducted the 
value of any stridhan received by her as a gift 
from her father-in-law or her husband. 

In a partition between brothers in a joint 
Hindu family, one of the brothers cannot claim 
any sum for the prospective ceremonies of his 
children. Jairam Nathoo y. Nathoo Shamji, 
8 Bom. L.R. 632 =*31 B. 54. 

Scott, j. 

(6) — Joint Hindu family — Minor — Right of 
minor member of a joint family to sue for 
partition . 

Held, that a minor member of a joint Hindu 
family may institute a suit for, and obtain 
partition of, his share in the joint family pro- 
perty, if there exist circumstances, such as, in 
the interest of the minor, render it advisable 
that his share should be set aside and secured 
for him. Bhola Nath y. Ghosi Ram, A.W.N. 
(1907), 86 = 29 A. 373. 

Stanley, c.j. and Knox, j. 

(7) Joint family property, partition of — 
Nucleus — Separate estate — Onus — See Hindu 
Law (Joint Family), No. 10, 5 C.L.J. 338. 

(8) Right of a co-widow to partition of her 
share — Effect of partion after co- widow’s death 
—See Hindu Law (Succession No. 1,9 Bom. 
L.R. 1049. 

(9) Partition between minors— Discretion of 
Court to refuse partition if not beneficial to 
minors— See Hindu Law (Joint Family), No. 5, 
11 C.W.N. 769. 

(10) Divided son and grandson — Right to 
inherit to grandfather— Effect of partition— 
See Hindu Law (Inheritance), No. 3, 17M.L.J, 
275. 
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-13.— (Religious Endowments.) 

(1) Construction of Hindu Will-— Debutter , 
private endowment— Eight of pala or turn 
of warship, if heritable and devisable — 
Alienation of right of worship . 

Under the present Hindu Law, alienation of 
the right to worship is allowed only when (1) it 
is in accordance with the wishes and intentions 
of the founder of the endowment or (2) it is 
justified by the usage or practice in the family. 
Originally, partition and alienation alike of the 
right of worship were forbidden. Custom and 
convenience, however, intervened, and the right 
to partition of a right of worship came to be 
recognised. Rajessur Mullick y. GopcBSur 
Mullick, 11 C.W;n. 782-34 C. £28. 

Chitty, j. 

References :-G Bom. H. C. R. A. C. J. 250, 

0 B. 298, 17 C. 557, I). 

16.— (Religious Matters), 

(l)-Mnth Mohunt ship — Succession Las- 

kari faishnav as— Chela, nomination — * 
Bhandara ceremony . 

In the asthal Kaghubi Chak alias Rampati 
of the Laskari Vaishnavas, on the death of a 
mohunt, a chela succeeds, if there is one, and, if 
there be more than one, a successor is appointed 
by the mohunt from among the chela & 

Where, therefore, a person was the only chela 
of the deceased mohunt and had been appoint- 
ed to succeed his guru by the due performance 
of ceremonials and when he has performed the 
sradh and cremation ceremonies of the deceas- 
ed, he is entitled to succeed as mohunt in 
preference to a gurubhai of the late Mohunt, 
even though the bhandara ceremony has not 
boon performed by him. The bhandara is purely 
a formal ceremony which neither confirms nor 
creates title. Saty&deo Dass y. Santoke Dasa, 
5C.L.J. 360. 

Mitba and Caspers;?, jj. 

References : — (1880) 1 Sel. Rep. 309 (N. Ed), 
414 ; 9 A. 1 ; 19 W.B. 215 ; 11 M.I.A. 405 
. (428), 7 C.W.N. 145, R, 

-17. — (Reversioners) . 

(1) Acceleration of reversioner's estate by gift 
by qualified owner. 

Where a widow transfers her interest in 
certain property to the next reversioner, subject 
to the condition that the donee should main- 
tain the transferor and make certain other pay- 
ments, the transaction is essentially an onerous 


Hindu Law.—(Contimwd). 

17.— (ReYeraionei*).— (Confinwed). 

gift and, therefore, the alienation is one, the 
validity or invalidity of which was determin- 
able with reference to the rules of Hindu Law, 
governing transfers by qualified female owners * 
It is not a mere withdrawal of her life interest, 
so as to accelerate the succession of the then 
reversionary heir, within the meaning of the 
rule laid down in Behari Lai v. Madho Lai (a). 
Sreeramulu Naidu y. Andalammal, 17 M.L, 
J. 14 = 30 M. 145. ^ 

White, c.j., and Subramania Iyer, j. 

Reference : — (a) 19 I. A. 30 (P.C.) E. 

(2) Reversion et; setting aside alienation by 
widow —Equities— Right to sue — Breach 
of duty by a third person — Equity with 
respect to property received as belonging to 
another. 

Where the plaintiff (reversioner) was ordered 
by the lower Court to repay Rs. 400, the amount 
of the purchase money received by plaintiff 
from the widow, as a condition precedent to 
recovering possession from the defendant (pur- 
chaser from the widow), the sale being invalid 
for want of necessity beyond the life-time of 
the widow : # 

Held , there was no equity in favour of the 
defendant and as against plaintiff, entitling that 
defendant to the amount of the purchase 
money. 

An action will not lie at the suit of A, for the 
breach by B of a duty which B owed to C, 
because, in order to support an action, there 
must be either a contract with the person sued 
or some relation establishing a duty on his part 
towards the plaintiff (a). 

Where a party receives from another goods 
or their value in moneyas belonging to»a third 
party, with notice of th|t party’s ownership^ 
that third party can sue the receiver therefor (5). 
Jankf Dagder y. Mahadu Devji, 9 Bom. 
L.R. 710. 

Chandavarkar and Pratt, jj. 

References:— {a) 18 C.B. 59, F. (h) 8 App. 
Cas. 874, F. 

(3) Agreement between divided brothers as 
regards estate of a deceased brother — Widow 
of deceased not a party to the agreement — 
Transfer of Property Act , 3. 6 — Limita- 
tion Act, Art. 144 — Specific performance . 

Three brothers S, R and K made a partition 
of their property, and S lived separate, thpugh 
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* 

— 17. — (Reversioners ) — -( Cont i rmcd). 

H and K lived together. After the death of 
It, leaving a widow and daughter, S and K 
agreed, as between themselves, that K should 
maintain It’s widow and that a piece of land 
was to be given to his daughter, and that S 
was to geWa small piece of land, K being in 
possession of the major portion of the land, 
and that ultimately after the widow’s death, 
S and K wore to divide the property between 
themselves. R’s widow knew nothing about 
this agreement nor did she- surrender her 
estate. S predeceased the widow and 1C sur 
vived her. After the widow’s death, the son 
of S sued K’s son for his share under the agree- 
ment. 

Held, per White, C.J. — B’s right on the date 
of agreement was only that of a presumptive 
reversionary heir, and this right could not be 
transferred under S. G of tho Transfer of Pro- 
perty Act (a). 

On the death of the widow, the party entit- 
led to the property as reversioner was K, S 
having predeceased the widow. The plaintitT 
would not, therefore, be entitled to the share. 

Per Wallin , J . — The two brothers were not in 
the*position of expectant heirs and the agree- 
ment would, therefore, be enforceable. The 
plain till’s right to possession only vrose on 
the widow’s death, and the suit is governed by 
Art. 144 of the Limitation Act. 

Per Boddam, J.— Tho agreement conveyed 
no title to S. It was a mere agreement between 
two expectant reversionary heirs to divide when 
the reversion would fall in. The only remedy 
of the plaintiff would be to sue, within three 
years of the widow’s death, for specific per- 
formance of the contract. $oorapap&ju y. 
Yeerabfiadradu, 17 M.L.J. 505-30 M. 480 -2 
M.L.T. 443. 

White, c.j., Wallis and Boddam, jj. 

(4) Effect , on reversioner , of decree obtained 
ajainst uridow without fraud or collusion — 
Validity of alienation by one of several 
widows . 

Where a debt, for which a decree was obtain- 
ed against a co-widow in possession, is one 
binding upon the inheritance, the decree is, in 
the absence of fraud or collusion between the 
widow and the creditor, binding on the 
reversioner, though obtained without actual 
contest. The widow, as representing the 
estate, is not bound to raise any defence in the 
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case, when satisfied that the debt is really 
due. Alienation by one of two co-widows is 
not ipso facto invalid with reference to the 
interest of the other co-widow or of other per- 
sons interested in the reversion. Subbammal 
y. Avudaiyammal, 30 M. 3. 

SuBRAiiMAtTTA Aiyar and Benson, jj. 

References: — 1GM. 1 (10), D; 14 M.L.J. 139, 
R. 

(5) Reversioner taking property by gift from 
Hindu widow takes absolute estate — See Hindu 
Law (Widow), No. 10, 12 C.WN. 49. 

(6) Reversioner if bound by act and covenant 
of widow iti possession — High rate of interest, 
whether justifiable— -Nature of widow’s estate 
— See Hindu Law (Widow), No. 15, G C.L.J. 
462. 

(7) Deed of gift by Hindu female— Rever- 

sioner’s rights— See Appeal (Second Appeal^ 
No. 1, 11 C.W.N. 950. * 

(8) Suit by presumptive reversioner to set 
aside will of last male owner— See Specific 
Relief Act* No. 13, 30 M. 195. 

(9) Alienation by widow — Suit by reversioner 
for recovery of property — Limitation— See 
Limitation Act, No. 75, 8 Bom. L.R. G75-32 
B. 1. 

(10) Relinquishment by reversioners of llieir 
right of reversion— Expectancy — Effect— See 
Hindu Lav/ (Adoption), No. 3, 2 M.L.T. 184. 

(11) Compromise by widow or daughter — 
Decree thereon — Award against widow or daugh- 
ter— Effect on reversioners— See Hindu Law 
(Conversion), No. 1, 4 A.L.J. 365. 

(12) Right of daughter’s sou to impeach alien- 
ation by maternal grandmother of property 
inherited from her husband— Limitation — Priv- 
ity of estate between reversioners — acceleration 
of reversioner’s interest — See Hindu Law 
(Widow), No. 2, 3 N.L.R. 35. 

(13) pecrce against widow how far binding on 
reversioners — Ex parte decree — Decree fairly* 
and properly obtained — See Hindu Law 
(Widow), No G, 17 M.L.J. 1G9. 

(14) Suit for possession —Plea of adoption — 
Limitation— See Limitation Act, No. 94, 17 
M.L.J. 182. 

(15) Possession under will Sf Hindu female — 
Compromise by reversioners— See Hindu Law 
(Will), No. 4, 4 A.L.J. 273, 
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- 17. - (Reversioners). — [Concluded). 

(16) Effect of relinquishment of estate by 
Hindu widow in favour of next reversioners — 
Death of the next reversioners — See Hindu Law 
(Widow), No. 9, A.W.N. (1906), 272 = 29 A. 71. 

(17) Alienation by Hindu widow — Lease — 
Suit by reversioner to recover possession after 
widow’s death — Reversioner not bound to set 
aside alienation — See Limitation Act, No, 77, 
11 C.W.N. 424. 

(18) Mother’s share on partition — Reversion 
— Right to sue, survival — See Hindu Law 
(Partition), No. 4, 5 C.L.J. 310. 

(19) Alienation by widow, without legal 
necessity, of her husband’s estate — Rever- 
sioner’s consent, effect of— Sec» Hindu Law 
(Widow), No. 17, 12 C.W.N. 74 (P.C.). 

18. -(Self -acquisition.) 

(1) Earnings of a member from Government 
service when not self-acquisition — Throwing 
into a common stock — See Hindu Law (Joint 
Family), No.*4, 11 C.W.N. 417. 

19.— (S tridh&n . ) 

(1) Mitakshara—. Partition— Share taken by 
step-mother on partit ion — Stridhan . 

Held that the share in the property of her 
deceased husband, taken by a widow on parti- 
tion between her and her step-sons, is her 
stridluin. Gambhir Singh v. Makraddhuj, 
A.W.N. (1907), 206-4 A.L.J. 673. 

Banruji, j. 

References 24 A. 67, 24 A. 82, F. 25 A. 408, 
IHstgd. 

(2J Stridhan inherited by daughter from | 
father, devolution of— See Hindu Law (Iniie- ! 
kitance, No. 4, 9 Bom. L.R. 834. 

(3) Funeral expenses of mother are a charge 
upon Son’s estate— Mother’s stridhan not li- 
able— See Hindu Law (Succession), No. 5, 9 
Bom. L.R. 1187. 

20.— (Succession). # 

(1) Co-ividows— -Right ct a co-widow to parti- 
tion of her Share— Share can be alienated. 

Under the Mitakshara, as well as the Mayu- 
kha, it is the right of each of the co-widows to 
enjoy her deceased husband’s property by par- 
tition inter sc. She can assign her right to any 
one she chooses. If she has already obtained 
her share by partition, she can alienate that 
share. In cither case, the assignment pr alien- 


Hlndu Law.— (Continued). 

% 
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ation cannot take effect or have validity 
j beyond her life-time. It is good so long as she 
i lives. On her death, her interest in the property 
i ceases, and the share goes to the surviving co- 
widow or co- widows as the case may be. Harl 
NarayanJogy. Vital Naru Bhosle,»9 Bom. 
L.R. 1040 = 31 B. 560. " 

Chandavarkar and Heaton, jj. 

(2) Degraded woman — Prostitution — Dissolu- 
tion of tie of kindred — Husband's rights to 
property left by — 

By her degradation, a Hindu woman does 
not cease to be a Hindu, and the rule of succes- 
sion to her property is the ordinary rule of 
Hindu Law. Where a wife left her husband 
and became a prostitute and died as such, held 
that her husband would succeed to her property. 
Prostitution does not sever the legal relation 
and the. degradation of the woman in conse- 
quence of her uncliastity does not entail the 
cessation of the tie of kindred between licr and 
*hor husband’s family (a). Narayan Das v. 
Tirlok Tiwari, 3 A.L.J. 537 - A.W.N. (1906), 
243 = 29 A. 4. 

Banekji and Airman, jj. 

References : — (a) 23 M. 171, F. 7 Select 
Reports, $73, not !•'. 1 A. 46, It. 

(8) Woman of the town , sister's daughter— 
Heir. 

A woman of the town, who is a Hindu by 
birth, does not cease to bo a Hindu by 
reason of her degradation, and succession to 
her property is governed by the Hindu Law. 

The s’ster’s daughter of a deceased prostitute 
who has followed her into degradation is not 
her heir \a). Sundari DoESee y. Nemye 
Charan Daw, 6 C.L.J. 372. 

Fletcher, j. '* 

References:— {a) 25 C. 254, F. 21 C. 697, Hiss. 
29 A. 4, R. 

(4 ) M urli —Da ughters — M arried daughters 
and unmarried daughters , preference be- 
tween —Place of unmanned daughter who 
has turned out a prostitute— Mitakshara— 
Vyavahara Mayuklia — Act XXI of I860. 

According to Hindu Law, a woman, who, 
having never married, becomes a prostitute, is 
notan “unmarried ” daughter of her father, 
entitled as heir to the whole of his property to 
the exclusion of his married daughters. 
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— •— 20.‘-Succesiion.— (Continued). 

Such a daughter can inherit as heir in the 
line of daughters, only in the absence of the 
unmarried and the married daughters. Tara 
Hari Shinde y. Krishna Bandu Bhodke, 9 Bom. 
L.B. 774^31 B. 495. 

Ckandavarkar and Beaman, jj. 

(5) Mother succeeding to her son takes limited 
estate— -Funeral expenses of mother are a 
charge upon son's estate— Mother' s stmdh- 
an not liable to pay them. 

Under Hindu Law, a mother succeeding as 
heir to her son takes only a limited estate (a). 

The duty of performing the funeral cere- 
monies of a mother (literally, offering the 
funeral oblations, pinda dana) is laid down as a 
religious injunction binding her son in absolute 
terms by the Hindu Law. The duty being 
laid upon him, as her son, independent of any 
assets left by her, he is bound to discharge it 
as a sacred obligation attaching to gonship. If 
he dies during her lifetime, the funeral ex- 
penses of the mother have to be defrayed out* 
of his property and not out of her stridhan. 

According to Vijnaneshwara, where an act is 
directed to be done, and the omission to do it is 
stated to be sinful, the direction imposes upon 
the person directed an imperative a»d absolute 
obligation to do the act. Yrijbhukandas 
Dwarkadaa y. Bal Parvati, 9 Bom. L.R. 
1187. 

Chanda varkar and Heaton jj. 

Reference : — (a) G Bom. H.C. 215, F. 

(6) Grandson of mother's sister — Daughter of 
the son of the sister of the paternal grand- 
father — Priority between. 

Under Hindu Law, the grandson of the 
mother’s sister (material aunt) of the propositus 
is entitled to succeed in preference to the 
daughter of the son of the sister of the paternal 
grand-father. Bai Yljll y. Bai Prabhalakshmi, 
9 Bom. L.R. 1129. 

Russell, Ag. c. j., Knight, j. 

(7) Grandson of paternal uncle— Widow of a 
son of paternal uucle — Priority between — 
Exclusion from inheritance — Lepeosy. 

The grandson of the paternal unole of the 
propositus is entitled to succeed in preference 
to the widow of a son of a younger paternal 
uncle (a). 

Under Hindu law, the reason for the dis- 
qualification of a man suffering from leprosy is 
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-20. — Succession— (Cmcluded ) . 

that he must be in such a condition that the 
society of his fellowmeU must be refused to him. 
A person suffering from an aesthetic or nerve 
type of leprosy is not, therefore, thereby ex- 
cluded from inheritance. R&nchod Naran Y. 
Ajoobai, 9 Bom. L.R. 1149. 

Russel^ j. 

Reference B. 716. F. 

(8) Vyarahara Mayulcha — Succession — 
Daughter's inheriting non- technical stridh- 
an of their mother— Several interest— Sur- 
vivorship. 

Under the Vyavahara Mayukha, daughters 
succeeding to the non-technical stridhan of 
their mother take absolute and several interests, 
and not joint interests with right of survivor- 
ship. Bai Kukhmani Y. Keshavlal Ranchhod, 

9 Bom. L.R. 1293. 

Jenkins, c.j., and Heaton, j. 

Reference : — (a) 6 B. 8ft, F. 

* ■ 

(9) Succession of daughter’s sons after death 
of daughters— See Hindu Law (Widow), No. 13 

10 O.C. 159. 

(10) Succession of uncles of whole blood and 
half blood— Preference— See Landlord and 
Tenant, No. 18, G C.L.J. 190. 

( 11 ) Property inherited from maternal uncle 

— Whether nephew takes with benefit of survi- 
varship— See Torts, No. 1, 6 C.L.J. 383. 

21 ( Sur vl vorship) . 

(1) Survivorship among joint shebaits— See 
Shebait, No. 1, 5 C.L.J. 527. 


-22. — (Widow) 

(1) Decree against widow — No fraud— Rever- 
sioner bound— Civ. Pro. Cotie, Ss. IS, 344 
and 331— Res judicata— Objection to execution 
by reversioner— Decree -holder directed to get 
a declaration against the re versioner-^ re ver- 
sioner brought upon the record as judgment- 
dMor — former order , no bar. 


Where widows, in possession of their hus- 
band’s estate, honestly contest a suit, and there 
is no fraud or collusion in the matter of obtain- 
ing the decree, which is passed against them, 
the decree is binding on the reversioners. 


A decree was obtained against the widow of 
one B. The widows having died, the reversioner 
L. objected to the execution, although he was 
B 0 party to the decree, and was not brought 



m digest or CAgifc, 494 


Hindu Law.— (Continued). 

22,— ( Widow) .—(Continued) . 

upon tho leootfl Bv a representative. The 
Court refused execution and ordered tho decree- 
holder to get his title declared against L. The 
decree-holder did not bring any suit for decla- 
ration , but brought L upon the record as a repre- 
sentative of the widows. Held, that tho decree 
could be executed against L, a’hd the order 
directing the decree-holder to get his title 
declared against L, was passed without juris- ! 
diction and did not operate as res judicata. The 
Court ought to have registered L’s objection as 
a suit under S. 331, Civ. Pro. Code, and, not ! 
having done so, it acted without jurisdiction. 
Lachml Narainv. Ram Chandra, 4 A.L.J. 117 
— A. W.N. (1907), G4. 

Knox and Richards, jj. 

(2) Sale by widow of property inherited from ' 
her husband to son-in-law without legal I 
necessity— Death of widow after son born j 
to daughter — Mortgage by son-in-law — Son- \ 
in-law's possession adverse to daughter (his j 
wife) — Suit by mortgagee against the ! 

daughter and her son after mortgagor's 1 
death — Limitation Act, Arts. 91, and 111 — ; 
Finding operating as res judicata. 

A Hindu widow sold property inherited from 
her husband for valuable consideration, but 
without legal necessity, to her son-in-law, and 
died shortly after the birth 9 ! a son to her 
daughter. Tho son-in-law remained in posses- j 
sion of the property adversely to tho daughter j 
(his wife) and died after effecting a mortgage j 
thereof. I 11 a suit by the mortgagee against the j 
mortgagor’s wife and son, held that the daugh- j 
ter’s right to question the sale and the mortgage j 
was extinguished by lapse of time, but that the j 
grandson’s title as reversioner of his mother’s ! 
father is in no way affected by the fact that his 1 
mother’s rights have been extinguished (al). 
Because, there is no privity of estate between 
one reversioner and another as such, and, 
therefore, an act or omission by one reversio- 
ner canuot bind another reversioner,^ who 
dpes not claim through him (a2): 

Held, also, that the grandson’s reversionary 
right has not been accelerated by the extinction 
of his mother’s title during her life time ( 6 ). 

Art. 141, and not 91, Limitation Act, applies, ; 
where a reversionary heir claims to recover j 
possession from the alienee after a widow’s j 
death (c), and it will not be necessary for him j 
to set aside either the sale or the mortgage 
mentioned above (d) t W8£ 9 
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— (WMow). -^(Continued). 

A finding may constitute a res judicata , 
though not embodied in the decree (<?), An&nd 

Rao v. Bansinath Brahman, 3 N.L.R. 85, 
Drake -Brock man, Offg. c.j. 

References:- -(al) 23 B. 725, 41 ; (a, 2) 0 C. 

764, 27 A. 406, 32 C. 62, 28 M. 57, R; (b) 22 C. 
445, 23 A. 448, 25 A. 435, 11; (c) 6 I. A. 110, R; 
(d) 33 C. 257, R; (e) 11 C.P.L.R. 130, It. 

(3) Widow— Right of residence in the family 
house— Creditors of the individuals of the 
family cannot deprive the widow of her right 
of residence — Practice— Second appeal, 

A widow’s right to residence in the house 
belonging to the joint Hindu family, in which 
her husband was an undivided co-parcener, 
cannot be affected by the enforcement of debts, 
which are, from the joint family point of view, 
improper, that is to say, not for the benefit of 
the joint family as a whole. The widow’s 
iright, when brought into conflict with the 
claim arising upon such a debt, has to be fixed 
by reference to the character of the debt, at 
the time it was incurred. 

The sufficiency or insufficiency of accommoda- 
tion for residence to a Hindu widow is a ques- 
tion of fact determinable by the exigencies of 
each case, and the High Court in second ap- 
peal will not disturb tho conclusions arrived at 
by the Courts below. Kisandas Rupchand y. 
Rangubai Nanchand, 9 Bom.L.K. 382. 

Russell, Au. c.j., and Beaman, j. 

(4) Wife's right to reside in family house — 
Sale of house for family debt. 

A Hindu widow may be turned out of tho 
family houso, if the debts, on account of which 
alienation is being made, ate bona fide family 
debts. The Mahomedan wife or widow is a 
creditor of her husband on account of her dow- 
er, which is a debt ; and she is, perhaps, as 
regards his estate, a creditor preferred to all 
other creditors. But a Hiudu wife or widow 
is no creditor on account of her maintenance 
or right of residence. If the estate had dwin- 
dled to nothing, as a consequence of family 
expenditure and family debts incurred by her 
husband in the ordinary way of business and 
living, there remains nothing for her, any more 
than for her husband or his heirs. Nihal Devi 
y. Shib BUI, 36 P.R. 1007. 

Johnstone and Shah Din, jj. 
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References : — 2 A. 315, 2 M. 126, 6 M. 130, 
12 M. 200, 17 B. 398, 39 P.R. 1896, referred 
to. 

{5) Widow holding the power of execution 
unctyr a certificate of administration — 
Powers the widow — Person building on 
the land of another in the belief that it 
belongs to him — Rights of the owner of the 
land—Acgu iescence - Standing by. 

A Hindu widow, holding the power of execu- 
tion under a certificate of administration grant- 
ed to her by the District Court, has only the 
powers of a Hindu widow or manager of a joint 
Hindu family ( a ) ; and she cannot sell the 
property, unless there is justifiable or pressing 
necessity according to Hindu law. 

If a stranger builds upon the land of another, 
although believing it to be his own, the owner 
is enti tled to recover the land with the buildings 
on it, unless there are special circumstances, 
amounting to a standing by on the part of the 
real owner, such as to induce the belief that lie 
intended to forego his right. Yinayakrao 
Ganapatrao y. Yidyashankar Bharati, 9 Bom. 

L.R. 404. 

* 

Chandayahkau and Pratt, jj. # 

References :-(a) 1 B. 269, 2 B. 388 (408), 22 
B. 1, 26 B. 304, 21 C. 732, 20 B. 298, R. 

(6) Decree obtained against , binding on rever- 
sioner— "Ex parte decree, whether one 
fa irly and properly obtained against wido w. 

The general rule is that, in a suit brought by a 
third person against a Hindu widow to recover, 
or to charge, an estate of which she is the 
proprietress, she will, as defendant, represent 
and protect tlio estate, as well in respect of her 
own &s of the reversionary interest. The mere 
fact that a decree* obtained against a Hindu 
widow is an ex parte decree will not be suflicient 
to show that there was fraud and collusion 
between the widow and the person who obtain- 
ed the decree. It may be that the widow 
honestly believed that there was not a good 
defence to the suit, and, therefore, refrained 
from incurring the expense of a defence. In 
such a case, the decree obtained against the 
widow will bind the reversioner. Lakshmi- 
narayana Sastry y. Yenkayya and Yen- 
kayya y. Subbarayadu, 17 MX.J. 160. 
Benson and Boddam, jj. 

References : — 9 M.I.A. 604 and 11 MX A# 241 
(267), R* 
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(7) — Rigid to husband's seperate property— 
Decree— Condition for security -bond. 

Plaintiff was the widow of Chajju Mai who 
was a member of a joint family but kept his 
self-acquired property separate. On his death, 
the widow brought a suit for a declaration 
that she was entitled to certain money kept in 
deposit by her husband. The judge gave her 
a decree on condition of her filing a security- 
bond that she would not spend the money 
otherwise than for her maintenance. Held , 
that the Court below had no right to annex any 
such condition to its decree. Muli y. Maning 
Ram, 4 A.L.J. 18G-A.W.N. (1907), 75. 

Knox and Richards, jj. 

(8) Alienation of immoveable property by a 
widow for maintenance and pilgrimage — 
Necessity — Pilgrimage to take ashes to 
Ganges. 

A Hindu (Kliatri) widow executed a mortgage 
deed of her husband’s house for Rs. 300 in 
favour of her brother, S. Rs. 100 were, in respect 
of small items, from time to time, advanced to 
her bv S. for her maintenance and the sum of 
Its. 200 was paid to enable her to take a pilgri- 
mage. 

Held, that a widow cannot alienate her 
husband’s immoveable property to take a pilgri- 
mage, unless it is indispensable for the spiiil- 
ual benefit of her deceased husband, for in- 
stance, a pilgrimage to take ashes to the Ganges, 
and that quo item of Rs. 200, the mortgage is 
not binding upon the reversioners. Nanak 
Singh y. Sant Singh, 19 P.W.R. 1907. 
Rattioan, j. 

Reference : — 8 M. 552, F. 

(9) Effect of relinquishment of estate by 
widow in favour of the present reversioners. 

A Hindu widow in possession of a widow’s 
estate in property of her deceased husband, a 
sopamted and childless Hindu, relinquished 
possession thereof to two persons who at the 
time were the next reversioners, they agreeing 
to pay her a maintenance allowance ; but it did 
not appear that she intended to make them, if 
she could, full owners of the property, although 
certain incorrect recitals in the agreement 
entered into by the widow, when she gave pos- 
session of the property, might have lent colour 
to this suggestion. Both the persons thus put 
into possession predeceased the widow. Held 



497 


DIGEST OP 


Hindu Law.— (C ontinued). 

22. — (Widow) — ( Continued }. 

that the nearest reversionary heir to the widow’s 
late husband was entitled to succeed on the 
death of the widow. 

Quaere. Whether, in these Provinces, a Hindu 
widow can accelerate the estate of the heir by 
conveying absolutely and destroying her life- 
estate ? Raj Klshore y. Dura Chrryan Lai, 
A.W.N. (1906), 272 — 3 A.L.J- 756 = 29 A. 71. 
Stanley, c.*., and Knox, j. 

References : — 19 C. 230,6 A. 116, R . 

(10) Alienation by widow — Gift to reversioner 
for the time being if passes absolute title. 

If a Hindu widow transfers her interest to 
the then reversioner, the latter can hold the 
property against the person who is the rever- 
sioner when the widow dies (o.) Ann&da 
Kumar Roy Y. Indra Bhusan Mukopadhya, 12 
C.W.N. 4.9. 

Maclean, c. j., and Holmwood, ,t. 

References : — 22 W.R. 393 and 10 C. 1102, 

F. 

(11) Widow getting absolute estate under a 
compromise in a partition suit — Regula- 
tion XXV of 1802. 

It is open to parties effecting a partition to 
agree, as among themselves, as one of the terms 
of a compromise, that a widow of a deceased 
member of the family should take the property 
assigned to her as full owner, and not for life 
only ; and though an agreement in these terms 
might not be binding, and might even be a 
fraud on members of the family not parties to 
the compromise, it would stand good as be- 
tween the parties. It must, however, appear 
clearly from the instrument, by which effect is 
given to the compromise, that it was the inten- 
tion of the parties to enlarge the estate which 
the widow would ordinarily take. This is, of 
course, a question of construction of the docu- 
ment, but the document must he construed 
with reference to the situation of the parties 
and* their rights at the time the deed was 
executed (a). 

Two persons sued another for partition of 
certain property alleged by them to belong 
to a joint family of which they and he were 
members, but which according to him formed 
part of his and his adoptive father’s share of 
that property after division. One of the plain- 
tiffs died pending the suit, and his widow was 
brought on the record as his representative. 
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The matter in controversy was settled out of 
Court by a compromise, under which the defen- 
dant gave to the widow and the surviving plain- 
til! certain land in equal shares, in consider- 
ation of their withdrawing the suit* with 
powers of gift, sale, etc. + 

Held per Miller, j. — that, under the circum- 
stances, the widow took an absolute estate in 
the property given her. 

Per Wallis, j. ( contra ) — The widow took 
only an estate for her life. Held also that the 
words “ you shall enjoy the said lands with the 
rights of gift, sale, etc.” are words of common 
form borrowed from Reg. XXV of 1802, and 
were probably inserted, rather for the purpose of 
making it clear that the transferor had ceased 
to have any interest in the property transferred, 
than for the purpose of describing the interests, 
which the widow and the other donee were 
intended respectively to take (b). S&mb&BiYa 
jyyar y. Yiswam Aiyar, 17 M.L.J. 243 = 
2 M.L.T. 316 — 30 M. 356. 

Miller and Wallis, jj. 

References :~(a) 6 M.I.A. 1, 8 C.L.R. 57, 
11 A. 296, R ; ( b ) 8 C.L.R. 57, R. 

* 

(12) Decree against a Hindu widow — irhen 
binding on reversioners. 

When a decree is passed against a Hindu 
widow on a compromise, undor which a small 
portion of the property is given to the widow’s 
mother-in-law for maintenance, it not being 
shown that this was anything but a reasonable 
arrangement, the reversioners are bound by 
that decree. Anandi y. M&h&dei, 4 A.L.J. 
490 = A.W.N. (1907), 199. 

Aikman, j. ’ * * 

(13) Decree against widow * effect of, on re- 
versioners — Adverse claim set up by a 
Hindu widoio— Representation of the estate 
— Daughter's sons , succession amongst 
per capita not per stirpes. 

Held that, where a Hindu widow puts for- 
ward a claim in her own right adversely to 
the reversioners, she cannot be considered to 
represent the estate ; a decree for sale obtained 
against the widow under such circumstances 
cannot be considered binding on the reversion- 
ers, and a sale, if held in execution of such a 
decree, should be considered to pass only the 
interest of the widow and not that of the 
reversioners. 


c 32 



THE CURRENT INDEX, 1907. 


500 


499 

* 
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-22 .—-(Widow ).— (Con tinned). 

Held further that, after the death of the 
. daughters who succeeded to a Hindu woman’s 
estate, the daughters’ sons take per capita and 
not per stirpes. Birj Bhukhan y. Shcoraj 
Narain, 10 O.C. 159. 

CiiamiA. and Pi vans, a.j.cs. 

Preferences : — 9 M.I.A. 539, 21 C. 8, D ; 25 
A. 463, It. 

(14) Widow — Mortgage by Hindu widow — 
No legal necessity— Mortgagee spending 
money for repairs on the mortgaged proper - 
ty — Reversioners suing to recover the pro- 
perty not bound to pay* the money — Mort- 
gagee cannot be allowed to remove the house 
built by him on the property. 

The money spent bv a mortgagee, in repairs 
of the property, which is mortgaged to him by 
a Hindu widow, without any legal necessity 
justified by Hindu Law, cannot be recovered 
by him, from the reversioner, who sues on 
the widow’s death to recover the possession df 
the property. 

If the mortgagee lias erected a building on 
the property, he cannot claim a right to 
feniove the building, before he is made to hand 
over the possession of the property to the 
reversioner, (a) Yijbhukandas Dwarkadas y. 
Dayaram Jadav, 9 Bom. L.R. 1181. 

Chanda vawkaii and Heaton jj. 

References : — (a) 9 Bom. L.R. 404, 20 B, 298, 
0 B.H. C.A.C. 80, D. 

(15) Widow , power of— Decree for mesne pro- 
jits silent as to interest— Security bond 
agreeing to pay interest — Stay of execution 
proceedings — Limitation — Civ. Pro. Code, 
*Ss. till, 212, 23t), 244, 546 — Reversioner, if 

bound by act gnul covmant of widow in pos- 
session — Interest , high rate of, 'whether jus- 
tifiable. 

As a Hindu widow, although she takes in 
some respect only a qualified interest in her 
husband’s estate, fully represents that estate, 
the succeeding heirs are bound by a decree pro- 
perly and fairly obtained against her. (a) 

Although, under the Hindu Law, a widow 
is allowed to bind the estate of her deceased 
husband as against the reversionary heirs, for 
the purpose of raising necessary funds, it must 
be established that the purpose for which the 
liability had been imposed was really necessary 
fur the protection of the estate (6). 
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22. — (Widow) . — ( Continued) . 

When a Hindu widow, to prevent the sale of 
her husband’s property, during the pendency 
of an appeal, in which there was no substance, 
and to obtain stay of the execution proceedings, 
gives a security bond and agrees tppay interest 
at the rate of 12 per cent, per annum upon the 
amount of mesne profits decreed, although the 
decree for mesne profits did not carry interest, 
and creates a charge in respect of the same upon 
a portion of the estate of her son, her act is, in 
essence, an unauthorised and unjustifiable 
alienation of a portion of that estate, and is 
neither necessary nor beneficial to the estate, 
and it is open to the reversionary heir to ques- 
tion the propriety of her act, and her covenant 
docs not bind the reversionary heir. 

Although a loan by a Hindu widow may be 
necessary, the rate of interest at which she 
borrows must be proved to be necessary be- 
fore interest at that rate will be allowed; and 
even assuming that the widow was, in the pre- 
sent case, justified in giving a security bond to 
obtain a stay of execution proceedings under 
S. 546 of the Civ. Pro. Code, the necessity to 
enter into an agreement to pay interest at a 
high rate will have to be established before it 
can be made to bind the reversioner (c), Har- 
manojc Narain Singh v. Ramprosad Narain 
Singh, G C.L.J. 402. 

Mookekjee and Holmwood, jj. 

References:— (a) 9M. LA. 539 ; 21 C. 8, 
R. (b) 12 W.R. 187 .7? ; 7 C.W.N. 078 ; 8 C.W.N. 
843, I); (c) 18 C. 811, Ii. 

(16) Mitakshara — Widow inheriting movables 
from her husband — Limited rights — She 
cannot make a gift of the property . 

Under the Mitakshara, a Hindu widow inhe- 
riting moveable property from her husband who 
dies childless and intestate, does not take an 
absolute interest in the property. She is, there- 
fore, not competent to make a gift of the pro- 
perty. Pandharinath Yishvanath y. Govind 
Shivram, 9 Bom. L.R. 1305. 

Russell, a.c.j., and Heaton, j. 

(17) Widow's estate — Alienation of husband's 
estate without legal necessity — Consent of 
revet s' oners — Consent ex post facto — Bhale 
Sultan Chattri tribe of Oudh— Custom ex- 
cluding daughter and her issues from in- 
heritance— Proof— General custom — Evi- 
dence Act (I of 1872), S . 48, 
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In the absence of legal necessity, a Hindu 
widow can alienate property, to which she has 
succeeded on the death of her husband, with 
the consent of the nearest reversioners for the 
time being. Ordinarily, the consent of the 
whole body constituting the next reversioners 
should be obtained, though there maybe cases, 
in which special circumstances may render the 
strict enforcement of this rule impossible. 

The consent of the reversioners is effective 
even when given after the execution of the 
deed of transfer (n). 

Held that the evidence, adduced in this case, 
proved the existence amongst the Bhale Sultan 
Chattris in Oudh, of a general custom, exclu- 
ding daughters and their issue from inheritance. 

Bajrangi Singh v. Manokarnika Baksh Singh, 

12 C.W.N. 74 (P.C.) = 9 Bom. L.It. 1348 = 0 
G.L.J. 7 GO. 

Loud Macnaghten, Sir Andrew Scoblk 
and Sir Arthur Wilson. 

References (a) 17 0. 890, Appr ; 6 A. 110, 
disappr ; 10 C. 1102, 21 M. 128 and 25 B. 129, 
R. 

(18) Mortgage —I Linda widow acting adversely 
to adopted son —collusion with mortgagee — 
Benefit to estate— charge upon estate ----- 
Lis pendens — Transfer of Proper ty Act (IV 
76W?), 8. 52- Cir. Pro. Code (XIV of 1<S82), 
$. 410 — Application to sue in forma pauper- 
is subsequently admitted— contentions suit 
or proceeding . 

Where a Hindu widow adopted an adverse 
attitude against her husband’s adopted son, 
and executed a mortgage in collusion with the 
mortgagee, not as guardian of such son but in 
her own right, held that tlic mortgage could 
not bo enforced against the son to the extent 
of a debt, which was not a charge on the estate, j 
merely on the ground that the estate was be- 
nefited by the payment of such debt (*/)• 

Where, after an apidication for leave t'6 sue 
in forma pauperis had been made, but before it 
was granted, the defendant mortgaged part of 
the property in dispute, and the plaintiff’s 
suit was subsequently, after contest, decreed, 
held that S. 53, Transfer of Property Act, 
applied, and the mortgage could not be 
enforced against the plaintiff. Ambika Partap 
Singh yDy/ arka Parshad, 4 A.L.J. 795. 

Stanley, c.j. and Burkitt, j. 
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References:— (a) 6 M. I. A. 393 I). (5)29 A. 
349, R. 

(18-ft) The alienation by one of two co- 
widows is not ipso facto invalid — See Hindu 
Law (Reversioners), No. 4. 30 M. 3. * 

(19) Alienation by — Suit by /cvcrsioner to 
recover property — Li mi tation — See Limitation 
Act, No. 75, 8 Bom. L.R. 675 = 31 B. 1. 

(20) Gift by widow of portion of property in- 
herited from husband — Subsequent adoption — 
Suit by adopted son — See Limitation Act, 
No. 109, 4 A.L.J. 354. 

(21) Itcmarriage ^forfeiture of interest in the 
estate of first husband — Transferees from a 

person not entitled to transfer ; right of See 

Act XV of 1856 (Widow Remarriage), No. 1, 
3 A.L.J. 729, 

(22) Lease by widow— Suit by reversioner to 
recover possession after widow’s death— Re- 
versioner not bound to set aside alienation— 
.See Limitation Act, No. 77, 11 C.W.N. 424. 

(«3) l ower of to alienate beyond her own 
life time a service inain enfranchised in her 
name See Act IV of 18GG (Madras), No. 1, 
17 M.L.J. 101. 

(21) Widow carrying on business of husband— 
Death of widow — Liability of reversioners for 
trade debts incurred by widow— See Hindu Law 
(Debts), No. 6, A.W.N. (1907), 155. 

(25) Suit to recover property alienated by 
widow— See Limitation Act, No. 78, lo OX. 
103. 

— 23. — (Will). 

(1) Construction of— Direction as to accumu- 
lation — validity of — 

It is not incompetent tot a Hindu testator to 
direct accumulations. 

Principles governing the validity of direc- 
tions for accumulation examined and explained. 

Rajcndra Lall Agarwalla y. Raj Coom&ri 
Dabi, 11 C.W.N. 65 = 34 C. 5. 

Ha RING TON, J. 

References:— l C.W.N. 345 = 24 C. 589 ; on 
app. 2 C.W.N. 389 = 25 C. GG2 and 4 C. 443, 
11 . 

(2) Interpretation— Bequest in favour of 
Hindu female — “ Malik.” 

The word malik ordinarily denotes the abso- 
lute owner of property, and its ordinary mean- 
ing is to be given to it, unless there is to l;e 
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found in the will indications that it was not 
the intention of the testator to use it in its 
ordinary sense. 

Where, therefore, all that was said in a will 
by a Hindu testator was that he had two heirs, 
a wife aifd a daughter, and they should be maliks 
of his property in specified shares, held , that the 
devisees acquired an absolute interest in the 
property, and the widow could mortgage it 
at her pleasure (a). Padam Lai v. Tek Singh, 
4 A.L.J* 68 = A.W.N (1907), 19=29 A. 217. 
Stanley, c.j. and Buhkitt, j. 

References (a) 24 C. 406 ; 24 C. 834. (P.C.) ; 
27 C. 44,649, R, 27 A. 364, Dist. 25 A. 351, 
Dm. 

(3) Title acquired under toill of deceased 
wife — Property devised subject to mortgages 
— Compromise of claims of reversioners to 
estate of wife's father — Nature of devisee's 
title not thereby faltered. 

One M died leaving certain property, of whicl^, 
his widow J took possession. J died leaving the 
property by her will to her daughter A, who 
also died after making a will leaving the pro- 
perty in question to her husband R. 

Both the wills provided that the devisee was 
to pay otf certain incumbrances existing on the 
property. After the death of A, the property 
was claimed by the reversionary heirs to M’s 
estate, but this claim was settled by a compro- 
mise, by which R gave certain land to the 
claimants, in considaration of their entirely 
withdrawing their claim to the rest of the 
property. 

Held, that this compromise did not convey to 
R the title of the reversioners ; but that he 
took jmder the will tf his wife and could not, 
therefore, raise any defence to a suit for sale 
brought by the mortgagees, which J or A could 
not themselves have raised. Ram Shankar Lai 
y. Ganesh Prasad, A.W.N. (1907), 115 = 29 A. 
451. 

Banerji and Aikman, jj. 

References 1 I. A. 157, 25 A. 546, 28 A. 
352, A.W.N. (1907), 97, R. 

(4) Will of a Hindu female , possession under 
— Person in j>os session estopped from deny- 
ing her title — Compromise by reversion- 
ers — No transfer — Confirmation Of title . 

When a persofa takes under the will of a 
Hindu female, he takes it subject to the incum- 
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brances created by the female and cannot plead 
that he is not bound to discharge them. 

R obtained possession of the property under 
the will of his wife. The reversioners, in view 
of the trouble and uncertainty attending a suit 
for possession, took a portion of the land from 
R and executed a relinquishment in bis favour. 

Held that this did not constitute a transfer 
of reversionary rights but that it was a com- 
promise, by which the reversioners admittod 
the title, under which R was in possession fa). 
Ram Shankar Lai y. Ganesh Prashad 
4 A.L.J. 273 <F.B.) = A.W.N. (1907), 97 = 29 
A. 385 = 2 M.L.T. 248. 

Stanley c.j., Knox, Banerji, Buhkitt, 
Aikman and Richards, jj. 

References (a) 1 I. A. 157 ; 25 A. 546 ; 28 A. 
352, F. 

(5) Revocation of a unit by the birth of 
posthumous son — S. 57, Succession Act — 
S • 3, Hindu Wills Act — Scope. 

A will of self-acquired pioperty made by a 
Hindu is not revoked by the birth of a 
posthumous son of the testator. 

The Hindu Wills Act not only does not 
provide for revocation on the ground of any 
alteration in circumstances, but by incorporat- 
ing S. 57 of the Succession Act, it makes ex- 
press provision for the way in which a will shall 
be revoked. The language of tho section is, not 
that a will may be revoked in certain ways, 
but that no will shall be revoked except in 
certain ways. The section is exhaustive. 

Reading Ss. 56 and 57 of the Succession Act 
together, there is no doubt that, under that 
Act, the law as to the revocation of wills is the 
same as the law under the English Wills Act : 
— Per Chief Justice. Subba Reddi Y. Dorai- 
sami Bathan and P&p&mmal, 17 M.L.J. 269. 
White, c.j. , Benson and Miller, jj. 

References : —8 C. 637, 12 M. 401, R. 

(6) * Devise of self-acquired property to sons 
— Nature of sons’ interest — See Hindu LAw 
(Joint Family), No. 11, A.W.N. (1907), 77. 

(7) Hindu will speaks from the date of death 
— Presumption as to destruction of wills in 
India and in English Law— See Will, No. 3, 
3 A.L.J. 747. 

(8) Bequest to family idol— -Residue could 
be diverted to other useful purposes — Cy pres 
doctrine— See Idols, No. 1, 9 Bom. L.R, 370. 
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(9) Testamentary disposition by a member 
of a joint Hindu family — Partition after bequ- 
est, but before the death of the testator— -Vali- 
dity of the bequest— See Hindu Law (Aliena- 
tion, No. 6, 150 P.R. 1907. 

Hindu Wills Act. 

See Act XXI of 1870. 

Holding. 

(1) Question of transferability of, when may 
arise — See Act VIII of 1865 (Bengal Rent 
Recovery), No. 1, G C.L.J. 48. 

Holding oyer. 

(1) Meaning of,— Presumption as to — See 

Ladlord and Tenant, No. 1*2, 34 C. 396. 

* 

Husband and Wife. 

(1) Petition by husband for dissolution of 
marriage — Claim for damages against co- 
respondent — Death of respondent , effect of 
— Abatement. 

Where in a proceeding for dissolution of 
marriage in which the husband was petitioned 
and damages were claimed against the co-res- 
pondent, the pleader for the respondent in- 
formed the Court that his client had died ; held 
that the petition was liable to be thrown out 
on the ground that it abated by the death of 
the respondent. 

Also since damages could not be decreed in 
such a case unless upon dissolution of the mar- 
riage by order of the Court ; the abatement of 
the petition entailed abatement of the claim 
against the co-respondent for damages. S. Y. 3. 
St B., 60 P.R. 1906 = 69 P.L. R. 1907. 

Read, j. 

(2 ) Attachment of property in wife’s name — 
Benami — Onus of proof— See Benami transac- 
tions, No. 1, 17 M.L.J. 339. 

Idol. 

(1) Bequest to family idol — Residue could be 
diverted to other useful purposes— Cy pres 
doctrine . 

Where a testator had dedicated unde* his will 
• a portion of his estate to the worship of his 
family idol, and a residue was left after the 
performance of all the expenses in this respect, 
held , that the Court could divert a portion of 
the residue of the estate to other useful charit- 
able purposes. Nanu Nor ay an Kothare y. 
The Advocate-General of Bombay, 9 Bom. 
L.R.370. 

Davar, 


Idol.— (Concluded). 

(2)— which has been broken whether capable 
of holding property— See Religious Endow- 
ments, No. 6, 12 C. W.N. 98. 

Illegitimate son. 

(i) Suit by, against natural father for main- 
tenance — Decree creating charge on joint family- 
property— Legitimate sons noj parties to above 
suit — Their liability after fathor’s death — See 
HiNDtj Law (Maintenance), No. 1, 2 M.L.T. 
83. 

Impartible estates. 

(1) Debts due to— Necessity of succession 
certificate— Nature of succession to— See Act 
VII of 1889 (Succession Certificate), No. 

I, 17 M.L.J. 307. 

Imprisonment. 

(1) Nature of, under S. 359, Civ, Pro. Code 
— Subsequent change of, from simple into 
rigorous — See Civ. Pro. Code, No. 202,5C.L. 

J. 445. * 

Improvements. 

(1) Charge for second crop on punja (dry) land 
—Absence of proof of custom — Enhancement 
of rent on account of tenant’s improvements — 
See Act VIII of 1865 (Rent Recovery, Madras 

No. 7,17 M.L.J. 513. 

• 

(2) Claim to increased rent on improvements 
by tenants — See Act VIII of 1865 (Rent Re- 
covery, Madras), No. 10, 17 M.L.J. 511. 

Income Tax. 

(1) Levy of, on net profits derived from mines 
— See Act IX of 1880 (Road Cess Bengal), 
No. 3, 5 C.L.J. 148. 

(2) Liability to pay, does not necessarily carry 
exemption from Road and Public Works Cesses 
—Sec Act IX of 1880 vCess, Bengal) No. 2, 11 
C.W.N. 1053. (F.B.). 

* 

Income tax Act. 

See Act II of 1886. 

Indigo factory. 

• (1)— Occupancy holding — Indigo factory , erec- 
tion of, if renders land unfit for agricul- 
tural purposes— Question of fact— Inter- 
ference in second appeal— Civ. Pro. Code , 
{Act XIV of 1882) Ss. 581 (a), 080. 

The question whether the erection of an indi- 
go factory, within the limits of land let out 
for agricultural purposes generally will render 
the land unfit for the purposes of the tenancy 
is essentially a question of fact. 
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Indigo factory. —(Concluded). 

It cannot be laid down broadly as a propo- 
sition of law — and without reference to the 
circumstances of individual cases, without 
regard to the size of the holding, or of the area 
withdrawn from actual cultivation, or to the 
effect of such withdrawal upon tho fitness of 
the holding# taken as a whole, for profitable 
cultivation— thaMie erection of an indigo fac- 
tory on a part of land let out for agricultural 
purposes generally must render it unfit for the 
purpose of the tenancy (a). Hari Mohun Misser 
y. Surendra Narayan Singh, 11 C.W.N. 794 
(P.C.) =6 C.L.J. 19 = 9 Bom. L.R. 750 = 17 M. 
L.J. 361 = 2 M.L.T. 399. 

Loud Robertson, Lord Collins and Sir 
Arthur Wilson. 

References :—(a) 9 C.W.N. 87^31 C. 174, 
rave rued. 

Indorsee. 

(1) Rights of, of pro-note with notice of 
unlawfulness of consideration — See Contract 
Act, No. 15, 17 M.L.J. 252. 

Inheritance. 

(1) — among Homo-Syrians— Child inheriting 

mother's stridhanam — Father entitled to 
succeed to such property in preference to 
maternal grandfather . * 

Where property has once vested in a person 
as last male holder, he becomes a stock of des- 
cent, and proximity in blood will afterwards 
necessarily govern the succession. If the pro- 
perty inherited from the mother was stridha- 
nam property in the first instance, when once 
it vests in the child on her decease, it no longer 
preserves its origin as stridhanam property, 
and descends on a footing with any other pro- 
perty of the child. So among the Roman Sy- 
rian Christians, where a Child inherits stridhan- 
am property from his mother, it was held that 
the father is entitled to succeed to such proper- 
ty in preference to the maternal grandfather. 
OusepMathai y. Osep Kora, 22 T.L.R. 2G5. 
Govinda Pillaj, Hunt, and Ramaciiandr 
Row, jj. 

(2) Shanars— Right of Christian convert to 
inherit— See Conversion, No. 1, 22. T.L.R.246. 

Injunction. 

(1) High Court's power to grant temporary 
injunction independently of Civ . Pro. 
Code . 

Where certain persons bring a suit in the 
High Court for money due on a balance of ac- 


In junction . — ( Con tinned) . 

count, and the defendants in that suit had pre- 
viously instituted a suit against the former, in 
tho Bareilly Court, to recover from the former a 
certain amount as balance due to themselves on 
the same account, the High Court can, on the 
application of the former, grant an injunction 
to restrain the latter from proceeding with the 
suit in the Bareilly Court. The powers of the 
High Court to grant temporary injunction arc 
not confined to the terms of Ss. 492 and 493 of 
the Civ. Pro. Code. Its powers of control over 
persons within its jurisdiction by injunctions 
operating injwrsonam, arc not restricted by the 
provisions of the Code. Mungle Chand Y. 
GopalRam, 34 C. 101. 

S>ALE, J. % 

(2) High Court's power to grant temporary 

injunction independently of Civ. Pro. 

Code. 

Where plaintiff brings a suit in the High 
Court, for the specific performance of ail agree- 
ment for lease of certain premises, and the 
defendant in that suit brings a suit against the 
former in the Small Cause Court to eject the 
former from the same premises, the High 
Court can, on the application of the plain- 
tiff (former), grant an injunction restraining 
the defendant from proceeding with the suit 
in the Small Cause Court, pending the hear- 
ing of the suit in the High Court. The 
High Court has, independently of the Civ. 
Pro. Code, power to grant the injunction 
sought, and that power is not affected by the 
fact that Ss. 492 and 493 of the Code do not 
mention the particular injunction sought by the 
plaintiff. Rash Behary Dey y. Bhawani Churn 
Bhose, 34 C. 97. 

W OO DIIOFFE , J. 

References : — 27 B. 357, Hiss.; 33 C. 927, 
9 C.W.N. 748, 34 C. 101, It. 

(3) Considerations for grant of temporary in- 
junction-See Civ. Pro. Code, No. 33, 53 P.L.R. 
1907. 

• 

(4) Value of relief by way of injunction — 
Prayer for injunction — Consequential relief — 
See Court Febs Act, No. 4, 11 C.W.N. 705. 

(5) — where a member of a caste is not 
allowed to inspect documents, etc., relating to 
caste property— See Caste, No. 1, 9 Bom. 
L.R. 569. 

(6) Exclusive right to act as Khatib — Suit 
for injunction to restrain others from acting 
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In junction. —(Concluded) . 

as such, whether maintainable — See Right of 
suit, No. 5, 17 M.LJ. 421. 

Insolvency. 

(1) Insolvency order passed by Chartered 
High Courts, effect of — Decree -holder, right 
of, where debt wrongly entered in the 
schedule — Order of discharge passed by 
Chartered High. Courts operate throughout 
the whole of British India . 

Held that, where a judgment-debtor had been 
declared insolvent by the High Court at Cal- 
cutta, but the amount due to a particular 
decree-holder had been entered wrongly in the 
schedule of debts filed by the judgment-debtor, 
the decree-holder was not entitled to proceed 
in execution against the judgment-debtor for 
the amount of the decretal money not entered 
in the schedule. The order of the High Court 
should be considered as giving the judgment- 
debtor a personal discharge as to the claim, 
whatever its amount might be, the remedy of 
the decree-holder in such a case being, if any* 
to move the High Court to re-consider its 
decision. 

Held , further, that orders relating to insol- 
vency passed by the Chartered High Courts 
under the Insolvent Debtors’ Act do not extend 
only to Presidency tovftis but operate through- 
out British India (a). Bithal Das y. Munshi 
Ihtisham Ali, 10 O. C. 305. 

Chamikr and Ghee yen, jj. 

Deferences: — (a) 2 Hyde, 1 ; 7 B. H. C. 22 : G 
Bom. L.R. 81 and G A. *84, It. 

(2) Composition with creditors — Unscheduled 
debt — Reservation of debt in plaintiff's 
favour unknown to other creditors— Suit 
on unscheduled debt— Maintainability. 

The principle is clear, that, upon a composi- 
tion deed, all the parties are supposed to stand 
in the same situation, and if there is any one 
of them who refuses to do so, he must announce 
it at the time of composition. 

Such a transaction, as a composition deed, 
is necessarily nberrimac jidei, and no engage- 
ment can stand, which has been withheld 
from the knowledge of the whole body of 
creditors, and which would have been material 
for them to know. 

Thus, a person who was adjudged an insol- 
vent entered into a composition deed with 
certain of his creditors, of whom the plaintiff 
was one, on condition, that, on certain terms 


Insolvency.— ( Concluded). • ’ 

being fulfilled, the deed ought to operate as an 
effectual order of final discharge, under the 
Indian Insolvency Act, in respect of the debts 
due to such creditors. 

The plaintiff, one of such assenting creditors, 
subsequently brought a suit on two items of 
debts, which were not indued in the schedule 
attached to the composition deed. It also 
appeared that this reservation in favour of the 
plaintiff was not made known to the other 
creditors. Held that such suit is not maintain- 
able. M. N. N. Raman Chetty v. Abdul Rader, 

4 L. B. R. 101. 

Fox, c.j. 

References : — (1821)) 5 Bingham 4G0, F ; (1815) 

5 Maule and Solwyn 423, R. 

(3) / * urchaser of immovable p roper ty in insol- 
vency proceedings — Delay in payment of 
purchase-money — Liability to pay interest 
— Transfer of property Act, Ss. 55(4) b,and 
57 (a). 

Where, in an insolvency proceeding, a person 
purchases immoveable property and is put in 
possession, he is liable to pay interest for the 
period during which the purchase-money re- 
mains unpaid. The fact that a purchaser’s 
title hjjs vested is no excuse for delay in pay- 
ment of the purchase-money (a). 

Although the Transfer of Property Act does 
not apply to the Punjab, Ss. 55 (4) (b) and 57 
(a) may be applied to suits in the Punjab 
Courts, as they are equitable. Saran v. Bashi- 
shar Nath, 148 P. R. 1907. 

Clark, c.j., and JIeid, j. 

References :—9 A. 180 ; 92 P.R. 1893 ; 104 P. 
R. 1901 ; 23 W.B. 325; 1 M.H.C. 3G9, It ; 21 C. 
5 66, F ; 92 P.R. 1893, Distd. 

Insolvency Act (Ss. ll and 12 Yic. c. 40). 

(1) S. 7 — Insolvent— Vesting order— Official 
Assignee — Withdrawal of the petition for 
insolvency — Property re-vested in the with- 
drawing insolvent. 

„ On the filing of a petition in insolvency, a 
vesting order is made in favour of the Official 
Assignee and the property of the insolvent vests 
in him. The adjudication of a man insolvent 
has the same effect. On the withdrawal of the 
petition for insolvency, the vesting order comes 
to a determination and must betaken to be 
annulled : and the property of the insolvent 
revests in him. Mactood v. HaJI Sajan Lalji, 
9 Bom, L.R. 1006. 

Davae, j. 
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Insolvency Act (8s. 11 ft 12 Vic. c. 40.)- 

[Concluded), 

(2) S. 7— Benefit; of executory contract, if 
can vest in official assignee— See Transfer of 
Property Act, No. 1, 11 C.W.N. 506. 

(3) Ss. 18 and 49, Scope of— See Civ. Pro. 
Code, No. 143, 9 Bom, L.R. 898, 

(4) S. 49 — See Ha. 8, supra. 

Insolvent. 

(1) Right to obtain possession of after-acquired 
property. 

Where a person becomes an insolvent, prior 
to the death of a qualified female proprietor, 
the interest, which devolves on him, on her 
death, as one of the bandhus of 'her son, is his 
after-acquired property, to which he has a right 
against all the world, except the official assig- 
nee, and, where the official assignee has not 
intervened, the insolvent can sue to obtain 
possession of such property (a). 

Until the trustee intervenes, all transactions, 
by a bankrupt after his bankruptcy, with any 
person dealing with him bona fide and for value, 
in respect of his after-acquired property, 
whether with or without knowledge of the 
bankruptcy, are valid against the trustee (b). 
Sriramulu Naldu v. Andalammal, 17 M.L.J. 
14-80 M. 145. 

White, c. j., and Subraiimania Iyer, j. 

References :—(a) 5 Q. B. R. 965, R ; (b) 25 
Q. B. I). 262, 17 M. 21, R. 

(2) Order refusing benefit of Insolvency Act 
— Appeal — Court' s powers to (front interim 
order for insolvent' s protection from arrest 
pending appeal— Lower Burma Courts Act , 
8. 8— Civ. Pro. Code , 8s. 4, 545, 639 and 
647. 

S. 8 (8), Lower Burmtf Courts Act, says that 
nothing in Ch. XX, Civ. Pro, Code, shall apply 
to any Court having jurisdiction within the 
Rangoon town. Sub-sec. 2 of the same section 
says that the procedure in insolvency cases shall 
be* as far as practicable, in accordance with the 
procedure prescribed by the Indian Insolvency 
Aot, 1848. The only power given by that Act, 
to grant an interim order, for the protection 
of the insolvent from arrest, is that given by 
S. 13 of the Act to the Court, to which the in* 
solvent has presented his petition. S. 73 of that 
Aot, which deals with the powers of an appel- 
late Court, does not give power to such Court to 
grant au interim order for the insolvent’s pro- 
tection from arrest, pending the hearing of the 
appeal against the ’ brder of the lowers Court 


Insolvent.— (Concluded). 

dismissing the petition for insolvency. In the 
matter of Jacob Agabob, 3 L.B.R. 241. 

Fox, c.j., and Irwin, y. 

(3) Security for filing application by judg- 
ment-debtor to bo declared insolvent — See Civ. 
Pro. Code, No. 198, A.W. N. (1907), 120. 

(4) Debt not scheduled— Creditor’s right to 
execute his decree against property of— See Civ. 
Pro. Code, No. 201, 9 Bom. L.R. 466. 

i (5) Omission to frame schedule — Creditor not 
! barred from suing for debt — See Civ. Pro. Code, 
j No. 199, 64 P.R. 07. 

! (G)Application by judgment-debtor to be de- 
clared as — application to transfer by decree- 
holder— Jurisdiction of Court— See Civ. Pro. 
Code, No. 32, 10 O.C. 139. 

Instalments. 

(1) Payment by, of amount of rent decree — 
See Act VIII of 1885 (Bengal Tenancy), No. 
1, 11 C.W.N. 857. 

* (2) Default in payment of — Waiver— Limita- 
tion— See Limitation Act, No. 73, 11 C.W.N. 
903. 

(3) Money payable by,- Default in payment 
of two instalments — “One instalment,” mean- 
ing of— See Limitation Act, No. 71, 10 O.C. 
6. 

Insurance Policy. 

(1) Open and valued policies — Difference — 
Suit to recover value of goods lost — Fraud 
and misrepresentation — Burden of pt oof — 
Contract Act , 8. 17. 

The plaintiff insured his goods through the 
defendant’s vessel. They were lost on the way, 
as they had to be jettisoned on account of an 
accident which happened to the boat which 
carried the goods to the vessel in which they 
had to be shipped. 

In a suit to recover the value of such goods, 
the defendant alleged that the plaintiff was 
guilty of t fraud and misrepresentation in obta- 
ining the policies, that the goods was wilfully 
thrown into the sea, that the bags did not con- 
tain the goods which the plaintiffs declared 
that they contained, but they were filled up 
with articles of much inferior value, and that 
the boats were undermanned etc. 

It was held on the evidence : — (1) That 
the defendants hac| not discharged the bur- 
den of proving the fraud and misrepresenta- 
tion which they allegod; (2) Thai it was not 
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Insurance Policy. —(Concluded). 

proved that the valuation was so grossly 
exaggerated as to lead to the inference of fraud; 

(3) " that there was no satisfactory evidence to 
show that the bags could have been saved or 
that the boat was undermanned, and that 
therefore the defendants were liable to pay the 
plaintiffs the damages claimed. 

Held, further, that in a suit to recover the 
value of goods insured a mere exaggeration of 
the value of the property is not sufficient to 
avoid the policy 1 '; but, that, if the valuation 
was gross and excessive, fraud might be pre- 
sumed. 

A policy may be either open or valued. In 
the former case, the value of the subject-mat- 
ter of the insurance is not stated in the policy 
and must be proved after a loss. In the lat- 
ter, to prevent the necessity of proving the 
actual value in the event of a loss, a value 
agreed upon by the parties is mentioned in the 
policy and is conclusive between them in case 
of loss. G. H. DaYey y. Haji K&ssim Ibrahim, 
22 T.L.K. 99. 

Govinda Pillai, Padmanamia Iyer and 
Ramachandba Rao, jj. 

Interest. 

(1) Although a tender does not extinguish 
the indebtedness, a valid tender, which is kept 
good, stops the running of interest after the 
tender. This principle applies to tenders by 
tenants to landlords. Jagat Tarini Dasi y. 
Nabagopal Chaki, 5 C.L.J. 270=34 C. 305. 

Mookehjee and Holmwood, jj. 

References',— '1 P. Wilis. 378, 13 Peters (U.S.) 
130 and G Otto (U.S.) 580, R., 7. C.W.N. 720, 
explained and distinguished and 29 C. 854 (802, 
870), It. 

(2) Rate of — Mode of calculation — See Mort- 
gage (General), No. 10, 11 C.W.N. 403. 

(3) Whether the word ‘ Rent* in the Bengal 
Tenancy Act includes — See Act VIII of 1885 

•(Bengal Tenancy), No. 17, 11 C.W.N*. 110 = 5 
C.L.J. 69. 

(4) Mortgage of miuor’s property by natural 
and de facto guardian — Liability of minor — 
Liability to pay interest — -Rate of interest — 
See Mortgace (General), No. 11, 5 C.L.J. 
542. 

(5) Court’s power to award — See Act XVII 
of 1879 (Bekhan Agriculturists’ Relief 
Bombay), No. 3, 9 Bom. L.E. 550. 


Interest. — ( Concluded ). 

(6) If , can be claimed in execution proceedings, 
when decree is silent as to — See Mesne Profits, 
No. 2, 6 C.L.J. 462. 

(7) Implied authority to agree to payment of 
— See Agent, No. 1, 6 C.L.J.G39. 

(8) Provision for payment of, in the shape of 
Deorha — Sec Civ. Pro, Code, No* 275, 10 
O.C. 214. 

(9) Vendor and purchaser-— Delay in payment 
of purchase-money — Liability to pay interest — 
See Insolvency, No. 3, 148 P.R. 1907. 

Interest Act. 

See Act XXIII of 1839. 

Interpleader suit* 

Adjudication on claims of defendants in an, 
is a decree and appealable under S.540, C.P.C. 
—See Civ. Pro. Code, No. 7, 4 A.L.J. G83. 

Interpleading. 

Discretion as to, in an order and appealable 
under S. 588, C.P.C.— See Civ. Pro. Code, No. 
7, 4 A.L.J. 683. 

Inventions and Designs Act. 

See Act V of 1888. 

Irregularity. 

(1) Appeal heard before the hour fixed * for 
hearing cases — Court refusing to hear pleader 
on his appearance— See Appeal (General), No. 
7,14 P.W. R. 1907. 

Irrigation Cess Act. 

See Act VII of 1865 (Madras). 

Jains. 

(1) Adoption— Custom— Authority of iridoio 
to adopt — Adoption of married man. 

held that, according to the law and custom 
prevailing amongst the.Jain community, (1) a 
widow has power to adopt a son to her (feceascd 
husband, without speeufl authority to that 
effect, and (2) a married man may lawfully bo 
adopted. Manohar Lai y. Banarsi Das, A. 
W.N. (1907), 121 — 4 A.L.J. 407-29 A. 495. 

• Stanley, c.j., and Burkitt, j. 

References ; — S.D.A. Reports. Vol. 5, p. 276, 
1 A. 688, 8 A. 319, 17 A. 294, 21 A.419, 8 Bom. 
H.C.R.A. C.J. 67, 12 Bom. H C.R. 361. 10 B. 
80, 4 Bom. H.C.R.A. C.J. 191, and II Bom. 
H.C.R. 190, n . 

Jajmani Bahis. 

Sale of liooks— Jajmani Bahis — Right to act 
as hereditary guide, transfer of— See Transfer 
of Property Act, No. 7, 4 A.L. J. 712. . 

c $3 
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Jenmi and Kudiyan Regulation (Trayan- 
core)* 

(1) Jenmi '-Bhogam, suit for — Applicability of 
the Regulation— Limitation Regulation , 
208 . 

In a suit for Jenmi Bhogam, where it was 
found, that the property was held on pandara- 
pattom, and not on kanapattom tenure, and 
that the plaintiff was entitled to the Jenmi 
Bhogam under the Sirkar who had assigned a 
part of the revenue to the plaintiff, it was held 
that the Jenmi and Kudiyan Regulation did 
not apply to the case. 

Held, also, that claims for Jenmi Bhogam, 
being claims in the nature of recurring rights, 
is governed by Art. 108 of the Limitation 

Regulation. MadhaYaru Govindaru Nampuri 
y. Narayanan Narayanan, 22 T.L.R. 176. 

Sadasiva Iyer, c.j., and Ramachandra 
Row, J. 

(2 ) 8s. 3, els. {11 <l l IX), 20 — A rav alias am — 
Alakada— Opp usuchi- - Olapanam — Onaka l- 
clia— Right to— Rights of non-brahmin 
transferee of jenmom property. 

The Aravakasam fees are presents payable 
on occasions of the six important ceremonies 
occurring in a Malayali Brahmin Jenmi* s fam- 
ily. The fees are payable only if and when the 
ceremonies take place. They are therefore not 
awardablo to Christian transferees of the land 
(a). Per Padmanabha Iyer , J. 

Fees payable to the ancient Brahmin over- 
lords forming the landed spiritual aristocracy 
should not be continued when the lands pass 
to others. The Aravakasam i were payable as a 
contribution towards the important Hindu 
religious domestic ceremonies in the Brahmin 
Jenmi’s family. Therefore the attempt of 
plaintiff (a Romo-Syrian Christian landlord ) to 
alter the occasions on 1 which Aravakasams were 
paid to the Brahmin Jenmi, into the occasions 
when analogous Christian religious ceremonies 
take place in hik family, cannot be allowed. 
The very nature of Aravakasam is such that Jt 
can be claimed only by a Brahmin landlord, 
and further it can be claimed only if the lands 
arc held by the Brahmin Hindu descendant, in 
the line of primogeniture, of a Nambudri 
Brahmin. S. 26 of the Regulation, which 
refers to commutation of customary dues on 
transfer, can therefore relate, in the case of 
non*Hindu transferees, only to Onak&lcha, 
Alakada &e. , which have nothing todo with | 
Hindu religion,— P er Sadasiva Aiyar* c.j. 


Jenmi and Kudiyan Regulation (Travan 

co re).— (Concluded), 

Olapanam and Oppusuchi are synonymous 
and, therefore, both these fees are not awardable 
in the absence of proof of a special contract or 
custom (b). Kuncheri Math an y. ftamakrishan 
Aiyar Ramasubba Aiyar, 22 T.L.R. 131. 
Sadasiva Aiyar, c.j., and Padmanabha 
Aiyar, j. 

References :—(a) 10 T.L.R. 91, 12 T.L.R., 
101, 11 ; (6) 16 T.L.R. 93, 17 T.L.R. 150, 18 
T.L.R. 149, 19 T.L.R. 68, F. 

Jhansi Encumbeerd Estates Act. 

See Act XVI of 1882 (N.W.P.). 

Joinder of causes of action. 

Claims for alteration of rent under S. 52 and 
for enhancement under S. 30 of the Act may be 
joined in one suit — See Act VIII of 1885 (Ben- 
gal Tenancy), No. 10, 11 C.W.N. 1154. 

Joinder of parties. 

Principles governing joinder of defendants — 
Sec Civ. Pro. Code, No. 88, 9 Bom. L.R. 
482. 

Joint decree holder. 

Purchase by one decree holder at execution 
sale— Suit by, for declaration that property 
purchased was joint — See Civ. Pro. Code, 
No. 185, A.W.N. (1907), 166. 

Joint promisors. 

Liability of, to contribute, nature of — See 
Contribution, No. 2, 10O.C. 108. 

Joint tenants. 

Suit for rent against some of— See Act VIII 
of 1885 (Tenancy), No. 40, 11 C.W.N. 1026. 

Judgment. 

(1) — of a Subordinate Judge invested with 
small cause power — Reasons for judgment need 
not be given— See Civ. Pro. Code, No. 87, 9 
Bom. L.R. 327. 

(2) — written when Judge was on leave — Deli- 
very by successor in office— Validity— See Civ. 
Pro. Code, No. 86, 11 C.W.N. 501. 

(3) Requirements of— in appeal— See Civ. 
Pro. Code, No. 271, 5 C.L.J. 848. 

(4) — Improperly obtained — Effect of setting 
it aside— Judgment against dead man— See 
Res Judicata, No 12, 9 Bom. L.R. 274. 

Jurisdiction. 

1. — General. 

2. — of Civil Courts, 

8.— of Civil and Criminal Courts. 
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Jui1&lcilott.^Qontmwd). 

4. — of Civil and Revenue Courts. 

5. — of High Courts. 

6. — of Munsiff’s Courts. 

7. — of Small Couse Courts. 

1— (General). 

(1) Power of the Court of Insolvent- Debtors 
outside the Bombay Presidency — Vesting 
* order — Property outside the Presidency in 
the hands of a Receiver — Receiver cannot be 
directed to hand over the assets to the Offi- 
cial Assignee . 

The Court for the relief of Insolvent Debtors 
at Bombay has no jurisdiction or power to 
order a receiver’ appointed by the Insolvency 
Court having jurisdiction in Amritsar, and who 
is in possession of an insolvent’s property, to 
hand over the assets to the Official Assignee in 
Bombay. 

The powers of the Commissioner in insol- 
vency at Bombay are limited, in the first place, 
to the town and island of Bombay, in the next, ^ j 
where British subjects are concerned, to any 
place within the limits of the Presidency of 
Bombay. Re Ganeshdas Panalal, 9 Bom. 
L.R. 1098. 

Beaman, j. 

(2) Suit to set aside a decree on the ground 
of fraud — No f urther relief claimed. 

Save under special circumstances, a suit to 
set aside a decree obtained by fraud, in which 
no other relief whatever is claimed, cannot be 
maintained in any district, outside the district 
in which the fraud was committed and the 
fraudulent decree was obtained. Umrao Singh 
y. Hardeo, A.W.N. (1907), 112 = 4 A.L.J. 392 
= 29 A. 418. 

Stanley, c.j. and Burkitt, j. 

References 18 B.L.R. app. 11 ; 21 C. 605 ; 
24 C. 546 ; 5 C.W.N. 559 ; 25 A. 48 ; 26 C. 908 ; 

4 C.L.R, 866, R, 

, (8) Determination of jurisdiction blj plaint 

and plaintiff's allegations— Defendant's 
plea immaterial— Punjab Tenancy Act , 
Ss. 77(3), 100. 

Ordinarily, the jurisdiction is determined by 
the plaint and the allegations of plaintiff, and, 
in this connection , the defendant’s pleas are 
immaterial. So, where plaintiff sues for the 
value of trees cut by defendant, on land alleged 
to belong to plaintiff and with which the defen- 
dant has no concern, but the defendant pleaded 


i.— (General).— (Continued), 

that he was an occupancy tenant of the land 
and so was entitled to the trees cut, held } that 
the suit was one for a Oivil Court. Although 
the question of occupancy rights cannot pro- 
perly be determined by a Civil Court, still, the ’ 
rule above mentioned for deterjpinllg jurisdic- 
tion should not bo departed from ; and the Civil 
Court should simply ignore the defendant's 
plea, which under the law it cannot take cog- 
nizance of, leaving the defendant to sue in a 
! Revenue Court separately for establishment of 
j alleged status. Fakiria Y. Dhani Nath, 24 
j P.R. 1907. 

i Johnstone alid Shah Din, jj. 
j References 96 P.R. 1894, 11 P.R. 1895, JR. 

; (4) Fraud — Decree of superior Court , if can 

be declared void by inferior Court . 

| A Court of inferior jurisdiction is competent 
j to declare a decree of a superior Court to be a 
nullity on the ground of fraud, if otherwise it 
has jurisdiction to entertain the suit. Sartha- 
kram Maiti v. Nundo Ram Haiti, 11 C.W.N. 
579. 

Brett and Gupta, jj. 

References -10 C. 612, 5 C.W.N. 55&, 7 
C. W.N. *353 = 30 C. 369, R. 

(5) Samb alp ur— Proclamation No. 2833 of 
1905— Act VII of 1905— Act II of 1904- 
Act XII oj 1887— Act I of 1808 - Act X of 
1 897 — Pending proceeding — Appeal — High 
Court — J udici al Commission ei' — Central 

Provinces. 

A suit was decided by the Subordinate Judge 
of Sambalpur on the 8th September, 1905. The 
appeal was preferred to the District Judge on 
the 17th October, 1905.* Meanwhile, thcfProcla- 
mation, by which Sambalpur was transferred 
from the Central Provinces to Bengal, came 
into force on the 16th October, 1905. 

Held , that, whether the suit be deemed as a 
pending proceeding on the 16th October, 1905, 
or not, the appeal from the decree of the 
District Judge lay to the Calcutta High Court, 
and not to the Court of the Judicial Commis- 
sioner of the Central Provinces (a). Mussamat 
Harabati v.Satyabadi Behara, 5 C.L<J. 550 
= 34 0. 636 (on review from 34 C. 223=5 
C.L.J. 192). 

Mookebjee and Holmwood, jj. 

References ;— (a) 3 G. 662 ; 16 C. 267 , refined 
to. 
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Jurisdiction . —(Continued). 

1. — i (General. )— (Concluded). 

(6) Suit to establish right to attached 
property— See Valuation op Suit, No. 2, 142 
P.R. 1906=11 P.W.R. 1907. 

(7) Suit against ruling Chief— Permission 
to sue granted in the absence of necessary condi- 
tions precedent — Sec Civ. Pro. Code, No. 229, 
A.W.N. (1907b 95. 

(8) Ghair-mumkin land attached to a well, 
suit for possession of — Chief Court’s power to 
revise findings on facts relating to jurisdiction 
—See Act XVI op 1887 (Punjab Tenancy), 
No. 3, 12 P.R. 1907. 

(9) Error of Court about the effect of a 
compromise — Its effect on a ‘decree, the Court 
having jurisdiction over the matter — See Exe- 
cution op Deciike, No. 9, 17 M.L.J. 105. 

(10) — of the Court— Decree satisfied — Appli- 
cation by judgment-debtor for refund on ground 
of fraud — See Cxv. Pro. Code, No. 128, 4. A.L. J. 
142. 

(11) Failure to exercise — Omission to consider 
part of defence owing to erroneous view of law 
— High Court’s power of revision — See Civ. 
Pro. Code, No. 304, 10 O.C. 8. 

(12) Transfer of District from one Judge- 
ship to another pending an appeal-* See Act 
XII of 1887 (Bengal and N.W.P. Civil Courts), 
No. 1, A.W.N. (1907), 53. 

(13) Question of, if may be taken for the first 
time in appeal — Re-transfer of case withdrawn 
by District Judge after remand— Inherent 
powers of Court — What constitutes jurisdiction 
— Waiver of, by consent or conduct— See Civ. 
Pro. Code, No. 34, 5 C. L. J. 61 1 . 

2.— (of Civil Courts). 

(1) Suit in Civil Court for compensation , 
when Collector refuses to make award 
under the Land t Acquisition Act — Main- 
tainability of such suit. 

When statutory rights and liabilities have 
been created and jurisdiction has been con- 
ferred upon a special Court, for the investi- 
gation of matters, which may possibly be in 
controversy, such jurisdiction is exclusive and 
cannot concurrently be exercised by the or- 
dinary Courts (a). But where a party has 
not been able to put forward his claim, by 
reason of defects and irregularities in the 
proceedings or, where the claim has been put 
forward but not adjudged, the jurisdiction of 
the Civil Court cannot he treated aft super- i 
seded. Maharaja Sir Rameawar Singh y. The | 


| Jurisdiction*— (Continued), 

2.— (of Civil Courts ) . — (Con United ) . 

Secretary of State for India in Council, 11 

C.W.N. 356 = 5 C.L.J. 669 = 34 C. 470. 

Mookerjek and Holmwood, jj. 

References : — (a) 10 C.W.N. 901 = 2 C.L.J. 
359, B.L.R. (F.B.j, 630 (1867), referred to. 

(2) — of Civil Courts to interfere with orders 
of local bodies passed in bona fide exercise 
of discretion— S. ISO (<?), Act XX of 1891 
! (Punjab Municipal Act). 

Civil Courts should not interfere, save on 
good and subtantial grounds, with the orders of 
local bodies passed in the bona fide exercise of 
the discretionary powers conferred upon them 
by the legislature; and in such cases, the find- 
ings of the lower Court should, except for sub- 
stantial reasons, be accepted by the Chief 
Court when adjudicating as a Court of revision. 
But a Court is bound, in all these cases, to 
see whether the discretionary powers vested in 
local authorities have been, in any particular 
case, exercised bona fide and reasonably. Be- 
fore a Court is justified in interfering, it must 
find that the order in question was given mala 
fide , or that it was ultra vires or oppressive, 
wanton or altogether unreasonable. Ghul&m 
Muhammud y. Jangbaz and Jullundur Munici- 
pality, 58 P.R. 1907. 

Rattigan, j. 

References 12 B. 474, 26 C. 811, 90 P.R. 
1898, 27 P.R. 1901, It. 

(3) Claim for pre -eruption of land — Com - 
patency of Court to entertain a suit with 
regard to its value at thirty times the jama 
— Its incompetency to decree possession on 
payment of a sum beyond the limits of its 
pecuniary jurisdiction — Punjab rules under 
Ss. 3 and 4 of the Suits Valuation Act 
VII of 1888 — Return or dismissal of plaint 
when claim found beyond jurisdiction — 
Practice. 

B’s claim for possession by pre-emption of 
some revenue paying land, valued Rs. 7-8-0 
(according to the rule of thirty times jama), 
on payment of Rs. 80 or such other sum as the 
Court found to be its market price was enter- 
tained and decreed on payment of Rs. 750 by 
a third class Munsiff having pecuniary jurisdic- 
tion np to Rs. 100 only. 

Held , that, the Munsiff could entertain the 
suit but had no jurisdiction to decree the claim 
for possession of the land on payment of 
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Jurisdiction. —{Continued) . 

—2. — (of Civil Court*).— [Continued), 

Rs. 750 as the general principle ol Law is that 
no Court can pass a decree for payment of a sum 
beyond the limits of its pecuniary jurisdiction, 
even as a condition precedent to getting some- 
thing else done. 

Held , also, that when incompetency of the 
Court to hear the suit is discovered after the 
trial of an issue, it can be dismissed for want 
of jurisdiction. But, following the ordinary 
practice, the plaint was ordered to be returned 
to the plaintiff for presenting to a Court of 
competent jurisdiction (a). Wary am Singh y. 
Bela Singh, 16 P.W.R. 1907. 

Chattkrji; j. 

• 

References : — (a) 20 P.R. 1879; 169 P.R. 
1888; 58 P.R. 1902 and 4G P.R. 1906, F. 20 P. 
R. 1879 and 169 P.R. 1889, It. 

(4) Claim for pre-emption of revenue paying 
land — Competency of Court to entertain it 
with regard to its value at thirty times the 
jama — Its incompetency to decree possession* 
on payment of a su m exceed ing its pecuniary 
jurisdiction -Return of plaint. 

Held, by the full Bench, that, although a 
suit for possession of revenue paying land on 
the ground of pre-emption can be entertained 
by a Court having jurisdiction with regard to 
the value of the land calculated at thirty times 
the jama, has no power to decree the claim on 
payment of a sum in excess of the limits of its 
pecuuiarv jurisdiction. Mohammad Afzal. 
Khan v.^Nand Lai, 73 P.W.R. 1907. (F.B.). j 

i 

Reid, Rattigan and LalChand, jj. 

References -.—Civil appeal 427 of 1907; 29 P.R. 
1893, civil appeal 672 of 1901, overruled ; 16 P. 
W.R. 1907, F\ 58 P.R.1902, 24 P.R. 1903, 46 P. 
R. 1906. Appr; 20 P.R. 1879 (F.B.) 169 P.R. 
1888, R. 

(5) Pre-emption of revenue paying land — In- 

competency of Court to give decree for 
possession on payment of an amount exceed- 
ing its pecuniary jurisdiction. * 

In a suit for possesion of revenue paying land 
on the ground of pre-emption, a third class 
Munsitf (having pecuniary jurisdiction up to 
Rs. 100) has no power to pass a decree for 
possession of the land on payment of Rs. 550. 
Gufchair All v. Wazira, 79 P.W.R. 1907. 
Chatterji j. 

Reference* ; — 73 P.W.R. 1907 and 16 P.W.R. 
1907, R and F. 


Jurisdiction. —(Continued). 

2. — (of Civil Courts. ) —(Continued). 

( 6 ) Punjab Tenancy Act (XVI of 28871 Ss. 
41) and 77 — Civil suit lies to get declara- 
tion that tenant is owner after dismissal of 
his suit under 8. 45 (5) by a Revenue Court. 

Held that a suit, by a person entered in the 
Revenue papers as a tenant-ot-wih, against a 
person entered as landlord, to get a declaration 
that lie is owner of the land in respect of which 
notice of ejectment had been served upon him 
under S. 45 of the Punjab Tenancy Act (XVI 
of (1887), is maintainable in a Civil Court even 
after he fails in the suit brought by him under 
the said section to contest his liability to bo 
ejected in a Revenue Court, and does not fall 
within the purview of S. 77 (3) of the said Act. 
Kehar Singh v. Gujan Singh, 56 P.W.R. 
1907. 

Shah Din, j. 

Reference : — 3 P.R. 1895, F. 

(7) Declaration that a certain land is the ex- 
clusive property of the appellant— Parti- 
tion, private, effect of, as to property parti- 
tioned — Effect of such a declaration on the 
partition to be made by Revenue Court — 
Layd Revenue Act (N.W'.P. and Oudh), 
S. 283 — Specific Relief Act, 8. 42 cl. (2). 

On a private partition between three bro- 
thers, C.8 and IT, the land in dispute was allot- 
ted to II, the father of the present plaintiff, 
and other lands were allotted to the other bro- 
thers, after which each bi other hold seperato 
possession of the land alloted to him and collec- 
ted the rents thereof. A mortgagee from the son 
of one of the brothers S sued the plaintiff for 
settlement of accounts. The plaintiff conten- 
ded that there had bec'h a private partition and 
he was not liable to account for the rent of 
the land in his possession. The rent Court 
rejected this contention and compelled tho 
plaintiff to account. The present suit was 
brought by the plaintiff for a declaration that 
he was the owner of the land allotted 
to his father at the partition and that he 
was not liable to account. The defendant 
mortgagee contended that the Civil Court 
had no jurisdiction to make such a declaration 
and the suit was barred under S. 233, cl. (k) of 
the N.W.P. and Oudh Land Revenue Act, 
1901. 

Held, that the Civil Court had jurisdiction to 
grant such a declaration, as it was only % Civil 
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Jurisdiction. —{Continued) . 

4#— (of Civil Cowt*).-~(ConUnued). 

Court which could determine questions of pro- 
prietary title. 

Held, further, that the only declaration to 
which the plaintiff was entitled in the case was, 
to the effeot that he alone was entitled to the 
profits of the lapd in suit, until regular parti- 
tion had been made by the Revenue Court. 
He could not be declared to be the owner of the 
land in question, inasmuch as such declaration 
would interfere with the partition, if any, 
made by the Revenue Court. Ram Autar Y. 
Thakur Jagan Math Bakhsh Singh, 10 O.C. 
204. 

CuAMtEit and Sanders, a'.j.cs. 

(8) Suit for tree ft, land and — “ Ungathered 
produce," meaning o/— “ Land " definition 
of— Rent Act ( Oudh ), S. 8 , cl (3)— Rent 
Court , suit cxchmvehj triable by. 

The Oudh Rant Act does not limit the use or 
occupation of land leased to a tenant to the 
growing of crops. The word “ ungathered pro- 
duce” used in the definition of “land ” as 
given in the rent Act, held , to include besides 
crops, trees, grass, kankar, &c. 

Held , further, that a suit for possession of 
trees as well as of land, against a tenant hold- 
ing under a special agreement, on the ground 
that, under the agreement, his right to posses- 
sion had ceased, was one exclusively cognizable 
by the Rent Courts. Thakur Din y. Hulas, 
10 O.C. 188. 

Sanders, a. j.c. 

References : — 12 A. 409, 9 A. 35, 8 A. 44G, R . 

(9) Order for maintenance under S. 488, Cr . 

Pro. Code , whether bars Jurisdiction of 
Civil Court . * 

An order by a Magistrate under S. 488 of the 
Crim. Pro. Code awarding maintenance does 
not take away the jurisdiction of the Civil 
Courts. Deraj! Malinga Naika y. Marat! 
K&Yerl, 2 M.L.T. 344 = 30 M. 400. 

White c.j. and Miller, j. 

References Weir 615 14 C. 27 6, F. 18 A. 
29 , D. 

(10) Defect of— of appellate Court— Chief 

Court’s power of interference— See Act IX of 
1887 (Provincial Small Cause Courts), No. 7, 
125 P. R. 1907. | 

<ll) Trial of election suits — Exclusion of 
jurisdiction of Courts-^See Act III -of 1888 


Jurisdiction.— {Continued). 

— 2.— (of Civil Courts) .—(Continued ) . 

(Bombay Municipality), No. 2,; 9 Bom. L.R. 
417. 

(12) Suit for eviction from house on village 
land— See Act IV of 1898 (Lower BuRma 
Town and Village Lands), No. 1, 3 L.B.R. 256. 

(13) Conflicting claims to compensation for 
land acquired— See Act I of 1894 (Land 
Acquisition), No. 6, 5 C.L.J. 301. 

( 14) Notice issued by Municipality for demo- 
lisliing buildings— Right of person served with 
notice to sue the Municipality in a Civil Court 
—See Act I of 1900 (Municipalities, Agra 
and Oudh), No. 2, 4 A.L.J. 8. 

(15) Jurisdiction of Mamlatdar before and 
after Act II of 1906— Disposal of pending pro- 
ceedings— See Act II of 1906 (Mamlatdar’s 
Courts), No. 2, 9 Bom. L.R. 1028. 

(16) Suit by liquidator to recover calls on share 
—Sec Act VI of 1882 (Companies), No. 4, 9 
Bom. L.R. 825. 

(17) Revenue Court refusing to correct an 
entry in Revenue Register— No bar to suit in 
Civil court— See Act II of 1901 (Tenancy, 
Agra), No. 5, 4A.L.J. 769. 

(18) — to question acts of Court of Wards — 
See Court of Wards, No. 1, 4 A.L.J. 495. 

(19) Suit for removing water-course construct- 
ed with permission of canal officer — See Act 
VIII of 1873 (Northern India Canal and 
Drainage), No. 1, 74 P.R. 1907. 

(20) Appeal rejected by Commissioner of 
Revenue as time barred — whether Civil Court 
can re-open the question of limitation — See Act 
XI of 1859 (Revenue Sale Law), No. 6 
C.L.J. 472. 

(21) Decree confirmed on appeal— Appli- 
cation for amendment by non-appealing 
party— Jurisdiction of first Court— See Amend- 
ment, No. 1, 6 C.L.J. 542. 

(22) Hindu family governed by the Mitak- 
shara I^w — Jurisdiction of District Court 
under Act XIX of 1841— High Court’s power 
of revision— See Hindu L\w (Joint Family), 
No. 1,34 0.929. 

(23) Suit to set aside Government order 
imposing full assessment on lands granted for 
religious purposes— 9? 4 of Pensions Act— Juris- 
diction of civil Courts— See Act XIII of 1871 
(Pensions), No. 4-a, 17 M,L. J, 549. 

(21) Death of the defendant before the pre- 
sentation of the plaint^ Jurisdiction* of eivii 
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Jurisdiction.— iContinued). 

— 2.— (of Civil Courts). —(Concluded) . 

Courts to substitute his legal representatives — 
See Civ. Pbo. Code, No. 206-a, 17 M.L.J. 551. 

(23) Suit to set aside sale of properties sub- 
ject to mortgage— value of suit— See Valuation 
op Suits, No. 5, 2‘2 T.L.R. 86. 

(26) Security for costs against an appellant 
in forma pauperis — Jurisdiction — See Civ. Pro. 
Code, No. 294-a, 17 M.L.J. 588. 

3.— (of Civil and Criminal Courts). 

(1) Order for disposal of property by crimi- 
nal Court — Pledge of goods received bona 
fide from person in possession — Contract 
Act,S. 178. 

Where certain jewels were gi ven to the accus- 
ed to sell, but she did not sell them and her 
niece pawned them, and the Police seized the 
jewels from the pawnee and returned them to 
the owner, under orders of the Magistrate, who 
convicted the accused of criminal breach of 
trust, held that the question of the validity of 
the pledge and the question, whether the cir- • 
cumstances were such as to raise a reasonable 
presumption that the pawnor was acting impro- 
perly, ought to be left to a Civil Court, and the 
possession of the jewels ought not to bo trans- 
ferred in consequence of the Police having sei- 
zed them. The owner having given the jewels 
to be disposed of for money, he is not entitled 
to tho assistance of a Criminal Court in recover- 
iug them from a person to whom they were so 
disposed of. Stephen Aviet y. King-Emperor 
and De Manual, 4 L.B.R. 25. 

Irwan, j. 

References : — 27 M. 424, 12 B.L.R. 42, Criin. 
Rev. No. 1130 of 1905 (unrep. L.B.), R. 

$__( 0 f civil and Revenue Courts). 

(1) Question of proprictar ij title — Decision 
by Assistant Collector — Appeal — Agra 
Tenancy Act (II of 1901), Local, Ss. 177 
and 199 . 

It is the intention of the Legislature, that j 
• all suits, in which questions of proprietary title j 
arc raised, should he decided by Civil Courts. 

Where a suit for ejectment was brought in 
the Court of ail Assistant Collector, and the 
defendant denied that he was a tenant, and 
the Court decided to determine the question of 
title, it ceased to be a Revenue Court and 
became for the moment a Civil Court. An 
appeal against the decision in such cases should 
be preferred to the District Judge. If an J 


Jurisdiction.— (Continued), 

i — (of Civil and Revenue Courts*)— 

(i Continued ). 

appeal was preferred to the Commissioner, the 
Commissioner’s decision was without jurisdic- 
tion and did not operate as a bar to any subse- 
quent proceeding. Genda v. Sukh Hath Rai, 
4 A.L.J.6 86-- A.W.N. (1907), 271. * 

Knox, a.c. j., Richards, j. 

(2) Claim for Tirini or Pasturage dim 
against surety based on a Rukka (note of 
hand) — Return of plaint to be presentetl to 
proper Court— Plea of non-liability raised 
but not put in issue . 

Held, that a claim for Tirini dues against a 
surety, though based on a Rukka (note of hand) 
is cognizable by a Revenue, and not by a Civil, 
Court. 

Held , also, that defendant’s plea that tho 
animals wero exempt from payment of Tirini 
should have been put in issue and decided. 

Mall Ram v. Ganga Ram, 28 P.W.R. 1907. 
Chaxteiui, J. 

References 30 P.R. 1895, F.\ 99 P.L.R. 

1906, D. 

(3) Suit by occupancy tenants for declaration 
of non-par tibility of village shamilat-Jwi.v- 
diction of Civil and Revenue Courts— Pun- 
jab Tenancy Act (XVI of 1887), S. 77 — 
Punjab Land Revenue Act (XVIII of 1887), 
S . 158. 

The Civil Courts can take cognizance of a suit 
by all the occupancy tenants in a village, against 
the proprietors of the village, to establish their 
right of grazing their cattle over tho village 
shamitat , and that it |houId be exempted from 
partition. Neither S. 158, Punjab Laud Reve- 
nue Act, nor S. 77 of the Punjab Tenailcy Act, 
affects such jurisdiction. * Sundar v. Wazira, 
144 P.R. 1907. 

Johs stone and Lal Chand, jj. 

(3~a) — of Civil and Revenue Courts— Suit to 
recover money erroneously collected for Govern- 
ment revenue— See Act III of 1901 (United 
Provinces Land Revenue), No. 7, A. W. N. 
(1907), 156. 

(4) — of Revenue and Civil Courts— Suit on 
bond executed for arrears of rent — See Act XVI 
of 1887 (Punjab Tenancy), No. 12, 41 P.R. 

1907. 

(5) Proceeding in Revenue Court having 
Jurisdiction— Commissioner on appeal holding 
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Jurisdiction.— (Continued). 

—I .—(of Civil and revenue Courts)— 

( Concluded). 

the case not proved, but suggesting registration 
of Revenue Court’s decree as that of Civil Court 
— Commissioner’s power of reference— Chief 
Court’s powers — See Act XVI of 1887 (Punjab 
Tenancy.*, No. 13, 45 P.R. 1007. 

(6) Partitionist brought in Civil Court 
pending partition proceedings in Revenue 
Court — See Act III of 1901 (U.P. Land Reve- 
nue), No. 9, A.W.N. (1907), 172. 

(7) Partition — Objections npt raised before 
Revenue Court— Suit in Civil Court for de- 
claration of title— Sec Act III of 1901 (U.P. 
Land Revenue), No. 4, A.W:N. (1907), 190. 

(8) — of Civil and Revenue Courts — Suit for 
recovery of occupancy holding by the heirs of a 
deceased tenant- -Landlord and tenant, re- 
lationship of— Declaration of right of inheri- 
tance— See Act XXII of 1880 (Oudh Rent), 
No. 1, 10 O.C. 23. 

5.— (of High Courts). 

(1) Jurisdiction of Chief Court to hear ap- 
peals transferred to it by Judicial Commis- 
sioner of North-West Frontier Province — 

S. 87- A— North- West Frontier province 
haw and Justice Tleg ulation ( VII of 100 J) 
as amended by Regulation {I of 1000). 

The Chief Court’s jurisdiction, as a Court of 
Civil appeal, has been defined by its Constitu- 
tive Act, and in respect of certain special 
proceedings, this jurisdiction has been enlarged 
by Afcts emanating from the same authority 
which constituted the Court and defined its 
jurisdictional limits. It has no other jurisdic- 
tion as such Court of appeal, and this jurisdic- 
tion cannot be extended extra- territorially to 
North-West Frontier Province by S. 87-A of the 
above Regulation which was made under a 
Statute, which is not in force in the Province 
in whioh the Court is situate, and by an author- 
ity (the Governor-General in executive Council) 
whose powers of legislation arc exceptional, 
special and strictly limited under that Statute. 
The Jurisdiction of Chief Court cannot be ex- 
tended or modified except by an Act of the 
Legislature. Jodh Nath y. S&dhu Ram, 50 
P.R. 1907 (F.B.) = 68 P.W.R. 1907. 

Reid, Chatteuji, Robertson, Rattkjan 
and Chitty, jj. 

(2) Inspection of documents-— High Court’s 
interference in revision with the exercise of 


Jurisdiction. — {Continued),. 

5.- -(of High Courts).— [Concluded). 

discretion by inferior Courts under S. 130 of the 
Civ. Pro. Code— See Civ. Pro. Code, No. 82, 
17 M.L.J. 79. 

(3) High Court’s jurisdiction/ to stay pro- 
ceedings in Small Causes Court — Reference to 
arbitration— Sec Act IX of 1899 (Arbitration), 
No. 2, 8 Bom. L.R. 955. 

(4) Injunction sought in High Court to re- 
strain proceedings in a Small Cause Court — 
Power of High Court to grant the injunction — 
See Injunction, No. 2, 34 C. 97. 

(5) Injunction to restrain proceedings in a 
Subordinate Judge’s Court -Suit in the High 
Court for mon$y due on a balance of account— 
Power of High Court to grant the injunction 
—See Injunction, No. 1, 34 C. 101. 

(G) Extent of jurisdiction conferred by Art. 12 
Letters Patent -See Lettkiis Patent 
(Madras), No. 1, 17 M.L.J. 304. 

6— .of Munsiffs Courts. 

(1) Suits under S. 77 of Registration Act to di- 
rect registration of will disposing of pro- 
perty worth more than Rs. 2,500 in value— 
Court Fees Act , S.7 t cl. 4 (c) — Article 17(0) 
Article applicable — 1 aluation for purpose of 
jurisdiction— Suit Valuation Act— Juris- 
diction of MunsifTs Court. 

A Munsifi has no jurisdiction to try a suit 
brought under S. 77 of the Registration Act to 
direct registration of a will, where the will in 
question disposes of property more than Rs 2500 
in value. The suit is one to which Art. 17 (G) 
of the second Schedule of the Court Fees Act 
applies and not one to which S. 7(4) (c) is appli- 
cable that is to ..ay, it is a suit, in which it is not 
possible to estimate at money value the sub- 
ject matter in dispute, and which is not other 
wise provided for in the Act (a). 

Per White, c.j. — As regards the question 
of value for the purposes of jurisdiction, the 
valuation for the purposes of Court foes is not 
conclusive. 

Per Subrahmania Aiyar, j, — In the absence 
of specific statutory provisions, the jurisdiction 
of Courts with reference to the pecuniary value 
of the subject matter ought, having regard to 
the general considerations underlying the con- 
dition of the mofussil Courts in the country 
to depend upon a basis ascertainable and de- 
terminable by the Court itself wherever, that is 
practicable and not upon the mere will of one 



529 DIGEST OF OASES. 580 


Jurisdiction. —{Continued). 

— — -6.— Munaiff *s Courts.— (Conlcuded ) . 

of the parties to the litigation viz. , the plain- 
tiff (6). 

There is nothing in a case such as this which 
presents any peculiar difficulty in the way of 
the Court easily settling the question of the 
value of the interests affected by the docu- 
ment so as to bring it within the class of 
cases in which it is expedient to leave the plain- 
tiff to put on his own valuation of the sub- 
ject matter. 

Per Miller j. — In valuing the present suit 
for purposes of jurisdiction, the rule of valua- 
tion based on the value of the interest created 
by the instrument should be adopted ( b ). Ramu 
Aiyar y. Sankara Aiyar, 17 M.JL.J. 573 (F.B.). 
White, c.j., Subraiimasia Aiyar and Mil- 
ler, jj. 

References :—[a) 8 C. 515, 12 M.L.J. 88, F ; 
12 M.L.J. 87, Diss ; (5) 31 C. 849,34 C. 352,28 A. 
54t5, 13 M. 56, R. 

7— (of Small Cause Courts). 

(1) — of District or Small Cause Court — Claim 
for recovery of debt after cancelling an 
agreement to forego debt — Mofussil Small 
Cause Court Act [IX of 188?) , Arts. 15 and 
16 of 2nd Schedule — Return of plaint. 

L claimed recovery of a debt after cancelling 
an instrument foregoing the debt in consider- 
ation of payment of eight annas in the rupee. 
The Court of first instance returned the plaint, 
on the ground the claim was cognizable by the 
Small Cause Court, Lahore. The Divisional 
Court held, the Small Cause Court had no 
jurisdiction to try the case. 

The Chief Court upheld the order of the 
Divisional Court. Pohu Mai y. Seth Lalji, 
30 P.W.R. 1907. 

Kensington, j. 

(2) Presidency Small Cause Court Act (XV 
of 1882), S. 28- -Calcutta Small Cause 
Court , jurisdiction of — Title to tiled huts. 

» 

• The Small Cause Court of Calcutta has juris- 
diction to try the question of title to tiled huts, 
when such a question arises in execution pro- 
ceedings. 

The Small Cause Court in executing the de- 
cree of another Court transferred to it, has the 
same powers as it possesses in regard to its 
own decrees. 

The same Court has powers to decide all ques- 
tions arising in execution of a decree under 


#• 

Jurisdiction.— (Concluded). # 

7 .— (of Small Cause Courts).— (Conetd.). 

S. 28 of Act XV of 1882. Gunaputty Roy Agar- 
walla y. Thakurdye Thakurani, 84 0. 828. 

WOODROFFE, J. 

References :-2G C. 778, 4 C.W.N 470, R. 

(3) A Provincial Small Cause Court* whether, 
has— to entertain suit for compensation for 
diversion of water course — See (Act IX of 
1887, Provincial Small Cause Courts) 
No. 7-rt, 184 P.B. 1906=18 P.L.R. 1907. 

Khatedar. 

Decree against — Execution— Non-payment of 
Government assessment— Forfeiture— Re-let- 
ting to judgment-debtor under a Kabuliyat, 
effect of— See Civ. Pro. Code, No. 194, 9 Bom. 
L.R, 1018. 

Khoti Settlement Act. 

See Act I of 1880 (Bombay). 

Khoti tenure. 

(1) Khots have a right to cultivate land left 
dry in a river adjoining their land — Land 
Revenue Code (Bom. Act V of 1879), S. 37 
— Khot as farmers — Alluvion. 

Whore the Khots of a village claimed a ryght 
to occupy and cultivate land left dry in the 
river-bed, as far as the middle of the bed op- 
posite their Khoti village : — 

Held , that they were entitled to this right, 
and that S. 37 of the Land Revenue Code was 
not a bar to such a right. 

Held , further, that the soil of land covered 
with water may, together with the water and 
the right of fishing therein, be specially appro- 
priated to a third person, whether he has land 
or not on the borders thereof, or adjacent there- 
to. Secretary of State y. Wasudeo Sak^aram, 

9 Bom. L.R. 719 = 31 B 456. 

Chandavarkar and Pratt, jj. 

(2) Resignation to Khot — See Act I op 1880 
Khoti Settlement, Bombay), No. 2, 9 Bom. 
L.R. 829. 

KudhI Kamini. 

Suit «o recover — Jurisdiction— See Act X VI 
of 1887 (Punjab Tenancy), No. 11, 95 P.R. 
1907. 

Laches. 

(1) Delay , how far a bar to legal remedy — 
Presumption by acquiescence— Not pressed 
against an infant or afemale. 

c 84 
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Laches . — (Concluded ) . 

Mere delay is no bar to a legal remedy, unless 
it amounts to a waiver, or abandonment of the 
right sought to be enforced, or to acquiescence 
in the act complained of (a). 

It is not the practice of the Courts in India, 
or of the Privy Council, to press, either against 

an inf ant /or a Hindu or Mahomedan female, a 

« 

presumption of acquiescence in a rival claim 
from the mere non-contestation for a limited 
time of an adverse title. This principle holds 
good as to waiver or abandonment. Mere laches, 
unless it amounts to one of theso three, is not 
sufficient to disentitle a person to equitable 
relief. Where there is a vested right or interest 
in any party, ho cannot waive* or abandon that 
right, except by acts which are equivalent to an 
agreement or licence. Kazi Mahamad Gulain 
Reza y. Narofcam Kuber, 9 Bom. L.R. 1117. 

Chandavaukab and Heaton, jj. 

Reference : — (n) 29 B. 245, F. 

Lambardar and Co-sharer. 

(1) Suit for profits — Nature of liability of tiro 
lambardai s for the same village — lies judi- 
cata. 

\yhere there are two lambardars for the 
same villages, they may, as a matter pf conve- 
nience, elect to divide the village between them 
for purposes ot collection ; but such division 
will be purely a matter of convenience and will 
not affect the joint liability of the lambardars 
to the co-sharers. 

A co-slxarer sued the two lambardars jointly 
for profits, and the Court (an Assistant Collec- 
tor) held that they were not liable to be sued 
jointly, and dismissed the suit. The plaintiff 
did not appeal, but filed separate suits. Held, 
that this decision did not amount to a res 
judicata as to the lambardars’ joint or separate 
liability, in a subsequent suit, bv the same co- 
sharers against them, for profits of other years. 
Kamta Singh y. Mukhta Prasad, A.W.N. 
(1907), 47 —4 A.L.J. 173 = 29 A. 287. 

Stanley, c.j., and Bukkitt, j. « 

(2 ) Powers of lambardar to deal with co- 
parcenary lands— Lease for seven years. 

In the case of a lease of co-parcenary land 
granted by a lambardar, where there is any 
suspicion established that the lambardar has 
granted a long lease to the detriment of co- 
sharers, a heavey burde# would bo placed on the 
lessee to show that, by custom or for some other 
causp, the lambardar is authorized in granting 


Lamlardar and Cc-sharer.- (Concluded) 

the lease. On the other hand, where the grant- 
ing of the lease is shown to be for the benefit 
of the co-sharers, and when the co-sharers pre- 
sumably have been shown to have derived 
benefit under the lease, the lease should not be 
set aside. Muhammad Kazim y. Mian Khan, 
A.W.N. (1907), 165 = 4 A.L.J. 538 = 29 A. 554. 

Knox, j. 

References A.W.N. (1897), 207, 20 A. 438. 
A.W.N. (1906), 277, 29 A. 20, R. 

(8) Power of — to grant leases for long terms 
— 3cc Lease, No. 2, 3 A.L.J. 639 = A.W.N. 
(1906), 257 = 29 A. 20. 

(4) Suit by co-sharers against Lambardar— 
Lambardar entitled to 5 p. c. on the revenue — 
Agra Tenancy Act, S. 159 — “Other dues” — 
See Act III of 1901 (Land Revenue), No. 6, 
4 A.L.J. 781. 

Land Acquisition Act. 

Sec Act I of 1894. 

Land Alienation Act (Punjab.) 

See Act I of 1900. 

Landlord and tenant. 

(1) Rights of occupancy ten ants —Restriction 

on their right to cut fruit trees. 

The occupancy tenants possess in their lands 
a heritable and alienable interest of a perma- 
nent character (a). They have not, however, 
the sole interest. Where the old varam system 
still prevails, the landlord has a right to share 
in the produce, and even where it has been 
commuted for a money payment, he is still 
interested in maintaining the saleable value of 
his holding, which is security for his rent, in 
case the tenant should relinquish or forfeit it. 
It is for the protection of these interests that 
tenants have been restrained from altering the 
character of their lands, as by erecting on them 
buildings of non-agricultural nature or other- 
wise injuring them. Trees have been held to 
form part of the land (6) and trees bearing fruit 
crops certainly bear a greater analogy to land 
than to crops. Therefore, a restriction on the* 
tenant’s right to cut fruit trees is necessary 
for the protection of the landlord’s interest. A 
patta containing such a restriction is valid and 
must be accepted by the tenant (c). Roddft 
Gaddeppa y. Maharaja of Yizl anagram, 
2 M.L.T. 25 = 17 M.L.J.64 = 30 M. 155. 

White, c.j,, and Wallis, j. 

References 26 M. 252, 29 M. 24, Expl. and, 
D. 15 M. 47, 17 M. 54, 20 M. 299, 28 M. 381, 
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Landlord and tenant.— {Continued). 

4 M. 174, 18 M. 60. R. (a) 22 M. 39 (43), R. 

(6) 11 M.I.A. 295, R ; (c) 13 M. 249, F, 

(2) Trees— Land-holder's and tenant's rights 
as to trees on tenant's holding. 

Held that, in tho absence of special agree- 
ment, a tenant has, as against his landlord, a 
right to insist that, so long as his tenancy con- 
tinues, the landlord shall not cut down trees 
standing on the tenant’s holding. B&dam v 
Gang a Dei, A.W.N. (1907), 150 = 4 A.L.J. 452 
= 20 A. 484. 

Rich Aims, j. 

References 8 A. 4G7, 21 A. 297, 11 M.I.A. 
295, R. 

(3) Civ. Pro. Code , S. 580— Suit of Small 
Cause nature — Appeal — Second Appeal — 
Damages suit for, for cutting wood- -Defence, 
title by custom — Easement — Profit a prendre 
t light oj common — Custom , evidence as to — 
Appellate Court's power to supplement . 
evidence — Tenant's customary right in \ 
the locality to cut wood — Trees , right in — j 
Prescriptive right — Civ • Pro. Code. S. SO. j 

An appeal lies from a decree passed in a suit ! 
of the nature cognizable in a Court of Small j 
Causes, but there is no second appeal under J 
S. 58G of the Civ. Pro. Code. I 

Where a plaintiff, a jotedar, brought a suit 
again t a tenant for damages for cutting wood, j 
and the defendant raised a defence of title by ; 
custom and tho plaintiff also raised a reserved 
forest right, the suit is not in the nature of a 
Small Cause suit. 

A Court cannot hold that the whole body of 
tenants had acquired an easement or right by 
custom, at the instance of a single tenant 
defendant. 

It is competent to a single defendant to 
raise a defence of, general custom, without join- 
ing tlie other persons interested in the custom 
with himself or getting himself made their 
representative under S. 30, Civ. Pro. Code. 

, If the plaintiff wishes to have the question of 
common right tried out, after tho defendant 
filed his written statement, it is his duty to 
amend his plaint and allege that the suit was I 
brought against the defendant personally and 
as representing others claiming the same right 
(a). 

In a matter of evidence as to custom, where j 
there is sufficient evidence to show that such a 
custom exists, but its limits and incidents are j 


Landlord and tenant.— Continued). 

not clearly before the Court, it is within the 
discretion of the appellate Court to allow that 
evidence to be supplemented, particularly when 
independent evidence of Government Officers is 
available. 

A customary right of the tenants in tho local- 
ity to cut wood for fuel, plough-handles, door- 
posts, &c,, is a right of customary, easement 
attaching to the locality, and not to any 
collection of individuals ; such aright is known 
in this country, in the case of free pasturage 
or a fishery, what in English Law is called a 
profit a prendre. It is only under quantitative 
limitation as to present needs that such a cus- 
tomary right can be reasonably exercised (6). 

A tenant cannot acquire a right by prescrip- 
tion against his landlord. 

As a general rule of law, the property in trees 
growing on the land is vested in the proprietor 
of the land, subject to any custom to the con- 
trary (<•). Sitab Rai y. Dubai Nagcsia, GC.LJ. 
218. 

Holm wood and Shaufuddin, j. 

References :— (a) 5 Madd. 4 (13), 50 E.R. 795 
(798)*, F ; ( b ) 81 C. 503-8 C.W.N. 425 (P.C.), 
14 B. 213 and 5 C. 945, R ; 9 C. 098, Ed.pl ; (c) 
22 C. 742, F. 

(4) Agreement to let a house — Breach of con- 
tract by tenant before time for performance — 
Measure of damages — S. 73, Contract Act. 

Where a plaintiff agreed to let a house to 
defendant, and placed it at the latter’s dispos- 
al, but the latter refused to take the house and 
broke the contract, without any justification, 
plaintilf was held entitled to bring an action 
for damages for tho breach. 

The measure of damages is the loss of rent 
suffered by the landlord^, after deducting such 
sum as ho may recover from another source, 
and it is the landlord’s duty to make reasona- 
ble efforts to secure another tenant or otherwise 
cover the loss, unless he sues for specific per- 
formance. 

£>. 73, Contract Act, docs not help the defen- 
dant. The damage caused naturally arose in 
the usual course of things from tho breach and 
was not indirect or remote. Lachmi Nam in 
y. Yernon, 137 P.R. 1906^1 P.W.R. 1907 - 
5 P.L.R. 1907. 

Reid, c.j. 

Reference : — L.R. 7 Kx. 113. F. 

(5) Ejectment— Notice to quit — Tenant frem 
year to year— Tenant-at-will— Demand of 
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possession from tenant- at-will necessary — 
Relationship of landlord and tenant— De- 
mand of rent if creates relationship— Offer 
and acceptance. 

The case of Bam Narain Sahu v. Mangra 
Urao (a) was not intended to lay down that, 
where the*' defendant is a tenant, the tenancy 
has not to be determined before the institution 
of a suit for ejectment. 

Per Mookehjee, j.— Upon general principles 
a suit for ejectment of a tenant cannot be 
maintained, unless the tenancy has been deter- 
mined, i.e., unless there has been a previous 
notice to quit or a demand for possession. 

The rule laid down in Snlata Dass v. Jadu 
Nath Dass (6) applies in the case of a tenant 
from year to year, but a mere demand for 
possession is sufficient for a tenant-at-will. 

A mere demand for rent is not sufficient to 
create the relationship of landlord and tenant. 
It is at most an offer of tenancy. Deo Nandan 
Pershad v. Meghu Mahton, 11 C.W.N. 225 = 
5C.L.J. 181 = 34 0. 57. 

Bampini and Mookerji e, jj. 

References : — (a) 4 C.W.N. 792, R. ( b ) 8 
C.\y.N. 774, R . 

(6) Wajib-ul-arz —Permission to tenants to 
transfer only the materials — Sale of house 
in execution of decree — J Purchaser, no right 
to occupy against consent of landlord. 

Held , that, where the wajib-ul-arz of the vil- 
lage gave the tenants, residing in that village, 
only a right to sell or mortgage the materials 
of their house, a purchaser of the house in 
auction sale, in execution of decree against the 
tenant, could not acquire a right to occupy the 
house, without the permission of the landlord. 
Raja Mohammad Mehdi All Khan y. Gopal 
Das, 10 0.0. 4. 

Griffin, j.c. 

(7) — Rights of tenants to transfer their dwell - 
ing houseSite of house , transfer of— 
Denial of landlord's title — Forfeiture— 
Wajib-ul-arz, provisions of, to govern 
tenants of abadi — Transfer of Property Act , 

s. iu. ; 

The Wajib-ul-arz of a village expressly con- 
ferred, upon the tenants residing in the village, 
a right to transfer only their dewelling houses 
and not the sites thereof. A tenant, in trans- 
ferring his house in an abadi, included also the 
site/ Held, that S. Ill y) of the Transfer of 


Landlord and tenant .— (Continued). 

Property Act did nob apply, and the landlord 
was not entitled to eject him from the site, on 
the ground that ho had denied the landlord’s 
title, and thereby incurred a forfeiture of his 
right to occupy the site. Ram Charan Y. 
Babu Sheo Dayal, 10 6.0.31. 

Scott and Chamier, j.c.s. 

(8) Co-tenants — Relinquishment by some , 
effect off- -Bengal Tenancy Act (VIII of 
1885), Ss, 20 (4), and 21— Payment of rent — 
Person in possession as owner — Creation of 
tenancy. 

Where some lands were held by several occu- 
pancy-raiyats jointly and some of them relin- 
quished in favour of the landlord : 

Held , the relinquishment did not operate by 
way of enlarging the rights of the raiyats, who 
remained on the land, by giving them an inter- 
est over the whole holding. They could claim 
a right only over the share originally held by 
them Ss. 20 (4) and 21 of the Bengal Tenancy 
Act did not apply to the case. 

Payment of rent and acceptance thereof do 
not create the relationship of landlord and 
tenant, when the person to whom the payment 
is made and who accepts the same is not. only 
not the real owner, but not in possession as 
de facto proprietor in good faith (a). Peary 
Mohun Mand&l y, Radhika Mohun Hazra., 
5 C.L.J.9. 

Maclean, c.j., and Bodili,y andMooKER- 

JEE, JJ. 

Reference : — (r?) 20 C. 708, D. 

(9) Rights of Zemindars in respect of house- 
sites and grove-lands — Wajib-ul-arz — Con- 
struction of document. 

The plaintiffs purchased six plots of land 
consisting partly of groves and partly of land, 
formerly the sites of houses, but since brought 
under cultivation, and, failing to get their 
names recorded as absolute owners of the plots, 
brought a suit virtually for a declaration of 
their proprietary title. 

It was shown in evidence that the inhabi- 
tants of the village in which the plots in suit 
were situated were in the habit of selling and 
transferring their houses. The Wajib-ul-arz 
set forth that the occupiers of houses had this 
power, bub all through the entries the Zamin- 
dar was recognized, and it was stated that, if a 
new house was to be built jvith the permission 
of the Zamindar, it must be obtained. The 
entry in the Wajib-td-arz as to groves was to 
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the effect that isolated trees and elumps of 
bamboos planted by tenants might be cut by 
them ; as to rent-free groves, if the trees should 
die out and the land he brought into cultiva- 
tion, rent must be paid, and that, if a new 
grove was to be planted, the leave of the 
Zamindar must be obtained. 

Held , that the inference of law derivable 
from the facts stated above was that the plain- 
tiffs were not the absolute owners of the plots 
purchased by them. Kish&n Kunwar y. Fateh 
Chand, A.W.N. (1906), 307-4 A.L.J. 38 = 
29 A. 203. 

Knox and Ricahds, jj. 

(10) Shiktni tenant , liability of — Rent due 
from the tenant- in-chief— Rent Act{Oudh). 
S. 72 — Right cf distraint . 

Held, that a landlord is entitled to distrain 
the crop of a Shikmi (sub-tenant) in respect of 
rent due by the tenant-in-chief. Girdhari Lai 
(Lala) y. Darshan, 10 O.C. 41. 

Chamier, j.c. 

Reference :-A.W.N. (1901), 182, II. 

(11) Dispossession of lessee by another lessee , 
omd not by landlord— Suspension of rent. 

A lessee cannot suspend payment of rent, if 
he has been dispossessed of any of the lands 
covered by the Kabulait , not by the landlord, 
but by other lessees under him. Kali Prasanna 
Khasnabish y. Mathura Math Sen, 34 C. 191. 

Brett and Shufuddin, jj. 

References : — 24 C. 296 and 28 C. 188, R. 

(12) “ Holding over ” meaning of— Presump- 
tion — Suit for ejectment— Delay in suing— 
Record of evidence in language of Court — 
S . 678 , Civ. Pro. Code—S. 49, Bengal 
Tenancy Act. 

There is no authority for the proposition that 
simply because a landlord does not institue a 
suit for ejectment for a time after the expiry 
of the lease, the presumption is that the tenant 
Vas allowed to hold over. The expression 
‘ holding over ” means that the relation 
of landlord and tenant continued with the 
assent of both parties, and the overt acts, by 
which the relation might be continued, are 
either the receipt of rent by the landlord, 
or his assenting to the continuance of the 
tenancy by other nets or words. 

A mere delay, therefore, in instituting the 
suit for ejectment, without notice to quit, is no 
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roason for dismissing the suit, on the ground 
that the lessee was allowed to hold over. 

Where the suit is one for ejectment, and not 
one for rent, the omission of the Court to 
record the evidence in the language of the 
Court is merely an irregularity, which may bo 
cured by the application of S. 578, Civ. Pro. 
Code. The analogy of a case tfied summarily 
under the Crim. Pro. Code, is not applicable 
to Civil suits, if there be no defect of jurisdic- 
tion. Rat an Lai Gir y. Fare hi Blbi, 34 C. 
396-11 C.W.N. 826. 

Mitra and Caspersz, jj. 

(13) Decree for consolidated rent of several 
tenures , xvhether binds tenures — Decree 
whether obtained against sole recorded 
tenant — Proof— Onus— Right of auction- 
purchaser of share in tenure — Chotanagpur 
Landlord and Tenant Procedure Act 
(7, B. C. of 1879), Ss. 123, and 12b. 

A decree for the consolidated rent of several 
|* tenures held by the same tenants does not bind 
the tenures or any of them. 

Where a tenure was sought to be sold in exe- 
cution of a decree for rent obtained against one 
of the tenants, after the shares of the otl^or 
tenants lyid passed by auction sale to a stran- 
ger, on the allegation that the tenant, against 
whom it had been obtained, was the sole record- 
ed tenant of the landlord, held that, whether 
this was so or not was a matter specially with- 
in the knowledge of the landlord, and the onus 
was on him to prove it. Balkanta Na'th Roy 
y. Thakur Debendro, 11 C.W.N. 676. 

Geidt and Ormond, jj. 

(14) Suit in which Hindu father alone is party 
— Question whether he represents his co- 
parceners — Decree for ejectment against 
tenant for converting agricultural holding 
into one of a different nature — Effect of 
decree on tenant's minor son not party to 
suit— Suit by son claiming tenancy — Res 
judicata. 

The question whether a Hindu father, in a 
particular suit in which ho alone of the family 
is a party, represents his co-parccners, is a ques- 
tion to be decided with reference to the circum- 
stances of the case. 

The construction of a building , calculated to 
convert an agricultural holding into one of a 
different nature, could only give rise to an ac- 
tion, on the footing that It was an improper 
( use of the tenure, and prima facie a pemon 
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making such improper use could not be 
allowed to represent a minor interested in 
the property, and not responsible for the 
wrong. So, where a zemindar got a decree to 
eject a tenant., on the ground that he had for. 
feited his right to occupy the land, by erecting 
a building upon it, which was not suitable to 
an agricultural* bolding, the tenant cannot be 
held to represent the interests of his minor 
son, who was not a party to that suit ; and the 
decision therein cannot bar a subsequent suit 
by the son, to enforce his right to the same 
tenancy. Sri Raja Yaratharaja Appa Row 
Bahadur y. Sunkara Yencatadri, 2 M.L.T. 
86-17 M.L.J. 197. 

Subrhmni Aiyr and Miller, jj. 

(15) Occupancy holding , transfer of- Consent 
of landlord subsequent to sale — llecogni- 
iion. 

The case of Bhiram Ali v. Gopi Kanih (a) 
did not lay down the universal rule that no 
sale of a non- transferable occupancy holding, in 
execution of a decree, would be valid, if the 
consent of the landlord were not obtained prior 
to the execution proceedings. If a settlement 
is made by the landlord with the purchaser, as 
soon as can reasonably be expected after the 
sale, and where the landlord afterwards recog- 
nises the purchaser and accepts rents from him, 
the sale is valid in law. Dwark Nath Pal y. 
Tarini Sankar Roy, 5 C.L.J. 294 = 34 C. 199 
= 11 C.W.N. 513. 

Bhett and Siiaufuddin, jj. 

References : — (a) 24 C. 355, expl. 9 C.W .N. 
972, 26 C. 727, appr. 

(16) Bengal tenancy Act (VI ll of 1885), 
Seh. Ill , Art. 3— Limitation — occupancy 
raiyat -Co-sham' landlord— Auction pur- 
chaser. 

At a sale held in execution of a decree for 
arrears of rent obtained by a co-sharer landlord 
against a registered tenant, another co-shaier 
landlord purchased the holding, and, in obtai- 
ning delivery of possession, evicted a person 
other than the judgment-debtor. The person 
dispossessed sued to eject the auction purcha- 

Held, that Sch. Ill, Art. 3 of the Bengal 
Tenancy Act had no application to the case, as 
the dispossession bg the defendant was in his 
character of auction purchaser, and not of 
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landlord (a). Mahomed Khalil y. Hirendra 
Nath Bhattacharya, 5 C.L.J. 650. 

Bmapini and MookErjee, jj. 

Reference* :-[a) 2 C.W.N. 175, 6 C.W.N. 
833, followed. 

(II) Land acquisition — Apportionment of 
compensation— Landlord and occupancy 
raiyat— Principle,— Rent, when enhanci - 
ble. 

If the rent payable by a tenant is cnhancible, 
the landlord is entitled to something for that 
chance of enhancement; but that agaiu is 
difficult to estimate by a money value. 

The principle upon which the compensation 
money ought fco be divided laid down (a). Bhu- 
pati Roy Chowdhury y. The Secretary of 
State, 5 C.L.J. 662. 

Maclean, c.j., and Fletcher, j. 
References: -{a) 30 C. SOI, F. 17 C. 141, 
explained and disapproved. 

(18) Hindu Law — Mitahshara — Succession — 

1 Vhole-blood — Half-blood — Uncle — Inherit- 
ance— Co-sharers —A Iter native claim— Cess 
return- Cess Act (IX of 1880 B. C.), S. 20, 
Under the Mitaksliara school of Hindu Law, 
an uncle of the whole-blood is entitled to suc- 
ceed in preference to an uncle of the half- 
blood (a). 

A suit is maintainable by one of several joint 
landlords for recovery of balance of rent due 
from a tenant, and, in tho alternative, for re- 
covery of sums, which may have been collected 
by his co-sharors in excess of their legitimate 
share. So far as the claim against the co-sharers 
is concerned, S. 20 of the Cess Act has no appli- 
cation (b). Sham Singh y. Kishun Sahai, 
6 C.L.J. 190. 

Biiett and Mookerjee, jj. 

References : — (a) 19 A. 215, Appr ; 24 B. 317, 
Diss ; (b) 4 C. 350, Appl. 

(19) Denial of title— Ejectment — Permanent 
constructions by tenant — Mandatory ith 
junction — Interest acquired after suit. 

The ancestors of the defendants, who were 
patwaris of the village, were allowed by the 
landlord to occupy a plot in the village abadi 
and to erect a dwelling-house thereon. The 
defendant himself was a harinda in charge of 
making collections of rent in this village on 
behalf of the plaintiff. About sixteen years 
before, the defendant’s ancestor ceased to be 
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the patwari of the village, and about twelve 
years ago, the defendant ceased to be in the 
plaintiff's service. But in the meantime the 
defendants had constructed certain permanent 
buildings on the land about twelve years prior j 
to the institution of the suit. The defendants j 
set up a custom, by virtue of which tenants ! 
holding houses in the abadi of the village were j 
owners of the land also. 

The plaintiff thereupon sued for the eject- j 
merit of the defendants and the demolition of j 
the buildings constructed by them. During the i 
pendency of the suit, the defendants purchased j 
part of the equity of redemption to which the j 
heirs of one Madhi Hasan were found to be en- 
titled in the village, the plaintiff being mort- 
gagee thereof and the owner of the remainder 
of the village. They brought a suit for redemp- 
tion, which was decreed by the High Court. 

The land was allotted to them in consideration j 
of their performing services as patwari and 
karinda , and though they had ceased to occupy [ 
those offices, the land was still held by them. 
Held, that they wero tenants-at-will, and were 
liable to ejectment. 

That the statements made by them amoun- 
ted to a denial of the landlord’s title, which 
entitled the plaintiff to treat the lease as deter- 
mined and to sue for the reliefs claimed by him. 

That the erection of the permanent buildings 
did not create an estoppel against the plaintiff. 
The principles laid down in Beni Ram. v. 
Kundan Lai (a) apply even where a lease has 
not expired. 

That the interest acquired by the defendants, 
during the pendency of the suit, as holders of a 
part of the equity of redemption, should not be 
taken into consideration in determining the 
reliefs to which the plaintiff was entitled, but 
that the decree for ejectment should be made 
without any prejudice to the rights which the 
defendants might have so acquired. Budh 
Singh v. Parbati, 4 A.L.J. 55G = A.W.N. 
£1907), 231 = 29 A.652. 

Knox, a.c.j., and Dillon, j. 

Reference : — (a) 21 A. 49G, Principle applied. 

(20) Bhowli and Nagdi rent — Commutation — 
Reconversion. 

Where there has been a formal commutation 
of bhowli into nagdi rent, neither the landlord 
nor the tenant can, without the consent of the 
other, revert to bhowli (a). 


Landlord and tenant.— {CmtimteeQ. 

Where, however, there have been occasional 
deviations, into Natjdi not intended to lie perma- 
nent, the landlord is entitled to claim bhowli 
rent. Durs&n Singh y. Mussumant Fashihun, 
6 C L. J 309. 

Hitter and Trevelyan, jj. 

Reference : -(a) 21 W. K. 438, F. * 

(21) Ejectment — Notice to quit — Annual ten- 

ancy created before Transfer of Property 
Act — Bengali Calender , six month's notice 
under , if sufficient — Transfer of Property 
Act (lVoflHM), Ss. 106 and 107— Unreg- 
istered lease , not for agricultural or manu- 
facturing purpose — Monthly tenancy , 

though rent annual. 

In the case of a tenancy, not governed by the 
Transfer of Property Act, a six months’ notice 
calculated according to the Bengali Calendar 
was held to be sufficient to terminate the ten- 
ancy, the tenancy appearing to have been regu- 
lated according to the Bengali year. 

When a tenant holds under a lease, which is 
not written or registered, and is governed by 
the Transfer of Property Act, and the land was 
not let out for a manufacturing or agricultural 
purpose, the tenancy must be taken to be a 
monthly one terminable by 15 days’ notice, even 
though the rent appears to have been payable 
annually. Detendra Nath Bhowmik v. Sya- 
ma Prosanna Bhowmik, 11 C.W.N. 1124. 
Kami»ini and Woophoffk, jj. 

(22) Ejectment suit — Denial of tenancy and 
possession — Idea of want of notice to quit 
— Estoppel by pleading . 

A defendant in an ejectment suit, who 
denied the plaintiff’s title and the lease, alleging 
possession of the property in a third party, 
cannot contend that the plaintiff ought tft have 
served him with a notice to quit. Kizhakkin* 
yakath Abdulla Naha v. K. Moidin Kutti, 
17 M.L.J. 287 = 2 M.L.T. 368. 

Boddam and Miller, jj. 

Reference 1 M.L.J. 218, F. 

(23) Permanent tenure — Tenure, devolution of 
— Tenant , acceptance of rent, from — Trans- 
fer , recognition of — Dakhilas to dakhildar, 
effect of — Pottah, new , effect of. 

When a tenure or holding has existed for 
many years, held upon a nominal rent never 
enhanced, has been the subject of transfer and 
succession, and rent has been accepted from 
>new tenants after devolution, ♦ 
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held : that the only inference possible is that 
the tenant held a permanent tenure. 

The fact that the deeds of transfer recite that 
the transferee, on paying expenses to the land- 
lord, and on causing expunction of the trans- 
feror's name, shall take a pottah in his own 
name, does not go against the presumption that 
the tenure is permanent (a). 

When, upon a transfer of a tenuro or a hold- 
ing by a tenant, the landlord receives rent from 
the transferee and grants dakhilas, which 
describe the rent paid as the rent of the hold- 
ing, and the person paying as occupier of the 
holding, and as paying on his own account, 
there is a sufficient recognition of the trans- 
feree as tenant ; it is not necessary that the 
transferee should be expressly described as 
tenant. Naha Kumari Debi y. Behari Lai 
Sen, 6 C.L.J. 122 (P.C.) = 11 C.W.N. 865-4 
A.L.J. 570 — 0 Bom. L.R. 846=17 M.L.J. 897 = 
34 G. 902-2 M.L.T. 433. 

Lord Bobehtson, Lord Collins and Sir 
Arthur Wilson. 

References 12 B.L.R. 229 ; 31 I.A. 144 
— 32 C. 41 ; 31 I.A. 149-32 C. 51, F. 

(24) — Onus of proof— Non-payment of rent 

• for 50 years— Suit for rent . 

Mere non-payment of rent, though for nearly 
fifty years, would not affect the landlord’s right 
to reut, where the tenant gave a kabuliat in 
favour of the landlord or his predecessor in 
title. 

In a suit for rent, in order to release the 
tenants from their liability under the contract, 
they must show by clear and conclusive evi- 
dence that that contract has been determined, 
or they must satisfy the Court that the parties 
never intended that the contract should bo 
acted upon (<t). Bama 'Charan Chowdhury y. 
Administrator-General of Bengal, 6 C.L.J. 72. 

Maclean, and Holmwood, j. 

Reference:— {a) 4 C. 814 = 3 C.L.R. 119, F. 

(25) Relationship of— Denial of relationship 

— Dismissal of former suit— Res judkath— 

Ejectment. 

Where a former suit for rent by the plaintiff 
against the defendant is dismissed on the 
ground that the relationship of landlord and 
tenant did not subsist between them, and the 
plaintiff afterwards sues to eject the defendant, 
held, that the plaintiff has no option but to 
treat the defendant as trespasser and to sue 
hint for ejectment, as the plaintiff will be met 
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by the plea of res judicata if he should sue the 
defendant as tenant. Khata Mistri y. Sadruddi 
Khan, 34 C. 922. 

Rampini, a.c,j. and Sharfuddin, 
References : — 2 C.W.N. 755 ; 6 C.W.N. 575; 
and 3 C.L.J. 201, F. 9 C.W.N. 928, R. 

(26) Non-transferable occupancy holding , 

transfer of— Abandonment— Permissive 

2 )osscssio)i tinder transferee — Landlord's suit 
for khas possession. 

Where a tenant having a right of oocupancy 
not transferable by custom, had given up to the 
purchaser possession of all the culturable lands 
of the holding, but remained in possession of 
homestead lands only by permission of the pur- 
chaser, 

Held that this was sufficient to indicate that 
the raiyat had abandoned his holding, and, in 
such a case, the landlord is entitled to eject the 
raiyat and the purchaser and get khas posses 
sion. Sailabala Debi y. Sriram Bhattacharji, 
11 C.W.N. 878. 

Brett and Sharfuddin, jj. 

( 27 ) Tenants under Inamdars — Permanent 
lease — Presumption of occupancy right. 

As the position of Inamdars differs materially 
from that of Zamindars, the presumption, that 
persons becoming tenants of Zemindars, after 
the Permanent Settlement, become occupancy 
tenants, does not apply to persons who become 
tenants to Inamdars. Marapu Tharalu y. 
Telukula Neelakanta Behara, 30 M. 502-2 M* 
L.T. 470. 

Boddam & Wallis, jj. 

Reference : — 23 M 318 R. 

(28) Suit to recover rent — Relationship of — 
Contract — Privity of estate. 

In a suit to recover rent, the plaintiff must 
establish that the relationship of landlord and 
tenant existing between the parties rests either 
on contract or privity of estate. Manjappa Y. 
Yenkatesh, 8 Bom. L.R. 988=31 B. 159. 
Jenkins, c.j., and Beaman, j. 

( 291 — Construction of deed- Cess, liability to 
pay— Cess Act (IX B. C. of 1880), S. 41— 
Mokurari lease. 

A perpetual mokurari lease implies that the 
tenancy is permanent, heritable and transfer- 
able, and that the rent is fixed in perpetuity. 

It is open to the Zemindar and the tenure- 
holder to contract themselves out of the pro- 
visions of S. 41 of the Bengal Cess Act. 
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Where in a perpeutual mokurari lease the 
rent was fixed by a clause which runs At 
varying jamas, to wit, at an annual uniform 
jama of Rs. 1,580 from 1,284 to 1,291 (Fasli), and 
at an annual uniform consolidated jama of 
Rs. 1,585 of the current coin from 1292 (Fasli) 
together with abwab such as sc/ami for Dusserah 
and Holi, Purkha, Sair, Road cess, Public 
Works cess, &c., all of which are included in 
that very sum of Rs. 1,585,'* 

Held, that the contract does not provide 
for the contingency which happened in this 
case, namely, an increase in the amount of 
cesses levied by the State. 

Held, also, that if any additional cess is im- 
posed or if the amount of cess is increased, the 
incidence of the new burden must be regulated 
according to the statute. Mahanand Sahai y. 
Mussmat Sayedunissa Bill, 12 C.W.N. 154. 

Mookehjee and Caspersz, jj. 

(30) Raiyat transfering non-transfcrable hold- 
ing and taking under-lease under transferee — 
Forfeiture — Right of under-raiyat to recover 
possession — See Act VIII of 1885 (Bengal 
Tenancy) No. 21. 11 C.W.N. 811. 

(30-a) Eviction by a person with paramount 
title — Damages for breach of covenant for quiet 
enjoyment, suit for— See Civ. Pro. Code, No. 
48, 3 N.L.R. 80. 

(30-5) Distraint for rent— Right to sue for 
rent pending distress — Sale after judgment in 
suit — Sale for non-compliance with excessive 
demand — Legality — See Act VIII of 1865 
(Rent Recovery, Madras,) No. 5, 17 M.L.J. 
294. 

(31) Suit for possession against lessee dis- 
missed as non-maintainable— Subsequen t suit 
for declaration— Cause of action— See Civ. Pro. 
Cods?, No. 46, 10 O.C. 44. 

(32) Collector’s order setting aside his previ- 
ous order for the issue of warrant for ejecting 
tenant — Whether appeal lies to District, Court 
Against the order — See Act VIII of 3865 (Rent 
Recovery, Madras), No. 14, 2 M.L.T. 106 
(F.B.) 

(83) Suit for rent and for a declaration as to 
the propriety of patta tendered — Small Cause 
suit— Second appeal— See Civ. Pro. Code, No. 
296, 1 M.L.T. 314 = 16 M.L.J. 477 = 30 M. 101. 

(34) Absolute occupancy tenant's right to 
transfer holding— See Act XI of 1898 (Central 
Provinces Tenancy) , No. 2, 8 N ,L.R. 40. " 


Landlord and tenant.— (Continued). 

(35) Ejectment suit by some only of the 
landlords not maintainable— See Parties, 
No. 1, 20 P.L.R. 1907. 

(36) Suit by landlord for rent— Defendant’s 

plea that landlord is only a benanjidar, validity 
of— See Evidence Act, No. 26, 141 P.R. 1906= 
13 P.W.R. 1907. • 

(37) Adverse possession of site for over 12 
years — Revocation of license— House of a per- 
manent character— See Easements Act, No. 
5, 3 A.L.J. 760. 

(38) Agreement dividing holdings— Suit for 
possession of a moiety— See Act II of 1901 (N. 
W.P. Tenancy), *No. 4, 3 A.L.J. 735 = 29 A. 66. 

(39) Acceptance of rent by the landlord 
creates the relationship of — between the parties 
— See Adverse Possession, No. 3, 5 C.L. J. 62. 

(40) Suit by landlord for recovery of drainage 
charges from tenant— Time from which limita- 
tion runs— See Limitation Act, No. 88, 

5 CX.J. 19. 

(41) Suit for recovery of occupancy holding 
by the heirs of a deceased tenant— Declaration 
of right of inheritance — See Act XXII of 1886 
(Oudii Rent), No. 1, 10 O.C. 23. 

(42) R&nt-suit — Set-off by tenant — Bengal 
Tenancy Act, S. 67 — Interest— See Civ. Pro. 
Code, No. 79, 11 C.W\N. 215. 

(43) Sale'of part of permanent raiyati holding 
— Landlord aware of sale, though transferee not 
recorded in, his sherista — Suit for rent — Decree 
against recorded tenant, effect of — Purchase of 
part of tenure, if an incumbrance — See Act 
VIII of 1885 (Bengal Tenancy), No. 7, 11 C. 
W.N. 217. 

(44) Rent paid by tenant, whether landlord 
could appropriate as for interest — See Acf VIII 
of 1885 (Bengal Tenancy), No. 17, 11 C.W.N, 
110 = 5 C.L.J. 69. 

(45) Evidence as to whether tenant held lands 
under nakdi or bhaoli system of rent — See Evi- 
dence Act, No. 7, 11 C.W.N. 703. 

(46) Government as tenant paying assess- 
ment for landlord— Right to recover amount — 
See Contract Act, No. 27, 17 M.L.J. 887 . 

(47) bale of occupancy tenure by tenant to 
and-lerd, validity of — See Occupancy Rights, 

No. 2, 10 O.C. 235. 

(48) Suit by landlord to recover possession 
of land after tenancy — Trespasser getting into 
possession during tenancy— Jurisdiction of 
Mamlatdar’s Court— See Act II of 1906 

* c 35 
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(Mamlatdar’s Courts Act), No. 3, 9 Bom. 
L.R. 1179. 

(49) Suit for possession by tenant against 
landlord and persons claiming melwaram 
rights unde# him— Court-fees — See Court 
F^es Act (VII of 1870), No. G, 17 M.L.J. 478. 

(80) Contract between superior proprietor 
and inferior proprietor as to amount of revenue 
— Enhancement of revenue at subsequent 
settlement — Whether inferior proprietor liable 
to enhanced revenue — See Act HI of 1901 
(U.P. Land Revenue), No. 2, 4 A.L.J. 807. 

Land Registration Act. 

See Act VII of 1S7G (Becjanl). 

Land Revenue Assessment Act. 

See Act I of 1870 (Madras). 

Land Revenue Act. * 

Sec Act XIX of 1873 (N.W.P.) and Act 
111 of 1901 (U.P.). 

Land Revenue Code (Berar). 

(1) Ss. 4 and 205 — Pre-emption — Sale of 
4 separate divided share in a survey number. 
The right of pre-emption, under the Berar 

Land Revenue Code, is not to be limited to 
cases, where the pre-emptor and vendor are 
tenants-in-common owing undivided shares of 
a survoy number. It extends also to cases, 
where the pre-emptor and vendor are owners of 
separate divided shares in the survey number, 
if they have their rights derived from a single 
original title. Bapu Y. Maruti, 3 N.L.R. 135. 
Batten, a.j.c. 

(2) Ss. 09 and 205 — fhcchange — “ Relinquish , 
went for valuable consideration ” — 'Right 
of pre-emption. r 

Whore a co-occupant transfers his share, 
partly in exchange for another field and partly 
for cash, the transaction, both according to 
Hindu Law and the Transfer of Property Act, 
is an exchange. 

“ A Relinquishment in favour of a specified 
person for valuable consideration ”, in S. 205 of 
the Berar Land Revenue Code, means a trans- 
fer for valuable consideration of the kind 
described in S. 69. Such a transfer is usually 
described as a transfer by Razinaraah and 
Kabuliyat (a). 

A suit for pre-emption on a transfer by way 
of exchange of a divided share in a survey num* 


Land Revenue Code (Berar).— (Concluded). 

ber does not lie. Babu y. Maruti, 3 N.L.R. 
138. 

Batten, a.c.j. 

References : — (a) II Berar Law Journal 49 ; 
22 Ch. I). 142, II. 

(3) Ss. 200 and 211, sub-sec. I, cl. (a) — Pre- 
emptor — Notice of foreclosure — Person en- 
titled to such notice — Objection raised by 
mortgagor for want of notice to co-owner. 

The only person, who has a right to object to 
the failure to give notice, under S. 206 of the 
Berar Land Revenue Code, in the chapter relat- 
ing to pre-emption, is the person having the 

right of pre-emption. 

♦ 

Where a mortgagee, having foreclosed, neg- 
lects to give the required notice to a co-occupant 
of the mortgagor, the latter can sue for pre- 
emption under cl. (a) of sub-sec. 1 of S. 211. 
But the mortgagor cannot plead a want of 
notico to the co-occupant as a bar to the fore- 
closure decree being made absolute. Gangoov. 
Sakaram, 3 N.L.R. 84. 

Batten, a.j.c. 

Land Revenue Code ( Bomba y ) . 

Seo Act V of 1879 (Bombay). 

Lease. 

(1) Construction — Five years' term with option 
to lessee to hold over indefinitely on the 
same conditions— Nature of tenancy after 
expiration of term — -Ejectment — Notice — 
Unequal bargain- Undue influence — Plead- 
ings — Construction of doubtf ul grant. 

A lease was executed for a term of five years 
giving the lessee the option of quitting the 
premises during the continuance of the term 
on giving a month’s previous notice to quit. 
There was a further stipulation that the lessee 
would be entitled to hold and possess tbe premi- 
ses on the conditions reserved, even after the 
expiration of the term and so long as ho desired 
to do ^b, without interruption or hindrance on 
the part of the lessor. 

Held, — On a construction of the lease, that 
the right to hold over did not create in the 
lessee the interest Of a tenant from month to 
month from the expiration of the term of five 
years, and the lessor could not, after the 
ixpiration of the said term, eject the lessee by 
giving him notice to quit as in the case of a 
monthly tenancy. The lessee was entitled to 
hold and possess the premises all his life or 
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until due surrender by him, during his lifetime, 
by means of a month’s notice (a), 

A doubtful grant must be construed in favour 
of the grantee. F.W. Higgins y. Nobin Chundcr 
Sen, 11 C.W.N. 809. :< 

Mitra and Caspeisz, jj. 

Reference : — (a) 4 B. 424, followed, 

(2) Lambardar — Power to grant a long lease 
— Lease for seven years. 

A lambardar has no power to grant a lease of 
co-paroenery land beyond such term as the cir- 
cumstances of the particular case require (a). 

In this case, the lambardar had granted a 
lease for seven years, which was set aside. 
Chattray y. Nawala, 3 A.L.J., G39=A.W.N. 
(1900), 257 — 29 A. 20, 

Stanley, c..t, and Knon, j. 

References :—(a) AAV.N. (1897), 207 and 20 
A. 438, F. 

(3) Construction of — Mokarari or permanent 
— Heritable , transferable and- perpetual — 
Reservation of rigid , absence of — re-entry , 
rigid of — Forfeiture — Mineral rights , lessee's 
title to — Language , unambiguous — Oral 
evidence , admissibility of — Intention of 
parties— Tranfer of Property Act , Ss, 108 

and 111— Mines, working of, statutory 
prohibition of — u Mai-hak-hakuk," or with 
all rights , meaning of. 

A contract to sell or grant a lease of laud will 
generally include the entire solum , from the 
surface down to the centre of the earth, and 
will, therefore, include the mines, quarries and 
minerals beneath or within it (a) . 

When mines or minerals form a part of the 
whole unsevered inheritance, an owner in fee- 
simple possesses, in all freehold lands, an un- 
restricted right to work the mines in his estate, 
and his conveyance, in the absence of an indi- 
cation to the contrary, grants all mines and 
minerals therein ; in other words, a conveyance 
of land passes the entire estate, and carries 
with it all the grantor’s right and title to, 
&nd interest in, the minerals, unless they are 
expressly reserved, by the terms of tlu instru- 
ment, or have been previously granted. To as- 
certain the rights of the grantee, the language 
of the instrument and the intent of the 
parties, as well as the estate held by the grantor 
have to be taken into considaration (5), 

When the terms of a grant are unambiguous, 
oral evidence is not admissible to restrict its 
scope and operation ; and in such a case, the 
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question is, not what the parties to the deed 
may have intended to do by entering into that 
deed, but what is the meaning of the words 
used in that deed (c). 

Where a lease purports to transfer a whole 
village, and the grant is oxprossly of all rights 
of the grantor in the village, and the grantee, 
his sons and grandsons aro to hold the property, 
for rent fixed in perpetuity, and the grantor 
only reserves the right to cancel the lease for 
non-payment of rent. 

Held, that the interest in the land, which 
the grantor intended to transfer to the lessees 
was heritable, transferable and perpetual, and 
the lease was, in its essence, a permanent lease, 
hold at a rent fixed in perpetuity ; and the 
grantor parted with all his rights, in favour of 
the grantee, for all time to come, for a fixed rent, 
subject to a possibility of re-entry, in the event 
of forfeiture for non-payment of rent ; and the 
grant was, not merely of the surface rights, but 
also passed the right of the grantor in the un- 
derground minerals. 

A lease docs not cease to be a lease in perpe- 
tuity, becaue there is a forfeiture clause ; provi- 
sions for the forfeiture of leases, for non-payment 
of rent, are intended merely as a security for 
the payment of the rent. 

Where a lease contains a condition that the 
lessor may re-enter and put an end to the 
lessee’s estate, or even that the lease should be 
void, upon the lessee’s failure to pay the rent 
at the time specified, a Court of equity will 
relieve the lessee and set aside a forfeiture 
incurred by his breach of the condition, 
whether the lessor has or has not entered and 
dispossessed the tenant (5). Mcgh Lai Pandey 
y. Raj Kumar Thakjur GJridhari Singh, 
5 C.L.J. 208 — 1 1 C.W.N. 527-34 C. 358! 
Rampini and Mookekjkk, jj. 

References {a) 33 C. 54, 3 C.L.J. 59, 
33 C. 511 (530), 3 C.L.J. 30G, R., 7 B. 109, 
2 C.L.J. 20, 2 C.L.J. 408 , 33 C. 203, 9 C.W.N. 
255, ExpL and D. (b) 4 C. 327, 24 C. 440, 
2 B. II. C. A. C. GO, R. 

(4) Construction — Choirkidari chakran land 
—Estoppel — Tainati peon ” and Chow- 
kidar , distinction between — Performance 
of Fouzdari duties— Primary and secondary 
evidence— Evidence Act {I of 187-1), <S's. (i:t 
and 03 (1)— Lease and counterpart— Dtscrep _ 
ancy — Presumption-* Contract, dispute as 
to applicability of terms of — “ Bazeaft*” 
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Where the plaintiffs, in support of their title, 
relied on one of two leases, executed on the 
same date, in the Court of first instance, and 
the other in the Court of appeal, they are not 
estopped from relying on the first lease in the 
High Court. 

Where under the terms of the lease, a lessee 
is to take possession of the whole of the mat , 
khamar , hasil, patit lands, the chakran lands 
in tho possession of Tainati peons, Jhi , Bit 
Jalkar, Fulkar , gardens, tanks, &c., but not the 
preserved forest, the resumed Thanadari lands 
and the Sabaik resumed chakran lands and 
undertook the performance of Fouzdari duties ; 

Held , that the grantor transferred only rent- 
paying lands which do not include Cliotrkidari 
chakran lands. 

A * ‘Tainati*’ peon is a peon appointed by the 
proprietor of an estate to assist in collecting 
the rent or revenue from the cultivators. Ho 
is entirely distinct from a Chowkidar. He is a 
private servant of the Zemindar and the lands 
held by him for the performance of his services 
constitute an ordinary service- tenure. A Chow- 
kidar has to perform Police services for the 
Government and also to render such services to 
the Zemindar personally as might have the 
sanction of law or usage (a). « 

By the use of the expresssion “the lessee 
undertook the performance of Fouzdari duties” 
in the lease, tho Zemindar intended to throw 
upon the lessee the performance of duties for 
tho preservation of the public peace, which, by 
law, had been cast upon the grantor as Zemin- 
dar. It has no relation to the chowkidari 
chakran lands. 

The rulo that a counterpart is primary evi- 
dence as against tho parties executing it and 
secondary evidence as against the parties who 
did not execute it, has no application to the 
case where neither the lease nor tho counter- 
part is complete in itself but each supplements 
the other. 

Where any discrepancy is found to e$ist 
between a lease and its counterpart, the law 
presumes that the lease is correct, unless it be 
clear that the mistake is in that instrument (6j. 

In determining a question between contract- 
ing parties, recourse must first be had to the 
language of the contract itself, and [ (force, 
fraud and mistake apart) the true construc- 
tion of the language of the contract is the 
touch-stone of legal right ; it often happens, | 
however, that disputes arise, not as to the 1 


Lease*— (Continued ) . 

terms of the contract but as to their applica- 
tion to unforseen questions which arise 
incidentally or accidentally in the course 
of performance and which the contract does 
not answer in terms, yet which are within tho 
sphere of tho relation established thereby and 
cannot be decide I as between strangers ; in 
such cases, it is necessary to consider by what 
general law the parties intended that the 
transaction should b3 governed or, rather to 
what general la# it is just to presume that 
they have submitted thomselves in the matter 
(c). 

The word ‘ Bazcaft * means resumption pro- 
ceedings as understood under the Regulations 
and has nothin# whatsoever to do with resump- 
tion proceedings as contemplated by Act 
VI of 1870 (B.C) (d). Baidya Nath Dutt Y. 
Kaminikant Gupta, 6 C.L.J. ,572. 

Hooker jee and Holmwcod, jj. 

References (a) 1 C.L.J. 303=0 C.W.N. 
571, 11. ( b ) ‘2 C.P.I). 88, B. (c) G B. and S. 100 
(130, 133), relied on. 31 1. A. 1 (9) = 27 M. 131 = 
8 C.W.N. 186 = G Bom. L.R. 7, I*, (d) Appeal 
from original decree No. 378 of 1807 f unreport- 
ed), relied on . 

( 5 ) Transfer of— Non-compliance by trans- 
feror with conditions of transfer— Failure 
of consideration. 

A lessee of a right to quarry for shells in 
certain zemindari villages transferred his lease 
to the defendant by means of a deed of trans- 
fer, which, among other things, provided that 
the transferor should obtain the consent of the 
owner of tho quarry to the transfer, as it was 
one of the conditions of the original lease that 
no transfer should be made without the own- 
er’s consent, and that, on procuring his consent 
and delivering the shells already excavated to 
the transferee, the transferor should be paid 
Rs. G,000 by the transferee. Soon after the 
transfer, disputes arose, and the transferor 
refused to register the deed, although registra- 
tion tms obtained notwithstanding (trans- 
feror’s) plaintiff’s opposition. The transferor 
also refused to obtain the consent of the owner to 
the transfer. But possession of the quarry and 
shells was given to the transferee in pursuance 
of the deed. The defendant also paid to the 
owner the arrears of rent acrued due before 
the transfer. But as subsequent arrears Were 
not paid, the owner cancelled the lease accord- 
ing to a provision in the original lease-deed, 
and re-granted it to the defendant. 
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t.— (Concluded). 

Held, in a snit by the transferor against the 
transferee for the recovery of the Rs. 6,000 
agreed to be paid under the deed of transfer, 
(!) that, as the Rs. 6,000 was the price agreed 
to be paid for the transfer of the whole of 
the remaining term of the transferor’s lease, 
and that, as the enjoyment of the transferee 
was cut off in the middle by the owner’s 
cancelling the lease, and that, as the transferor 
was in a great measure responsible for such 
caucelment, the plaintiff wa$ not entitled to 
any share of Rs. 6,000 (a ) ; (2) that the defen- 
dant was not entitled to a refund of the 
amount he paid for arears of rent, due before 
the date of the transfer, as the defendant was 
not liable to make this payment under his deed 
of transfer. Pitti Theagaraja Chetti y. 
Ammoyi Animal, 2 M.L.T. BOB. 

Subrahmani Aiyeu and Benson, jj. 

Reference :—(a) 31 1. A. 107, F. 

(6) Liability of lessee to pay new cess— Sec 
Act II of 1877 (Cess, Bengal), No. 1, G C.L J. 
212 . 

(7) Forfeiture of— Suit for ejectment —See 
Limitation Act, No. 108, 11 C.W.N. GG1. 

(8) Notice to quit when to be given — Pre- 
sumption as to monthly tenancy — See Trans- 
fer of Property Act, No. 76, 16 M.L.J. 533 = 
30 M. 109. 

(9) Lessee of joint property — Liability for 
costs of partition suit — See Partition, No. 4, 

5 C.L.J. 642. 

(10) Lambardar’s power to grant long lease of 
co-parcenary land— See LAMBARDARand Co- 
sharer, No. 2, A.W.N. (1907), 165. 

(11) Suit for recovery of possession by lessor 
against third party, when maintianable — See 
Lis Pendens, No. 1, 11 C.W.N. 828. 

(12) Possession dorived from lessee not neces- 
sarily adverse as against lessor— See Adverse 
Possession, No. 4, A.W.N. (1907), 185. 

(13) Lease— Subsequent sale to same person — 
‘Sale taking effect after expiry of lease— Merger 
—See Limitation Act, No. 48, 3 N.L.R. 142. 

(id) Kabuliyat executed on behalf of Munici- 
pality-Mode of execution— See Act III of 
1884 (Municipal Act, Bengal), No. 1, 12 C.W. 
N. 50. ’ 

(15) Right" of perpetual lessee to redeem — 
See Mortgage (Redemption), No. 16, A.W.N. 
(1907), 227, j 


legacy. 

Person paying and person receiving legacy 
are the same —Limitation does not apply— See 
Limitation, No. 4, 9 Bom. L.R. 287. 

Legal Practitioners. 

Suit for damages against, requisites of — 
Limitation— See Limition Act, No. 74, 10 O.C, 
95. 

Legal Practitioners Act. 

See Act XVIII of 1879. 

Letters Patent (Calcutta). 

(1) Cl. 12 — Rules and orders of the High 
Court — Rules 515-A and 515-71 — Grant of 
lea ve under cl. 12 of the Charter by Registrar 
or Master, i/i ultra vires. 

The Court's obiter. — llulo 515-A, so far as it 
authorises the granting of leave under cl. 12 of 
the Charter by the Master and Registrar, is 
ultra vires. BriJ Gocmaree y. Alma Chand, 11 
C.W.N. GG3. 

WOODROFFE, J. 

(2) Cls. 12, 15 — High Court , 2 } ° wer to make 
rules— Power to grant leave under cl. 12- 
Rule delegating, such power to Registrar 
ultra vires. 

An order granting leave to sue under cl. 12 of 
the Letters Patent has been uniformly regarded 
as a judicial act, and the order has been treated 
as a judgment appealable under cl. 15 of the 
Letters Patent (a). 

Rule 515 A framed by the High Court, in so 
far as it authorises the Registrar or Master to 
grant leave under cl. 12 of the Letters Patent, 
is ultra vires. 

Leave of the Court should be obtained before 
the institution of the suit. (6) Lalitesw&r Sing 
y. Rameswar Sing, 5 C.L.J. 405 = 11 C.W.N. 
649 = 34 C. 619 = 2 M.L.T. 406. 

Maclean, c.j. HAiuNgTON, GeidtJ Moo- 
kerjee, and Chitty, jj. * 

References : (a) 13 B. L.R. 91 ; 3 M. H. C. 
R. 384 ; 8 M.H.C.R. 21 ; 18 M. 236 and 15 B. 
93. F. ( b ) (1866) 1 Ind. Jur. N.S. 218, F. 

Letters Patent (Madras). 

(0) S. 15— Order as to costs by a single 
Judge of the High Court , whether *« judg- 
ment ’ ’ — Appeal to the Division Bench. 

An order made in the course of execution 
proceedings, relating only to costs, by a single 
Judge of the High Court, is not a M judgment M 
within the meaning of S. 15 of the Letters 
Patent, so as to give a right of appeal to the 
Division Bench of the High Court, larauana 
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Letters Patent (Madras)*— (Continued). 
Mudaliar y. Rajagopala Chetty, 17 M.L.J. 
569 (F.B.) 

Benson, Bashyam AiYANQAiiand Mooiie, ja. 

References : — 24 B. 358, 26 M. 437. 24 M. 
511, L.B. 1903 A.C. 126, 8 Cl. and Fin. 2G4, 
L.R, 5 A.C. 582, R. 

(1) Art. 13 — Discretion to be exercised in 
grating leave to sue — Convenience — Non- 
resident foreigners. 

Having rogard to the wording of Art. 12, it is 
clear that the fact that the cause of action 
arises in fact within tho local limits of the 
ordinary original civil jurisdiction of the High 
Court is not conclusive, and that, notwithstand- 
ing that the cause of action arises in part 
within the local limits, the Court may decline 
to give leave to sue. 

Tho question of convenience should not he 
excluded from consideration in dealing with 
applications under Art. 12 (a). Although the 
jurisdiction conferred by Art. 12 extends to 
suits against, non-resident foreigners (5) the 
jurisdiction should he exercised with caution 
(c). SeshagiriRow y. Askur Jung, 17 M.L.J. 
304 = 30 M. 438. 

White, c.j., and Miller, j 

References :~(a) (190G) 1 K.B. 141 and 20 1 
Q.B.O. 152, li ; (6) 29 M. 239, It ; (c) 21 Ch. i 
D. 243, V. 

(2) Cl. id, — Refusal to issue commission for l 
examining witnesses — Appea l. 

Where witnesses reside outside the jurisdic- 
tion of the Court and at a distance of more 
than 200 miles from the Court, and are not, 
therefore, compellable to attend in person, 
their evidence can be adduced, if at all, only 
by taking out a commission, and an order refus- 
ing to issue a commission is, therefore, one 
>vhich SJfects the party’s right to produce evi- 
dence relevant to the issues in the suit, and is a 
“judgment ” within the meaning of S. 15 of the 
Letters Patent, and is appealable as such. The 
fact that the Judge has to exorcise his discrc. 
tion in regard to the issue of a commission dpes 
not affect the appealability of the order, though 
it will be a mattor for consideration in dealing 
with the merits of the order appealed against. 
Maruthamuthu Pillai y. Krishnamachariar, 
30 M. 143. 

Subah mania Iyer and Miller, jj. 

Letters Patent (N. W. P. High Court). 

(1) 8s. 7 & 5 — Powers of enrolment of advoca- 
tes — Suspension — Rule 197 of the rules of 


Letters Patent (N. W. P. High Court).— 

— ( Concluded ). 

Court— Suspension without trial — Discipli- 
nary authority of ttigh Court — Counsel 
guilty of contempt. 

By Ss. 7 and 8 of the Letters Patent, the 
Allahabad High Court is authorised and em- 
powered to approve, admit and enrol as many 
advocates as it thinks fit and to suspend any 
advocate on reasonable ground. A barrister of 
England or Ireland may be admitted under 
rules 180 and 181*of the Buies of High Court 
as an advocate and when he is so admitted he 
becomes subject to tho disciplinary jurisdiction 
of the Court. 

llule 197 of the rules of Court provides for 
cases in whi cliff he Chief Justice and Judges may 
for good cause, and without charge or trial, 
suspend or remove from the rolls of the Court 
any advocate of the Court. An advocate 
may therefore be tried by three Judges under 
rule 2. 

The intention of the Crown was to give a 
j 1 wide discretion to the High Courts in India irt 
regard to the exercise of their disciplinary 
authority. The rules of Court indicate the pre- 
caution taken by the Court itself to secure that 
the powers shall not bo exercised capriciously 
or oppressively, and there is no reason to ap- 
prehend that the just independence of the Bar 
runs any risk of being impaired by its exercise. 
On the other hand, it is essential to tho proper 
administration of justice that unwarrantable 
attacks should not be made with impurity 
upon the Judges in their public capacity. 

Whore a Counsel is guilty of contempt in 
the attempt to vindicate his professional con- 
duct in a publication of which he is an editor, 
field that the libel constitutes ‘ reasonable 
cause ’ for which he may be suspended from 
practice (a). In the matter of S. B, Sarbadhi- 
cary, 4 A.LJ. 34 = 9 Bom. L.B. 9 (P.C.) = 17 
M.L.J. 74 = 11 C.W.N. 273 = 5 C.L.J. 130=2 
M.L.T. 1 = 5 Cr. L.J. 152 = 29 A. 95. 

Lqui> Davey, Lord Robertson, Sir 
Andrew Scoble, and Sir Arihur* 
Wilson. 

References: — (a) In re Wallace L. R., I.P.C. 
283, D. 

License. 

(1) Landlord and tenant — Adverse posses- 
sion of site for ovor 12 years — Revocation of 
icense— House of a permanent character — See 
Easements Act, No. 5, 8 A. L.J, 760. 
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Limitation. 

(1) Administration suit— Persons whose cla- 
ims are not barre§can bring the suit . 

In England, actions for the administration 
of the estates of deceased persons can only be 
instituted by persons, whose claims to recover 
are not barred by any , statue of limitation. 
The same principle applies in India. Nandlal 
Chunilal Y. Gopilal Manilal, 9 Bom. L.R. 310. 
Jenkins c.j., and Ivhabeghat, j. 

(2) Suit by minor to contest alienation of 
his property by self-constituted guardian- 
weight of medical evidence as to age— Inter- 
pretation of bar of Limitation where minor's 
property is concerned. 

F . , within three years after attaining major- 
ity, sued for declaring that an additional sum 
of Its. 1,225 added to the mortgage money of 
the deed, dated 31st January, 1898, executed by 
his brother, defendant No. 1, while acting as 
guardain of F., a minor at the time, in favour 
of C, shall not affect his half share in the an- 
cestral holding. The first Court decreed the 
claim. The Appellato Court dismissed the suit 
as barred by limitation. 

Held, that bar of limitation must always be 
interpreted strictly, especially so when minor’s 
property is concerned. 

Held, also, that when the age of a minor is 
in dispute, preference is to be given to the 
weight of medical evidence in the absence of 
any clear proof to the contrary. Fatah 
Mohammad v. Foja and Chandi, 6 P.W.R. 
1907-29 P.L.R. 1907. 

Robeetson, j. 

(3) Stiit to establish right to homestead lands 
— Right by purchase — Lands included 
within a particular howla — Denial by 
defendant— Limitation— Time runs , if from 
date of sale or f rom delivery of symbolical 
possession — . 

When a plaintiff obtains a decree and, in exe- 
cution of it brings a certain immoveable pro- 
perty to sale, purchases it himself and qbtains 
symbolical possession of the property, time 
begins to run, not from the date of the sale at 
which the plaintiff purchased the property, but 
from the time when the plaintiff obtained sym- 
bolical possession of the same, and a suit brought 
by the plaintiff within 12 years from such date 
for establishment of his right by purchase is not 
barred by limitation. Dw&rka Nath Baksh y. 
Mukandu Lai Ohowdhury, 5. C.L.J. 55. 
Rampini and Geidt, j j. 


Limitation. (Continued). # 

(4) Express trust— Statute of limitation does 
not apply b} case of such trust— Where the 
person paying and the person receiving the 
legacy arc the same , limitation does not 
apply . 

Where the duty of persons is to receive pro- 
perty, and to hold it for another, and to keep it 
until it is called for, they cannot discharge them- 
selves from that trust by appealing to lapse of 
time (a). 

Where the person liable for the payment of a 
legacy, and the person entitled to receive it, are 
the same, no question of limitation arisos (6). 

Narandas Ramji y. Narandas Ramji, 9 Bom. 
L.K 287 = 31 B. ^18. 

Russell, j. 

References (a) 2 Q.B. 393, V; 18 Ch. I). 
251, (1870) L.R. 5 Ch. 233, 21 W.R. 137, R. (b) 
L.R. 2 Eq. 250, F; 8 B. 211, 10 B. 408, 12 B. 
021, 4 C. 300, U 

(5) Adverse possession --Limited interest— 
Right of permanent tenant — Registration 
Act, Ss. 17 and 41)- Unregistered lease , ad- 
missibility of , to prove adverse possession. 

A person can acquire, by adverse possession, 
a limited interest such as that of a permanent 
lessee (a). 

Where adverse possession of certain lands by 
the plaintiff , as a permanent tenant, for the 
statutory period, is the transaction to be proved 
in a suit, an unregistered perm meat lease ean- 
not be received as evidence of such transaction 

(6). Subbayya y. Madduletiah, 17 M.L.J. 409. 

Benson and Wallis, jj. 

References:— (a) 27 B. 515, R. (b) 27 B. 515, 
25 W.R. 211, Diss. 2 R.R. 042, It. 

(G) Decree ex parte — Civil Procedure Code, 
S. 208— Decree set aside as against one 
of several joint judgtnent -debtors — Decree 
passed subsequently against exempted party 
— Execution of decree— Limitation, 

A decree for s lie on a mortgage wa? passed 
against several defendants jointly on the 25th of 
August. 1900 and made absolute on the 21st 
December, 1901. As against one defendant, 
however, the decreo was ex parte and it was sec 
aside as against her, on appeal, on the 11th 
March, 1902. Subsequently, a decree was 
passed on the merits against this defendant, 
and her appeal was dismissed by the High 
Court on the 16th November, 1904. As against 
this defendant the decree was made absolute 
on the 27th of November, 1905. 



559 ^ , THE CURRENT INDEX, 1907. 500 


Limifcatipa^—(Con^n«ed). 

Heidi that the orders of the 25th August, 1900 
and the 16th November, 1904 , between them, 
operated as one decree for the sale of the mort- 
gaged property ; that the /joint effect of the 
orders of the 21st December, 1901 and the 27th 
November, 1905 was to make absolute this de- 
cree, and that an application for execution made 
on the 2lst December, 1905, was not barred by 
limitation. Gauri Bahai v. Ashfak Husain 
A.W.N, (1907), 204 — 4 A.L.J. 552 = 29 A. 023. 

Richards and Griffin, jj. 

References : — 24 A. 383, 27 A. 501, A.W.N. 
(1902), 184 11. 

(7) Order under S. 199, Agrji Tenancy Act, to 
filesuit — Ordinary period of limitation suspend- 
ed — Governed by the special period provided 
by the section — See Act II of 1901 (Agra 
Tenancy), No. 1G, 4 A.L.J. 713. 

(g) — as to a claim for set-off in a suit for 
contribution— See Contribution, No. 3, 12 
C.W.N. 60. 

(9) — for execution of decreo for mesne pro- 
fits commences from the time when it is finally 
assessed and awarded— See Mesne Profits, 
No. 2, GC.L.J. 462. 

(10) Effect of entry in reeord-of-rigfyts— Suit 
for possession — Limitation — See Record of 
rights, No. 1, 6 C.L.J. G70. 

(Hi Rights of pre-emption accrued before j 
passing of Punjab Act II of 1905 -Limitation 
—See Act II of 1905 (Pre-emption, Punjab), 
No. 3, 131 P.R. 1907. 

(12) Joining of persons as plaintiffs under 
S* 27 of the Civ. Pro. Code— Limitation for 
the suit — See Civ. Pro. Code, No. 37, 149 P* 
R. 1907. 

t 

(13) 'Guardian ad litem of defendant res- 
pondant, not made party to appeal until after 
the period of limitation for filing appeal— 
whether appeal barred — Sec Guardian ad 
LITEM No. 3, A.W.N. (1907), 290. 

(14) Erroneous finding of Court as to bar by, 
when precludes revision —See Act XIII of 1884 
(Punjab Courts), No. 7, 118P. R. 1906 = 79 
P.L.R. 1907. 

(15) Execution of decree— Agreement to pay 
decree debt in instalments— Formal order not 
drawn up under S. 210, Civ. Pro. Code, effect of, 
oh limitation as to execution of decreo— See Civ* 
Pro* Oottffc, No. 92, *6 C.L.J ; 25. 

(16) Withdrawal of appeal— Limitation when 
begins to run for execution Of original decree— 


f Limitation*— {Concluded). 

See Execution of Deore, No, 3, 1 M.L.T, 
233 = 16 M.L.J. 393 = 30||1. 

(17) Partition suit— Step in the action and 
not step in aid of execution— See Partition, 
No, 2, 2 M.L.T. 265. 

(18) Effect of application to bring decree into 
accordant 2 e with judgment— See Civ. Pro. Code, 
No. 90, A.W.N. (1907), 169. 

(19) Suit for breach of contract for tolls— 
S. 150, Local Boards Act— See Contract Act, 
No. 35, 2 M.L.T. 194. 

(20) — for execution of decree passed on appeal 
—Civ. Pro. Code, S. 230— See Execution of 
Decree, No. 1, 34 C. 874. 

| (21) Possession by widow of pre-deceased son, 

whether adverse— See Customs (Punjab), No. 

| 35, 102 P.R. 1907. 

! (22) Arrears of Tiruppuvaram, recovery of — 

j Personal remedy — Period of limitation whether 
i throe or twelve years — hitherto not decided — 

| See Crv. Pro. Code (Travancore), No. 1, 

[ 22 T.L.R. 1. 

(23) Paravar caste— Mixed custom of inherit- 
ance — Personal law of inheritance — Custom, 
evidence as to — Plaintiff’s possession not with- 
in 12 years before suit — Claim barred — See 
Hindu Law (Inheritance), No. 4 -a, 22 T.L.R. 
13. 

Limitation Act. 

(1) Presentation of memoranda of second 
appeals, &c.,— See High Court Rules (Bom- 
bay), No. 2, 9 Bom. L.R. 1138. (F.B.). 

(2) S . 4 — Presentation of insufficiently 

stamped plaint — Making up of stamp duty , 
subsequent to the period of limitation for 
the suit — Validity of the plaint — Court 
Fees Acti S. 28 — Civ. Pro . Code t Ss. 48 
and 54. 

Held , (1) that the word “ presented ” in the 
Expln. to S. 4 of the Limitation Act should 
be interpreted in accordance with the provi- 
sions of the Civ. Pro. Code, S. 48; (2) that the 
Court Fees Act and the Civ. Pro. Code should 
be read together in regard to the - presentation 
of plaints and the making up of stamp duty, 
but not with the provisions of the Limitation 
Act, which is not an Act in pari materia; 
(3) that, under S. 54 of the Civ. Pro, Code 
and S. 28 of the Court lies Act, 'deficiency in 
stamps can be made good by order of Court* 
irrespective of the question* whether, on the 
date of filing them, the limitation for the suit 
has expired or not ; (4) that, under 8. 28 of 
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Limitation Act. — (Continued). 

the Court Fees Act, on the making up of the 
deficiency of stanap duty by order of Court, 
the plaint and all proceedings relative thereto 
are validated from the date of original presen- 
tation, even though the limitation for the suit 
had since expired and (5) that, once the 
stamps are taken by the Ceurt, the order can- 
not be subsequently set aside, nor the valida- 
tion of the original presentation annulled. 
Saif Ali Khan y. Fazil Mehdi Khan, 123 P.R. 
1907 “82 P.W.R. 1907. 

Chattkrjee and Johnstone, jj. 

References 130 P.R. 1890, 74 P.R. 1903, 
3 P.R. 1893, 156 P.R. 1888, Appr; ‘27 A, 411, 
23 A. 423, Dies ; 12 A. 129 (F.B.), 15 A. 65 
(F.B.), 24 A. 218, 19 0. 780, j7 C. 814, 31 C. 
75, 15 M. 29, 15 M. 78, 22 M. 494, 27 B. 330, 
11 A. 241 (P.C.,1, R. 

{%) S. 4 — “ Plaint ’’—Meaning of — See Court 
Fees Act (VII of 1870), No. 2, 4 A.L.J. 636, 

(4) S. 4, bearing of, on defences and pleas — 
See Custom (Punjab), No* 48, 3. P.W.R. 1907. 

(5) Ss. 4 and 14— See Forma Pauperis, No. 
2, 9 Bom. L.R. 204. 

(6) S. 4, arts. 182 and 147— Special Bench — 

Jurisdiction — Full Bench decision other 
than that referred for consideration , if 
binding — Limitation, plea of, not set out 
in memorandum of appeal from appellate 
decree — Appellate Court , if bound to enter- 
tain plea — Discretion — Civil Procedure 

Code ( Act XIV of 1882), Ss. 54V and 584 
— Mortgage by conditional sale — Suit for 
foreclosure in Sambalpur District— Limi- 
tation. 

A Special Bench, to which a question involv- 
ing the re-consideration of a decision of a Full 
Bench was referred, cannot consider the cor- 
rectness or otherwise of a decision of a Full 
Bench on another question not referred, and 
which was raised in the course of the argument 
before the Special Bench. 

In the present case, which came from Sambal- 
pur District, held, that the Full Bench ruling 
in Girwar Singh v. Thakur Narain Singh (a) 
applied, and that the suit, which was for the 
foreclosure of a mortgage by conditional sale, 
was governed by Art. 132 of Sell. II of the 
Limitation Act, and not by Art. 147, and hav- 
ing been instituted more than twelve years 
after the due date, was barred by limitation. 

The Special Bench gave effect to the plea of 
limitation, although it was never raised in 


Limitation Act.— (Continued). 

either of the Courts below, nor even in the 
memorandum of appeal to the High Court, and 
was taken for the first time before the Special 
Bench, the majority being of opinion that the 
point arose on the face of the plaint, and there 
was no question of fact to be enquired into to 
enable the Court to dispose of it. 

Held, by the majority, that the provisions of 
S. 4 of the Limitation Act are mandatory and 
ought to be given effect to, even though the 
point of limitation is taken at a late stage of 
the case in the Court of second appeal. 

Per Woodroffe , J.— S. 4 of the Limitation Act 
is controlled by the provisions of S. 542 of the 
Civil Procedure Code. The illustrations to S. 4 
cannot affect the precise provisions of the other 
statutes. It is therefore in the discretion of 
the Appellate Court to allow or disallow a plea 
of limitation not set out in the grounds of 
appeal. 

Per Mookerjee , J, — S. 542 of the Civil Proce- 
dure Code does not control and is not control- 
led by the provisions of S. 4 of the Limitation 
Act. An appellant is not entitled, without the 
leave of the Court, to urge or be heard in sup- 
port of a ground of limitation not set out in his 
memorandum of appeal. When the bar of 
limitation is patent on the face of the proceed- 
ings, and does not need to bo developed by a 
fresh investigation into evidence, the Appellate 
Court may grant such leave. In such circum- 
stances, it may, also, of its own motion, consi- 
der such a ground and rest its' decision thereon, 
provided the opposite party has been given an 
opportunity to be heard on the point. 

The Judical Committee did not lay down (6) 
that, under S. 584, Civil Procedure Code, a 
Court of second appeal cannot deal with a 
question, which has qot been specified in the 
momorandom of appeal. * 

II eld— By Rampini , O.J., and Sharfuddin, J . 
(before reference) - that a second appeal lay to 
the Court of the Judical Commissioner of the 
Central Provinces, from the appellate decision 
of the District Judge of Sambalpur before Act 
VII of 1905 was passed, and now lies to. the 
Calcutta High Court (c). Bala Ram v. Mangta 
Das, 11 C.W.N. 959 (F.B.) = fl C.L.J, 237-34 
C. 941. 

Rampini, c.j., Brett, Mitra, WoodroFfe, 
Mookerjee, Caspers* and Sharfud- 
din, jj. 

References— (a) 14 C. 730, Appl (b) 20 C 93 
iMc)ll C. W.N.956, R. 

c 36 
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(7) S. 5 — Appeal presented beyond time — 
Sufficient muse for hot presenting appeal in 
time-^Fonini 6f appeal doubtful, Counsel , 
admce given by , in case where — Due care 

r and attention , admce given by Counsel after 
— Trust ; when plaintiffs claimed to recover 
their share on payment of the amount due 
to defendant t~ History of settlement with 
4aluqdars of Oudh. 

.A decree was passed in favour of the plain - 
tiffs-respondents from the Court of the Subor- 
dinate Judge. The defendant-appellant present- 
ed his appeal to the District Judge well within 
time. The District Judge, prior to the date fixed 
for the hearing of the appeal,, held that the 
appeal lay to his Court. On the date fixed for 
the hearing of the appeal, the respondents again 
objected that the appeal should not have been 
filed in his Court. After hearing arguments on 
this question the District Judge adhered to his 
previous decision, but on the merits he decided 
in favour of the appellant. The respondents then ' 
appealed to the Court of the Judicial Commis- 
sioner, which held that the defendant’s appeal 
jigainst the decree of the Subordinate Judge 
should have been presented to this Court and 
not fro the District Judge. The appeal was 
allowed, the decree of the District Judge set 
aside, and the memorandum of appeal directed 
to be returned to the defendant to be presented 
to the proper Court. The memorandum of 
appeal was returned to the appellant on the 
same day that the order was passed , and it was 
presented by, him the same day to the Court 
of the Judicial Commissioner. 

Held, that as the appellant had acted bona 
fide on the advice of his Counsel, who had ad- 
vised him to iodge; the appeal before the District 
Judge, and as the question of forum of the 
appeal faas not free from difficulty, and Counsel 
for the appellant had «acte<l with due care and 
attention, the appellant had made out sufficient 
cause for not presenting this appeal within 
time (a). 

The village in suit was settled with the defen- 
dant who claimed a lien on it for revenue paid 
in respect of it. 

Held, on the evidence that no case of trust 
had been made out. The history of the settle- 
ment with talukdars of Oudh as mortgagees 

reviewed. ( b ) Nawab Mirza Mahammad Baker 
JUi Khan y. Muhammad Baker, to o 0. 
291. 

Cham ikk, j.c. and Sanders, a.j.c. 
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References (a) 28 A. 414, R. (6) 20 C. 879, 
R. 

(8) S. 5-— Delay — Excuse *of delay — Discre- 
tion of Court — Interference in appeal . 

On the 25th February, 1899, an order was 
passed by a Subordinate Judge in execution*' 
| proceedings. Instead of appealing from that 
j order, the party agrieved filed a suit on the 
24th February, 1900, iu which it was decided, 
on the 30th September, 1903, by the District 
Judge in first appeal, that the suit was barred 
by S. 244 of the Civ. Pro. Code. It was not till 
the 4th January, 1904, that an appeal from 
the order of 25th February, 1899, was preferred. 
The district Judge decided that there was no 
sufficient reason # for not presenting the appeal 
in time and dismissed the appeal. 

Held, that, having regard to the delay, which 
occurred in presenting this appeal between the 
30tli September, 1903, and the 4tli January 
1904, it was not open to the appellant to con- 
tend that the District Court exercised its dis- 
i retion in a capricious or arbitrary manner. 
Bhimrao Ramrao v. Ayyappa Yellappa, 
8 Bom. L.R. 858 = 31 B. 33. 

Aston and Heaton, jj. 

References :—17 B. 49, 23 B. 513, G B. 304 
and 7 Bom. L.R. 965, R. 

(9) S. 6 -—* Sufficient cause' —Appeal preferred 
to wrong Court— Mistake -Due diligence - 
Negligence— Extension of time— Ex parte 
order— Respondent, if binding on. 

Where the appellants, being themselves plead- 
ers and well acquainted with the facts of the 
case, preferred an appeal from an order in a 
suit valued at overRs. 5,000, to the District 
Judge, instead of to the High Court (the proper 
tribunal under Act X II of 1887), they had not 
acted in good faith, but with gross negligence 
and carelessness, and they were not entitled to 
au extension of time under S. 5 of the Limita- 
tion Act. 

The words ‘ sufficient cause’ should receive a 
liberal construction, so as toadvance substantial 
justice, when no negligence, nor inaction, nor 
want of bona fides, is imputable to the appellant 
(a). 

The fact that the appeal was filed a month 
after the District Judge had returned the 
memorandum of appeal, for presentation to the 
proper Court, was an additional proof of wantof 
j diligence in the appellants. 
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The order of the Court for admission of an 
appeal under S. 5, before notice is given to the 
respondent, is in no way binding upon the res- 
pondent when he appears, and ho may question 
the validity of such order. Sarat Chandra Bose 
y. Saraswati Debi, 5 C.L.J. 580=54 0. 216. 

Mookebjee arid Holmwood, jj. 

References : — (a) 18 M. 260, appr. 18 C. 266, 
21 B. 552, 8 C.W.N. 233, 3 C.L.J. 545, 33 0. 
1323 (1337), 23 0. 526, 5 A. 591, 10 A. 591, 10 
A. 524. 10 A. 587, 28 B. 235, 3 O.O. 265, 12 A. 
461, 13 0. 62, 2 0.0. 133, 3 0.0. 13, 81 P.E. 
1886, 184 P R. 1889, 1 K.B. 1, 28 A. 414, 30 0. 
311 (note), 1 A. 34, 9 A. 11, 13 W.R. 245. R. 

(10) S. 5 — Different copies of the same judg- 
ment obtained by the appellant — Appeal 
filed on one of these copies , whether barred 
by limitation or not— li Time requisite for 
obtaining copy of a, judgment meaning of 
Sufficient cause for not presenting the 
appeal within time — Uniform practice of 
the Court , effect of being misled by. , 

The appellant made three applications from 
time to time for a copy of the same judgment 
and obtained three such copies. Calculating 
the period of limitation by including the time 
requisite for obtaining a copy of the judgment 
on the copies obtained under the first two 
applications, the appeal was time-barred. The 
appellant, however, presented his appeal, as 
founded upon the copy of the judgment 
obtained upon the third application, in which 
case the appeal was within the period of limi- 
tation. The respondent contended that the 
appellant, having already obtained copies of 
judgment upon the first two applications, 
could not claim the d lys spent in obtaining the 
third copy as “ time requisite for obtaining a 
copy of judgment,” aud the appeal was there- 
fore barred by limitation. 

Held , that, although the appellant was not 
legally entitled to claim deduction of such time, 
yet, ho had made out a sufficient cause for not 
presenting the appeal within tho period of 
limitation, inasmuch as the unifrom practice of 
the Court, in determining the question whether 
an appeal was presented within limitation, had 
been to have regard solely to the endorsements j 
made upon the copy of the judgment upon 
which the appoal was lodged, and such practice 
must have misled the appellant. Shambhu 
Bfttaa y. Sheo Balak, 10 O C 201. 

Gbeevek and Chamiek, j.cs. 
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<11) S. 5 — Suit for ejectment against a ©o» 
sharer — Appeal presented to wrong Court — 
Limitation*— See Act II of 1901 (Agba Tknah- 
cy), No. 11, 4 A.L.J. 1. 

(12) S. 5, if applies to proceedings under the 

Registration Act— See Rkoistuation ACt (III 
of 1877), No. 11, 5 C.L.J. 188/ > 

(13) Ss. 5, and 1H -Appeal filed ont o/ time — 
Bona fide mistake of pleader in calculation — 
Application for admission granted ex parte 
by a division Court— Application' for dis- 
charge of order by respondent — Delay- 
Costs incurred by Appellant. 

Whore an application for the admission of 
an appeal, which was filod out of time by two 
days, was hoard ex parte before a Division 
Bench and admitted. 

Held , that, though the order was not con- 
clusive on the respondents, and they are enti- 
tled to object to the admission of the appeal 
at a later stage, tho order of the Division 
Bench admitting the appoal should not he dis- 
charged when no facts which were not before 
that Bench are urged on behalf of the respon- 
dents. 

Heldy further, that, on the facts of the pre- 
sent case, the order admitting the appeal should 
not be discharged inter alia , because the res- 
pondents’ . application was made after tho 
records had been printed and costs incurred by 
the appellants,' although 'the respondents ap- 
peared to have become aware of the filing of 
the appeal out of time shortly after it was 
filed. 

Per Woodroffe , J— Each case must be decided 
on its own facts. In this case, besides the 
delay on the part of the respondents in bring- 
ing their objections before the Court, thpre was 
a bona fide mistake of calculation on the part 
of tho appellants’ pleader which led to the delay 
in filing the appeal. Bish'endut Tewari v. 
Nandan Pershad Dubay, 12 C.W.N. 25. 

Woodboffe and Coxk, jj. t 

(14) Ss. 5 and 11 — Limitation— Appeal- 
Delay in filing appeal due to appellant bona 
fide accepting erroneous legal advice. 

Whore a client bona fide accepts the advice 
of counsel as to the proper procedure to adopt 
in the course of litigation, and, misled by that 
advice, fails to file an appeal within time, he 
is entitled to the benefit of section 6 of the 
Limitation Act. Anjora Kim war y, Qabu 
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A.W.N. (1907), 219 = 4 A.L.J. 515 = 29 A. 
638. 

Aikman, j. 

References :- 5 A. 591, 19 A. 348, 28 A. 114, 
F. 1907, 1 K.B. 1, R. 

(15) Ss. 5, and 20- -Presentation of plaint on 
opening day % after vacation— Part-payment 
of principal and interest. 

A plaint, the period of limitation for filing 
which expires while the Court is closed for 
vacation, presented on the opening day after 
the vacation, is to be treated as presented in 
time, although the Prothonotary’s office is 
working in the vacation for urgent work. 

S. 20 of the Lin Ration Act requires that in- 
terest must be paid as interest i. e., it must be 
distinctly stated at the time of payment that it 
is paid on account of interest, or else there 
must be evidence from which the payment as 
interest may be distinctly inferred, and if so, 
the mere proof of payment is sufficient. 
Principal must always be paid as principal, 
but the fact of the payment must appear in the 
handwriting of the person making the same, 
i. e., of the debtor or his duly authorised agent ; 
it must appear that the payment is a part- 
payment of principal, and this fact cannot be 
proved aliunde by the creditor. The fact, 
however, of its being a part-payment of princi- 
pal, need not be stated in so many words ; it 
may be inferred from the writing itself. R&n- 
chordas Tribhowandas y. Prestonji Jehangir, 
9 Bom. L.R. 1329. 

Russell, j. 

(16; S. 7 — Execution proceedings —Death 
of decree-holder pending stay of execution 
— Right of minor to revue proceedings — 
Limitation . 4 

Where a mortgaged decree-holder applied for 
sale of the mortgaged properties, but, on objec- 
tion, the proceedings were stayed, and before 
the stay order was removed, the decree-holder 
died leaving a minor son, and shortly after- 
wards, the stay order was removed and the 
application for sale also was struck off, 

‘ held— that the mi nor heir of the decree-holder 
was entitled to the protection of S. 7 of the 
Limitation Act, and an application for sale 
made on his behalf more than three years after 
was not barred by limitation. Sheik Abdul 
Lfttif y. RajaniMohun Roy, 11C.W.N. 831. 
Mitba and Casfebsz, w. 


j Limitation Act. — ( Continued ). 

! i 

j (17 ) S. 7 — Right of reversioner born after 
alienation to contest its validity. 

A reversioner, born after an alienation has 
; been made, is, under certain conditions, compe- 
tent to contest its validity (n) ; but he can only 
| do so, if the period of limitation had not expir- 
' od before the date of his birth, and his suit is 
I brought within the period prescribed by law. 
j He cannot, if born after the cause of action has 
already accrued and time begun tc run, claim 
I an extension of time under S. 7. Umra Y. 
Ghulam, 22 P.R. 1907=89 1VW.R. 1907. 

R attic an and Lal Chand, jj. 

References 29 B. 68 ; 24 W.R. 7, R. ; (a) 55 
P.R. 1903 (P.B.), li. 

(18) Ss. 7 hnd 8 and Art. 178— minority of 
decree-holders at the date of application for 

‘ on order absolute , effect of — step in aid of 
execution — fresh start. 

A decree for sale was passed on the footing 
j of a mortgage in 1880. In 1889, after the death 
| c of the original decree-holder, his minor sons 
• made an application for an order absolute. 

More than three years after 1889, they made an 
: application for execution, but when two had 
attained majority and one of thorn was still a 
I minor ; held, that the decree was not barred by 
limitation. The application of 1889 was a step 
: in aid of execution and gave a new start to the 
: period of limitation. The sons, being minors 
! at that date, could claim the benefit of 8. 7 of 
| the Limitation Act (a). Sri Ram y. Het Ram, 

| 4 A.L.J. 145 = A.W*N. (1907), 45 = 29 A. 279. 

Knox and Riciiauds, jj. 

References \ — (a) 22 A. 199, F. 2 A.L.J. 453, 
D ; 27 A. 625, R. 

(19) Ss. 7, and 9— Alienation by fa ther — Limi- 
tation under Punjab Limitation Act — Suit by 
after horn son — Applicability of S. 7 — See Act 
I of 1900(Punjau Limitation), No. 1, 108 P.R. 
1907. 

(20) Ss. 7 and 'J and Art. 120 — Starting point 
of tymitatibn of the usual declaratory suit 
by a childless proprietor' s reversioner born * 
subsequent to the alienation — Custom. 

1), born in 1888, filed a declaratary suit on 
20th January, 1905, to contest a sale by B, a 
childless proprietor, dated 1st October, 1878. 

Held , that the status of a reversioner, born 
subsequent to the alien ation* is similar to that 
of an after-born son as decided in 155 P. R. 
1903 and his right of suit is dependent on the 
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acts or omissions of his immediate ancestor or 
collateral, and that he does not acquire, on his 
birth, a fresh right to sue, irrespective of the 
time, which may have elapsed since the aliena- 
tion. 

Held , also, that the right to sue for the de- 
claratory decree is vested in the whole body of 
reversioners, in existence at the time of aliena- 
tion, jointly and severally, and begins to run 
simultaneously against them all and no subse- 
quent disability stops it. 

It 

Held , further, on the above principles, that 
the right to sue for the declaratory decree had 
become barred by time in 1884, and was not 
revived on the birth of I) in 1888. Mohan 
Singh y. Dewa Singh, 21 P.W.R. 1907. 

Chitty and Lal Ciiand, jj. * 

References : — 22 A. 88, IJistd. , and disapprov- 
ed ; 155 P.R. 1908, 66 P.R. 1908, 24 P.R. 1906 
and 76 P.R. 1906, F. and appr. 

(21) S. 8, applicability of — Discharge by one 
member of a joint Hindu family — Effect — Sec 
Touts, No. 1, 6 O.L.J. 888. 

(21 -a) S. 8 — See No. 18, supra. 

(21-6) S. 9 — See Nos. 19 and 20, supra. 

(22) S. 10 — Trust for a specific purpose — .Ex- 
press trust — Resulting trust— Indian Trusts 
Act (II oj 1882), bs. 81, and 83. 

S. 10 of the Limitation Act, 1877, docs not 
apply to a resulting trust in favour of the 
settler, which arises by the operation of Ss. Hi 
and 83 of the Indian Trusts Act, 1882, on the 
ground that the object of the original trust is 
uncertain or undiscoverable. 

Whether the resulting trust Hows from the 
invalidity of the dcclaicd trust or from the im- 
possibility of ascertaining the declared trust, it 
is equally a substituted trust, that is, a trust 
which is created by the law fonte de mieux , 
that is, as the best arrangement which the law 
regards as possible in difficult circumstances. 
This general rulo is affected to this extent only, 
that where there is a trust covering the whole 
estate, and the bequests do not exhaust the 
whole estate, the trustees arc express trustees 
of the residue for the heir of the testator. 
Mathuradas Damodardas y. Yandrawandas 
Soonderjl, 8 Bom. L.R. 828 — 31 B. 222. 
Batchklok, j. 

(23) Ss. 10 and 19 , Arts. 120 — Suit tore - 

cover trust-property from trustee on f ailure 
of the object of tr ust —Statement of accounts 


, Limitation Act. — (Continued). 

I ■ ■ 

in defend ant' s books by plaintiff not signed 
by defendant or his agent— Acknowledgment 
— Account stated — Contract to pay debt bar - 
j red by limitation— Contract Act, S. 25 (3). 

S. 10 of the Limitation Act applies to express 
| trusts alone and cxcludos implied trusts, and 
| those resulting from operation of law. It does 
j not apply to a suit to recover trust-money in 
j the hands of the trustee, on failure of the 
objects of the trust, (a) for the uso of the author 
of the trust and not for the purpose of the 
| trust (6). 

] The bare striking of a balance comprising 
j largely of barred debts in the defendant’s ac- 
| count book in tho plaintiff’s handwriting which 
I is not signed by Che defendant or his munim , 

| and which does not contain words acknowledge 
I ing liability by defendant or stating account 
on his behalf, is neither an acknowledgment 
; under S. 19 of the Limitation Act, nor an 
| account stated under Art. 64, nor a promise 
I under S. 25 (3) of the Contract Act (c). 

! The mere transfer of a barred item from 
! another account into a mutual open current 
I account, even with defendant’s consent, places 
j plaintiff in no better position than he would 
i have been in, had ho sued for the item indivi- 
! dually on the credit entry ( d ). • 

A promise to pay is an essential part of a 
i comract falling under S. 25 (8) of the Con tract 
• Act. The contract must be an express one ao- 
: cording to the authorities, i.e., not to be tied- 
| ueed by implication from a mere acknovvlodg- 
I merit (e), Gulzari Mai y. Kishan Chand, 132 
I P.R. 1907. 

C u att mtj i and Johnstone, jj. 

References — [a) 4 C. 455, 4 C. 897, 16 A, 257, 

| 8 G. 788, R ; (6) 20 B. 511, R ; (c) 31 C. 1043, 

; 122 P.R. 1889. R ; (d) 22 01 607, 17 M. 293, R ; 

; (<?) 8 B. 191, 8 B. 405, 23 A. 502, It ; 122 P.R. 

; 1889, 109 lUt. 190.5, lJ. * 

(24) S. 10 and Art. 113— Exchange of Tern 
pie land by a temple trustee for other land — 
; Suit by a third person claiming under a 
paramount title — Failure of consideration 
— Final decree — S. 119 , Transfer of Fro - 
i perty Act. 

In a suit instituted by a temple trustee, 
i under S. 119 of the Transfer of Property Act, 
j to recover back land exchanged by a former 
I trustee for other land, of which the temple had 
| since been deprived, owing to a decree in favour 
of a third party claiming under a paramount 
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title, it was held that the transfer was a trans- 
fer for a valuable consideration and was not a 
mere voluntary transfer, and S. 10 of the 
Limitation Act, was not applicable to the suit. 
Art. 143 of the Act barred the suit. 

Where a person had boon dispossessed by 
suit, it would be legally unreasonable to require 
him to sue for*roliof founded on such disposses- 
sion, before the date of the final decree under 
which he was dispossessed. The dispossession, 
in execution of the decree in the Court of first 
instance, was not final but subject to the result 
of an appeal, and the effect of filing the appeal 
was to re-open the question of his right to 
possession and make it onco more subjudice 
pending the decision of the appeal. 

Under S. 119 of the Transfer of Property Act, 
a plaintiff's cause of action does not arise before 
the date of the final decree in the suit, in 
which ho was dispossessed (a) Raj&gopalan y. 
Tirupananthal Thambiran, 17 M.L.J. 149=30 
M, 316. 

Benson and Wallis, jj. 

References : — (a) 19 C. 123, 26 B. 750 and 11 
A. 47, Ex pi and D. 

# (25) S. 12 — Time requisite for obta ining copies 
— purpose for which copies obtdined- ap- 
plication by authorised agent or appellant. 

The words of S. 12 of the Limitation Act 
are general. Tho time requisite for obtaining 
copies of decree and judgment should be exclu- 
ded from the computation of time. It is not 
necessary that the application for copy should 
be made by the appellant or by some duly 
authorised agent, nor is it necessary to show for 
what purpose the copies were obtained. Ram i 
Kishun Shastri y. Kashi Bai, 4 A.L.J. 152= ! 
A. W.N. (1907), 67 = 29 A. 264. j 

Stanley, c.j., and Burkitt, j. 

(26) S. 12, applicability of, to applications 
under S. 70 \b) of Punjab Courts Act— See Act | 
XVIII of 1884 (Punjab Courts), No. 8, 20P.R. 
1907. 

(27) S* 12— Applicability of section in corn* ! 
puting period mentioned in S. 70 <1) (6), pro- 
viso 1 of Act XVIII of 1884-See Act XVIII of 
1884 (Binjab Courts), No. 9, 114 P.R, 1907. 

(27-a) S. 12 — see No. 18, supra . 

(27-5) $. 14— see Nos. 5 and 14, sitpt'a. 

(28) S. I4t> Art. l&0~-8t*U against son for 
recovery of Rvndu father's judgment-debt— 


Limitation Act— (Continued). 

Exemption under S. 14 not alleged in 
plaints. 50, CiiJ. Pro . Code. 

Art. 120 of the Act governs a suit based on 
the original cause of action against a Hindu son 
to rocover a debt created by a decree against 
the father, and the suit must be brought with- 
in six years from the time of the accrual of the 
cause of the action (a). 

Having regard to S. 50 of the Civ. Pro. 
Code., a plaintiff, who has not alleged in his 
plaint a ground of exemptoin from the bar oP : 
limitation under S. 14 of the Limitation Act, 
will not be allowed, on appeal to take advant- 
age of such exemption (6) . Delhi Jagann&dha 
Row Pantulu Garu y. Brundavanam Sesha 
; yya, 17 M.L.J. 281. 

i White, c.j, and Miller, jj. 

References. — (a) 27 M. 213 (254) ll\ (b) 31 C. 
j 195, It. 

j (29) 6\ 19 — Acknowledgment — Implied ac - 
| Icnowledgment — Acknowledgment must refer 

j to the liability and not any liability . 
i An acknowledgment within the meaning of 
! S. 19 of the Limitation Act, 1877, must distinct- 
j ly and definitely relate to the liability in dis- 
pate. It need not be express ; it may be left to 
implication. It must be a necessary implica- 
tion from the words used that the person 
acknowledging was referring to and admit tin 
the liability, not any liability. Gopalrao 
Manohar Tambekar y. Harilal Subrai 
SeYak, 9 Bom. L.R. 715. 

Chandavarkar and Pratt, jj. 

(30) S. 19 — Acknowledgment by a person who, 
when he made it , had no right to the pro- 
perty. 

Section 19 of the Act does not require that the 
person making an acknowledgment should have 
an interest in the property, in respect of winch 
the acknowledgment was made, at the time 
when the acknowledgment was given. It is 
sufficient if, before the period of limitation 
expire, an acknowledgment of liability or right 
has been made in writing by the person, agains't 
whom the right is claimed. Jugul Kishorev* 
Fakhr-ud-Din, 3 A.L.J. 680=A.W.N. (1906), 
286 = 29 A. 90. 

Stanley, cj., and Rustomji, j. 

Reference.-- 1 C.W.N. 569, R. 

(31) S. 19— Estoppel by acquiescence and Con- 
duct-Limitation — Mortgage— Extinguish- 
ment of right of redemption by lapse of time . 
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— Suit by mortgagee to be declared owner — 
Fresh contract of mortgage — Starting point 
of limitation— Acknowledgment of mortgage 
by adult mortgagee, when binding upon 
minor co-mortgagee —Power of Muhamma- 
dan guardian over the property of his ward 
— Agent— Muhammadan and Indian case 
law upon the subject. 

150 years ago, the original mortgage was 
effected for certain land in consideration of 
$s. 1,000. About 1839 A.D., upon a dispute 
arising, a local ruler arranged that thenceforth 
| of the land should remain under mortgage for 
Rs. 000. 

In 1874, when the mortgagees wore R, S and 
G (a minor, now plaintiff No. 1), B alone sued 
the then mortgagors for recovering possession 
of the land in the Court of the Settlement 
Officer on the allegation that he had been oust ed 
in 1873 A. I). B compromised the suit, professing 
to act for the other co- mortgagees as well and 
filed a Razinama , which was also attested by S 
and acted upon by G fora number of years after 
he attained majority. 

Afterwards, B died leaving a son (plaintiff No. 
2) and S died soilless. 

In 1902, plaintiffs 1 and 2 sued for a declara- 
tion that tho mortgagors had, by lapse of time, 
lost all right to redeem. 

The first Court dismissed tho suit mainly on 
the ground that the compromise of 1874 
amounted to an acknowledgment under S. 19 
of Act XV of 1877. But the Divisional Court 
decreed the claim in full, on the ground that 
the Razinama was not binding on G. 

On further appeal to the Chief Court, it was 
contended that (1) the compromise was a new 
contract and amounted to an acknowledgment 
under S. 19 of Act XV of 1877, and (2), conse- 
quently, time began to run from 1874. 

Held, by the Full Bench, that there was a 
renewal of mortgage contract in 1874 and that 
the period of limitation must be reckoned from 
that date and that plaintiff was estopped by 
Im conduct from pleading the contrary. 
Ghulam Haidar Shah v. Ghulam Muham- 
mad Khan, 23 P.W.R, 1907 (RB.)-43 P.L. 
R> 1907. 

Johnstone, R attic an and, C hi tty, jj. 

References: —45 P.R. 1869, 52 P.R. 1872. 144 
P.R. 1883, 192 P.R. 1889, 58 P.R. 1891, 
65 P.R. 1893, 1 A. 583, 3 A. 437, 8 A. 324, 6 B. 
467, 11C. 417, 16 C. 627 (P.C.), 25 P.R. 1886, 
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20 P.R. 1887,63 P.R. 1888, 97 P.R. 1889, 
9 P.R. 1897, 29 B. 61, 18 C. 292, 26 C. 51, 
17 M. 122 and 30 C. 589 (P. C.), R. 

(32) S. 19 — Ackmwledgment of liability — 
Existing liability — Acknowledgment , terms 
of— Event, subsequent — External evidence 
not allotved — Recital in plaint , 

The acknowledgment of liability*meniionedin 
S. 19 of the Limitation Act means an acknow- 
ledgment of existing liability (a). 

Whether an acknowledgment is an acknow- 
ledgment of an existing liability or not, depends 
upon the terms of the acknowledgment, and 
external evidence of subsequent events cannot 
bo relied upon with a view to show that there 
was an existing liability at the time and thus 
to place upon the acknowledgment an interpre- 
tation of which it would not otherwise admit (b). 

Shortly after a mortgage had been executed, a 
zurpeshgi was granted by the mortgagor under 
which tho usufructuary mortgagees under- 
took to pay, out of the annual rent, certain 
specified sums during certain specified years 
to the plain tills. They defaulted to do so and 
the mortgagor brought a suit against them. 
Tko plaint in that suit recited the terms of the 
ticca potta, in favour of the plaintiff. 

Held, thp acknowledgment was not sufficient 
to take the case out of the Statute of Limita- 
tion. Ram KhelwanMahto v. Nanhoo Singh, 
6 C.L.J. 544. 

Mookerjkk and Holmwood, jj. 

References :—(a) 30 C. 699 = 7 C.W.N. 651 ; 

25 M. 220, 26 M. 34 = 12 M.L.J. 101, R. (b) 

26 M. 34=12 M.L.J. 101, F. 

(32 -a) S. 19 — See No. 23, supra. 

(33) S. 19, art. 179 — Execution of decree — 
Attachment of decree — Representative — 
Compromise by judgment-debtor — Acknow- 
ledgment — Not addressed to the person 
entitled . 

A petition, in which the judgment-debtor 
agreed to pay a certain sum to the person who 
attached the decree and took out execution, 
constitutes an acknowledgment of liability to 
the decree-holder’s representative. Hence an 
application for execution by the decree-holder 
within 3 years from the date of such petition is 
not barred. * 

A person attaching a decree is a representa- 
tive of the decree-holder (a). 

A judgment-debtor, in acknowledging his 
liability even for a part of his liability under 
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the decree, makes such an acknowledgment as 
under S. 19 of the Limitation Act gives rise to 
a new period of limitation (b). 

It is sufficient acknowledgment to save 
limitation under the explanation to S. 19 of the 
Limitation Act, although it was not addressed 
to the person entitled (c). BrojoNath Saha V* 
Gaya Sundaai Daasya, 0 C.L.J. 141. 

Rampini and Woodroeee. jj. 

References :—{a) 15 C. 871, F\ (b) 25 l.A. 95 
s= ‘25 C. 844 = 2 C.W.N. 402, 7? ; (e) 33 C. 1047 
(P.C.) = 4 C.L.J. 94-10 C.W.N. 874, R. 

(34) 8s, 19 & 20 and Arts. 69 and 60— Ack- 
nowledgment — Part-payment — Hand-writ- 
ing of person making payment — Credit of 
interest in books — Banker and customer — 
Current account — ‘ ‘ Debt ” — “Deposit". 

The ordinary dealings between a native ban- 
ker, and his customers are in the nature of loans 
made by the latter to the former. Art. 59, 
Limitation Act., therefore, applies to a suit 
brought by a customer, to recover from his ban- 
ker money held by the latter in current ac- 
count; Art. 00 not being intended to apply to a 
transaction which is regarded by the law as a 
loan (a). 

* An acknowledgment in writing not purport- 
ing to be signed by the defendants, or their 
predecessor in title, is useless as an acknow- 
ledgment. within the meaning of S. 19, 
Limitation Act. 

A part-payment of the principal of a debt 
must appear in the hand-writing of the person 
making the part-payment, and, not in that of 
any other person, however authorised (b). 

A mere credit ot interest in the debtor’s 
books could not be regarded as equivalent to a 
payment of interest (c) within the meaning of 
S. 20, Limitation Act. Dharam Das y. Ganga 
Devi, 4 A.L.J. 62ft»A.W.N. (1907), 203. 

Knox, a.c.j. and Dillon, j. 

References : — (a) 10 Cal. 25 and 18 Mad. 390, 
Diss. (6) 23 C. 546, F. (c) 13 Bom. 338 and 
A.W.N. (1900), 212, F. 

(35) S. 20, proviso— Endorse men t being author- 
ised by debtor — Time for endorsement. 

The proviso to S. 20 of the Limitation Act 
makes no mention of the endorsements being 
authorised by the debtor. The payments must 
be authorised by the debtor, but so long as the 
payer is authorised to pay, he requires no special 
authority to endorse. Neither does the proviso 
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specify the time at which the endorsement 
should be made. Babu Chimanbux Bhowsingha 
v. Surju Banniah, 4 L.B.R. 1. 

Irwin, j. 

Reference : — 17 M. 92, R. 

(35 -a) S. 20. — See Nos. 15 and 34, supia. 

(36) S. 22 — Claim for money maintainable 
against some of the representatives of a 
deceased debtor— Addition of other repre- 
sentatives after period of limitation . 

Where two out of four representatives of a 
deceased debtor were originally impleaded to 
recover a debt incurred by the deceased and 
the remaining two were added after limitation 
had run out. 

Held, that, in the absence of any peculiar 
circumstances to the contrary, a suit for money 
due from a deceased debtor is maintainable 
against some of liis representatives and that 
the suit against the original defendants does 
not become barred by limitation in conse- 
quence of the provisions of S. 22 of the Limita- 
tion Act («). 

As the lower Court had found, on the merits, 
for plaintiff, the single Bench decreed the 
claim against the original defendants without 
remanding the ease to the lower Court. Bawa 

Nanak Sing v. Ali Shcr, 32 P.W.R. 1907. 

JlIONSTONF., J. 

Reference (a) 81 P.R. 1905, F. 

(37) £ 22 — Addition of party by Court after 
period of limitation — Effect— Civil Proce- 
dure Code (Act XIV of 1882), S. 82. 

When, in a suit, a person is added as a party 
defendant, at tlie instance of the Court, after 
the period of limitation applicable to the suit 
has expired, S. 22 of the Limitation Act applies 
and bars tho plaintiff’s remedy as against the 
added defendant (a). Ramkinkar Biswas y. 
Akhil Chandra Choudhuri, 11 C.W.N. 350 
(F.B.)~5 C.L.J. 242 = 2 M.L.T. 137. 

Maclean, c.j., Harington, Brett, Mitra 
and Gridt, jj. 

References: — 24 G. 640, 4 C.W.N. 459 = 27* C. 
540, overruled 12 C. 642, explained ; 10 C.W.N. 
551 = 3 C.L.J. 5/6, approved . 

(38) iS. 22 — Pre-emption-suit — Assignment by 
vendee pending the suit— Assignee added* 
as co-defendant after limitation for suit 
expired , effect of. 

S. 22, Limitation Act, does not apply, where 
the added defendant derives his title from the 
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original defendant, by an assignment pending 

the suit. The words 44 when a new plaintiff 

added alter the institution of the suit,” in S. 22 
mean a person, who claims in his own right. 
But when the interest set up by the added party 
is only derivative, acquired pending the suit, 
then he is not a new defendant or plaintiff , and 
the case is one merely of continuation of the 
original suit with leave of Court under S. 372, 
Civ. Pro. Code, without any change in the date 
of its institution. A suit for pre-emption, 
therefore, is not barred by limitation, by reason 
of a person deriving title from the vendee- 
defendant, after the institution of plaintiff’s 
suit, having been joined as a co-defendant, after 
the expiry of the' stipulated period. Fattah 
Muhammad v. Said Ahmad, 3 P.R. 1907-42 
P.V/.R. 1907. 

Lal Chand, j. 

References 5 C. 720, 23 A. 331, 08 P.R. 
1879* 7 P. R. 1906, R. 25 P.R. 1903, 25 C. 409, D, 

(89) S. 22- Substitution of executors as 
defendants in place of supposed legal represen- 
tatives— Whether new defendants— See Act 
VIII of 1885 (Tenancy), No. 27, 12 C.W.N. 
8 . 

(40) S. 22 — Suit for dower, necessary parties 
to — Pro-forma defendant— No relief claimed— 
Limitation arises between whom— See Muham- 
madan Law (DOWER), No. 3, 6 G.L.J. 558. 

(41) S. 22 — Substitution of assignee as 
plaintiff in place of assignor— See Civ. Pro. 
Code, No. 210, 11 C.W.N. 521. 

(42) S. 23, Sch. II , Arf. 20— Attachment before 
judgment — Suit for compensation — Limi- 
tation— Terminus a q uo. 

Held that the limitation applicable to a suit 
for damages, on account of the alleged unlaw- 
ful attachment before judgment of a shop 
belonging to the plaintiff, was that prescribed 
by art. 29, and that limitation began to run 
from the date of the attachment (a). 

Semble that such an attachment, if wrongful, 
is not a continuing wrong within the »mean- 
lngof S. 23 of the Act. Ram Karain y. Umrao 
Singh, A.W.N. (1907), 194 = 4 A. L. J . 548 - 29 A . 
615. 

Banekji, j. 

References:— (a) 23 M. 621, 27 M. 346, 
24 W.H. 298, F-, C Bom. L.R. 704, D, 

(48) 23, Sch. II, Arts, 34, 35 and 120— 

Limitation for suits for rcsiitutvm of 
conjugal rights— Mahomedan parties . 
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In the case of a marriage between two M&ho- 
raedans, there is certainly a contract. There 
may be something more than a contract in such 
a marriage ; but still, if there is a contract and 
there is a breach of such a contract, a cause of 
action would arise, when the restitution is 
demanded and refused. A suit for restitution 
is governed by Art. 35, which, i« distinct terms, 
lays down the limitation for such suits, provided 
the wife was, at the time of the demand and 
refusal, of full age and sound mind. If she 
was not of full age and sound mind at the time, 
a suit for restitution would be governed by Art. 
120, as no limitation for such a case is provided 
elsewhere in the schedule. The view that, 
having regard to The provisions of S. 23, there 
would be no limitation to a suit like the pre- 
sent, cannot be accepted. Otherwise, Arts. 34 
and 35 would be surplusage. Aeirunnessa 
Khatun y. BuzlooMeah, 34 C, 79 = 11 C.W.N. 
437. 

Ghose and Caspersz, jj. 

Reference 25 B. 044, Appr. 

(44) S. 23, Sch . II, Arts. 120, 144 and 178— 
Declaratory suit s limitation . 

Held, (i) that Art. 178, Sch. II of the Limi- 
tation A^t, prescribes the period of limitation 
applicable to an application for substitution, 
when upon the death of one respondent the 
right of appeal survives against the remaining 
respondents alone ; 

(ii) That the period of limitation applicable 
to a suit for declaration of title is six years 
from the date when the right to sue accrues, 
under Art. 120, Sch. II of the Limitation Act 
(a). S. 23 of the Limitation Act has no appli- 
cation to such a case (b). Shyamanand Das 
y. Raj Narain Das, 4 O.I+J. 568 = 11 C*W.N. 
186. # 

Rampini and Mookerjee, jj. 

References : — (a) 1 C.L.J. 73, F. (b) 20 0. 
906, D. || 

(*45) S. 28, applicability of, to persons in 
possession, against whom a suit has been 
brought in respect of property so as to prevent 
them from offering any defence they please. See 
Custom (Punjab), No. 48, 3 P.W.R. 1907. 

(46) S. 28, Arts. 10 , 12,44, 111 , 136,137, 
138, 147, 165 , 166, 167 and 172— Meaning 
of ' sale*— Plea in defence that transfer is 
invalid whether avails in subsequent suit 
by defendant. • 

* c 37 
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The word ‘ sale ’ in Art. 44 covers an assign- 
ment fora price of the ward’s interest whatever 
that be, and not merely a sale, in the sense in 
which it is used in S. 77 of the Contract Act, or 
S. 54, Transfer of Property Act. Probably in 
Arts. 10 and 130, the transfer intended is that 
of ownership, but in all the other articles 
mentioned abi\ye the word includes a transfer 
for a price, without reference to whether the 
interest amounts to ownership. 

During the plaintiff’s minority, his guardian 
sued upon a mortgage, obtained a decree for 
possession of the mortgaged property and subse- 
quently transferred the right of the plaintiff 
under the decree to the defendant. The latter 
sued for recovery from the plaintiff of part of 
the lands comprised in the decree, which the 
guardian purported to transfer to the defendant. 
The suit was dismissed on the ground that the 
assignment by the guardian was invalid and 
without the permission of the Court. Plain tilt 
thereupon sued for possession of lands, which, 
though comprised in the decree in his favour 
obtained by the guardian, did not form part of 
the property, to which the suit by the defen- 
dant against the plaintiff related. This suit was 
instituted by the plaintiff long after the expiry 
of three years from the time when he attained 
his majority, though within twelve years from 
the dato of the original decree obtained by the 
guardian. Held that the plaintiff’s right to the 
property in question had become extinguished 
by the operation of Art. 44 and S. 28, Limi- 
tation Act (a). 

Held also that, although it was competent to 
the plaintiff to defend, in the previous suit, his 
right to the lands in his possession, by relying 
on the invalidity of the transfer by the 
guardian, notwithstanding he had not sued 
to set it aside within throe years from the 
time he attained his majority (6), a finding 
with reference to such a defence, though 
necessary for the purposes of that litigation, 
cannot operate to relieve jihe plaintiff from 
the consequences of his failure to have the 
transfer set aside, within the time limited 
by law, in regard to property, of which 
possession had passed to the defendant under 
the transfer. Latchiah v. Mukhalinga, 17 
M.L.J. 220=2 M.L.T. 350-30 M. 851, 

White, e. j., and Bubrahmania Aiyar, j. 

Inferences : — (a) 28 M. 279, 19 M, 250, F ; 
(5) 17 M.L.J. 19, B. 


(47) Arts. 6, 68, 115 — Suit for recovery of 
penalty under Madras Looal Boards Act — See 
Act V of 1884 (Local Boards Madras), No. 1, 
17 M.L.J. 537. 

(48) Art. 10 — Lease and subsequent sale of 
land — Sale taking effect after expiry of 
lease — Suit for pre-emption — Limitation. 

Where there is a registered sale-deed, a suit 
for pre-emption will be governed by the first 
part of the third column or by the second part 
of the third column of Art. 10, according as the 
subject of sale is or is not capable of physical 
possession. 

Where a separated share of a field is first 
leased and subsequently sold to the same per- 
son by a registered sale-deed, but the sale is to 
take effect only after the expiry of the lease, the 
lease does not merge in the sale (a), and time 
for a suit to enforce the right of pre-emption on 
such land begins to run from the date on which 
the sale is to take effect (b). Yesaji v. Ram- 
krishna, 3 N.L.R. 142. 

Batter, a.c.j. 

lteferences :—(</) 24 A. 17, A, (1900) 2 Ch. 
368, (1903) 1 Ch. 63, It. (b) 3 A.L.J. 191 (P.C), 
It. 

(49) Art. 10 — Suit by pro-emptor against 
vendee’s transferees— Article applicable — See 
Pre-emption, No. 18, 106 P.R. 1907. 

(49-fl.) Art. 10 — See No. 46, supra. 

(50) Arts. 10 and 120, Sch. 17— Right of pre- 
emption in respect of a mortgage by condi- 
tional sale, suit for enforcing , whether go- 
verned by Art. 10 or 120. 

Long after a mortgage by a conditional sale 
for a certain term, the present plaintiffs sued 
for enforcing their right of pre-emption, arising 
in relation to the mortgage, asserting themselves 
to be “ bisicadars in the village and co-sharers 
in the patti .” The question of limitation 
for the suit was raised and argued in 
appeal on the assumption of the applicability 
of Art. 10 to the suit. Held, that Art. 10 was 
inapplicable to the case, since there was no 
registration of any deed of sale as such, hut 
the article that could properly govern the suit 
was Art. 120 and the suit was within the six 
years prescribed for it, the period having to be 
counted from the expiry of the year of grace 
given under Regulation XVII of 3806 (n). Sheojl 
Eingh y. Sheoji Singh, 129 P.R. 1906 = 84 P. 
L.R. 1907. 

Johnstone & Hurry, jj. 
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Reference s : — (a) 103 P.R. (1901) (F. B). F. 
97 P.R. 1880, 10 P.R. 1831 & 30 P.R. 1893, R. 

(31) Art . 11 — Dismissal of application tinder 
S. 278 of Civ . Pro. Code for default — Order 
made icithoii t investigation— A pplicabi lity 
of the article . 

When an application under S. 278 of the 
Civ. Pro. Code is dLmissed for default, it is 
impossible to hold that there has been an in- 
vestigation on the merits so as to satisfy tho 
test which Art. 11 of the Limitation Act re- 
quires. To such a case the article, therefore, 
docs not apply. Saraba Subba Kao v. Kani- 
sala Thlnamayya, 17 M.L.J. 554. 

White, c.j., arid Miller, j. 

References : — 29 M. 225, 1 C.W.N. 24, 11 
C.W.N. 487, F. 

(51-ft) Art. 11 —Auction purchaser — Resist- 
ance to his taking possession — Enquiry — 
Application dismissed for default — Regular suit 
— Limitation— See Civ. Pro. Code, No. 19C, 

11 C.W.N. 487. 1 

(52) Sch. II, Art. II — Applicability of — Soe 

Civ. Pro. Code, No. 197, 6 C.L.J. 362. 

(58) Art. 12— See Act I of 1895 (Public 
Demands Recovery, Bengal), No. 4, 5 C.L.J. 
038. 

(54) Art. 12 of the Act does not apply to a suit 
to set aside a sale in execution, by a party not 
bound by the sale— See Execution Sale, 
No. 2,4 L.B.R. 40. 

(54 -a.) Art 12— Sec No. 40, supra. 

(55.) Art. 12 (a.) — Sale under mortgage decree 

Suit for redemption after sale by person 

interested and not made a party— Sale to be 
set aside before such suit— Limitation— See 
Transfer of Property Act, No. 49, 11 C.W. 
N. 1078. 

(56) Arts. 12\ 95 and 120— Certificate sale, set- 
ting aside ~--F valid— Joint owner— Recovery 
of property. 

Where the notice required by S. 10, of the 
•Public Demands Recovery Act (1 of 1895 />’. C.) 
has not been served, the certificate has not the 
effect of a decree and a suit to set aside a sale 
on such a certificate is not governed by Art. 

12 (b) but by Art. 120, Sch. II of the Limitation 
Act. 

Where the sale is sought to be set aside on 
the ground of fraud, and fraud is established, 
the article applicable to the suit is Art. 95 and 
not Art. 12. This is none the less so, because 
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the plaintiff may, from an entirely different 
stand-point, be entitled to the benefit of S. 18. 

Where a plaintiff, one of several co-sharers, 
has lost his property by reason of the fraud of 
his co-sharers, who have purchased tho property, 
the sale need not be formally set aside, but 
the plaintiff may obtain relief by gotting the 
property reconveyed to him? Art. 95 would 
apply to a suit of this description. Sham 
Lai Mandal y. Nilmani Das, 5 C.L.J. 385 34 
C. 241. 

Mookerjee and Holm wood, jj. 

References 11 C. 698, 23 C. 775, 6 C.W.N, 
030, 1 C.L.J. 550, 2 C.L.J. 504, 1 C.W.N. 
510, 27 I. A. *210 = 25 B. 337, 9 M. 457, 

I C.L.J. 584 = 32 C. 290, 2 C. 8 (Note), 28 C. 475, 
29 I. A. 99 - 29 C. 395, 6 A. 400, 11 B. 119, 3 C. 
504, 6 A. 75, 10 M.LA. 540, 3 C. 300, R. 

(57) Arts. 12, 120— Suit to set aside sale — 
Nou-sorvico of notice — Bee Act 1 of 1895 
(Public Demands Recovery, Bombay). No. 5, 
5 C.L.J. 080. 

(58) Arts 12 and 142— Suit to set aside sale 
on ground of non-service of notice under Public 
Demands Recovery Act — See Act 1 of \8 c J5 
(Public Demands Recovery), Nos. 3 and 2 

II C.W*N. 745 and 11 C.W.N. 750. 

(59) Art. 11 — Order by a Collector to put n 
person in possession of a village — diving 
possession of a wrong village— Rule 20, 
Han jam and Yizagapntam Agency Rules — 
S. 241 Civ. Pro. Code, applicability to 
agency tracts. 

Where a person, who was entitled to the 
possession of a village, in pursuance of an 
order of tho Collector, made under S. 205 of the 
Civ. Pro. Code, was pfit into possession of a 
wrong village by reason of a mistake having 
been made as to the village mentioned in the 
order, held , that he was entitled to sue for tho 
possession of the ^village, to which ho was 
rightfully entitle^ without setting aside the 
net done, under mistake of fact ; such i n act 
being a more nullity, Art. 14 of the second 
schedule of the Act had no application (a). 

The High Court has power, under Rule 20 of 
the Gan jam and Yizagapatam Agency Rules, 
to direct tho Agent to review his judgment on 
the “ special ground ” that the judgment of the 
Agent on a question of limitation was wrong. 

Quaere — Whether S. 244 of the Code of Civil 
Procedure applies to Agency tracts. Maharaja 
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of Yijianagaram y. Bomaiekara, 17 M.L.J. 
147 = 2 M.L.j. 195*80 M. 280. 

White, c. j., and Miller, j. 

Reference (a) 83 C. 698, applied. 

(60) Sch. II , Arts. 14 , 17 , I# and 120. 

A suit to recover compensation for land 
acquired, instituted on the refusal of the Col- 
lector to award any compensation under the 
Land Acquisition Act, is governed by Art. 120 
of Sch. II of the Limitation Act, the right to 
sue accruing either from the date of the acquisi- 
tion or the refusal by the Collector to award 
compensation. Art. 17 has no application 
where the amount of compensation has not 
been determined. Art. 14 alsb does not apply f 
the suit not being one to set aside an act or 
order of an officer of Government in his official 
capacity. Art. 18, which applies to suits for 
compensation for non-completion and refusal 
to complete an acquisition, cannot also apply 
to such a case. Maharaja Sir Rameswar 
Singh y. The Secretary of State for India in 
Council, 11 C.W.N. 356 = 5 C.L.J. 669= 
84 C. 470. 

Mookerjee and Holmwood, jj. 

References :-30 I.A. GO, 22 B. 802, 27 M. 
538, referred to. 

(GO- a) Art. 17 — See No. GO, supra. 

(G0-5) Art. 18 — See No. GO, supra. 

(61) Art . 23 — Suit for compensation for mali- 
cious prosecution — u prosecution is other- 
wise terminated ” — Accused not before 
Magistrate at trial — Formal order of dis- 
charge unnecessary. 

A formal order of discharge or acquittal need 
not be made, to enuble the plaintiff (accused) 
to maintain a suit for compensation for mali- 
cious prosecution, and a pronouncement of the 
plaintiff ’sinnocence tty the Magistrate is enough. 
Although the plaintiff (accused) was not before 
the Magistrate at the time of the trial, his 
prosecution must be taken i fe iavc come to an 
end, on the date of the Map&ato’s final judg- 
ment, pronouncing his innocence. Limitation 
for the suit for compensation runs from the 
date of such final judgment, and not from an 
earlier date, on which the Magistrate camo to a 
conclusion about the plaintiff’s innocence. 
Ycnkatramana Aiyar y. Swami Naik, 17 M.L.J 
GO. • V 

White, c. j. and Mill&r, j. 

(GJ-a). Ajt 29— See No. 42, supra. £ 
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> (62/ Art. 31 , Sch. If, applicability of , to suit, 

against a Railway Company for non-delivery 
of goods. 

Article 31 of the Act (as amended by Act X 
of 1899) was held to govern suits against a Rail- 
way Company for compensation for non-deliv- 
ery of goods, whether the failure to deliver was 
tortious or was due to a breach of contract, and 
argument advanced as to the applicability of 
Art. 49 to this case was held untenable, for 
the reason that there was no wrongful con- 
version by the Railway Company, since the 
course, which they adopted of selling the goods, 
was one expressly authorised by the Railway 
Act, 1890. Moti Ram y. East Indian Railway 
Company, 108, P.R. 190G (F.B.) = 2 P.L.fyl907 
= 30P.W. R. 1907. 

Chatterji, Kensington and Chitty, jj. 

References 19 B. 165 and 26 B. 562, 
F. 3 M. 107 and 240 and 12 C. 477, Diss. 

(62-rt) Art. 34 — See No. 43, supra. 

(G2-5) Art. 35 — See No. 43, supra. 

(G2-c) Art. 44 — See No. 46, supra. 

(63) Arts. 48 , 90, 115 and 120 — Limitation— 
Suit to recover money given to defendant to 
be delivered to a third person. 

A gave Rs. 300 to B in order that it might 
bo delivered to C, who had, a few days previ- 
ously, executed a mortgage in favour of A. B 
also executed a bond guaranteeing the repay- 
ment of the loan by C. On suit by A against 
B and C, which was decided on tlio 15th of 
January, 1901, it was discovered that B had 
never paid the money to C. On the 1st of 
December, 1904, A sued B to recover the Rs. 300 
paid to him as above described. Held that 
the rule of limitation applicable was that 
provided for by article 48 (if not by article 90 
or 115) of the Indian Limitation Act, 1877, and 
the suit was time-barred. Ram Lai Y. Ghulam 
Husain, A.W.N. (1907), 181=4 A.L.J. 671 = 
29 A 579. 

Amman and Griffin, jj. 

Reference 5 A. 341, R. 

(M) Sch. II, Arts. 48 and 109 — Suit to recover 
rents realised by trespasser — Zurpeshgidar 

s realising rents after expiry of lease— Li- 
mitation— * Specific moveable property, ' 
meaning of- -Suit of Small Cause nature of 
less than Rs. 500 in value— Order of re- 
mand, appeal from—Giv, Pro. Code, Ss. 
586 and m, 4 
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A suit brought by an owner of land for the 
recovery from zurpeshgidar of rents realised 
by the latter from the tenants after the expiry 
of the zurpeshgi lease, is governed by Art. 109 
of Sch. II of the Limitation Act, and not by 
Art. 48. 

By “ specific moveable property’’ in Art; 48 
is meant property which can be specified by 
the delivery of the identical subject, and does 
not cover money (a). 

An appeal from an order of remand 
passed by the appellate Court is specifically 
given by cl. (28) of S. 588, C.P.C., which bars 
a second appeal in suits of a Small Cause 
nature of below Rs. 500 in value, does not 
exclude an appeal from an ord^r of remand 
passed in such a suit. Agandh Mahto v. Kha- 
jah Aliulah, 11 C.W.N.862. 

Mitra and Caspersz, jj. 

liejerences : — (a) 5 A. 341, Disa., 11 B. 133, 
8 B. 19, F. 

(65) Art. 49 — Moveable property delivered to 
defendant under erroneous order of Magis- 
trate-Suit to recover same by true owner — 
Limitation . 

When possession was taken by the Magistrate 
under a warrant, the property lapsed into legal 
custody, and that custody during its contin- 
uance must be held to be for tho benefit of the 
owner (a). It follows that, when, under the 
erroneous order of the Magistrate, the defen- 
dant took possession of the paddy for his own 
purposes, he was guilty of a conversion which 
gave to the true owner (plaintiff) a cause of 
action. In such cases, time runs under Art. 
49 for 3 years from the date when the property 
is wrongfully taken (6). Ramaswamy Iyer y. 
Muthusawmy Iyer, 1 M.L.T. 397 = 16 M.L.J. 
541 = 30 M. 12. 

SU BRAHMAN I A IYER aild MlLLER, JJ. 

References : (a) 26 M. 410, F. ( b ) 7 B. 427 , D. 

(66) Sch. IT, Arts. 57 and 61 — Contract Act , 

• S. 68 — Minor , suit for money advanced to — 

Registration of bond executed by guardian 
Extension of period of limitation — Neces- 
saries supplied to minor-— Money advanced 
to minor for litig at ion purposes. 

The plaintiff lent some money under a regis- 
tered bond to the guardian of a minor to meet 
the expenses of a litigation in which the minor 
was concerned, and brought the present suit to 
recover the money against the miner, after the 
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expiration of three years from the date when 
the loan was made. 

Held, that the claim was barred under Art. 
57, and the registration of the bond could not 
extend the period of limitation against the 
minor. 

Held, further, that the suit could not be 
maintained by the plaintiff under S. 68 of the 
Contract Act, inasmuch as she had not pleaded 
nor proved that the money advanced by her was 
nocessary for the minor. It was not sufficient 
merely to prove that the money was spent for 
the purposes of the minor. Anjum&n Ara 
Regam (Nawabl y. Nawab Anjuman Ara 

Begam, 10 O.C. 38. 

* 

Scott and Ohamier, j.cs. 

References : — L.R. 3 Exch., 63, 13 Q.B.D. 
410, 19 Q.B.D. 509, R. 

(67) Arts. 57 and 85—See Accounts, No. 1, 
6 C.L.J. 158. 

(07-a) Art. 59 —See No. 34, supra. 

(67-6) Art. 60 — See No. 84, supra. 

(67 -c) Art. 61— See No. 66, supra. 

(68) Sch. IT, arts. 61 and 83 — Limitation — 
Suit on bond to recover money of which a 
third party has in fact had the benefit— 
Contpromise of suit by heirs of obligor — 
Suit to record' money paid under compro- 
mise --Contract Act, 8s. 69 and 70. 

U. S. borrowed money onu bond from U.R. 
The sole obligor of the bond was U.S., but the 
money was in fact borrowed for tho use of, and 
was paid to, one M, From time to time, tho 
original bond was renewed, and ultimately 
U. R. sued upon the last bond and obtained 
a docrce for a large sum of money against the 
heirs of U. S. The defendants appealed to the 
High Court, but, pending the appeal, entered 
into a compromise with jthe plaintiff on the 
2nd of January, 1900, whereby they agreed to 
pay to the plaintiff the sum of Rs. 51,000 and 
costs of the HiafeCourt. Upon the 5th of 
November, 1902, heirs of U. S. paid to the 
plaintiff decree- holder in pursuance of this 
compromise Rs. 40,000, and on the 17th of 
July, 1903, they instituted a suit against M. to 
recover the amount so paid and their costs. 
Held that, on the facts, U. S. was not a surety 
for M., but the principal debtor, although the 
money was borrowed lor M. ’s benefit ; that the 
payment made on the 5th of November, 1902, 
in pursuance of the compromise referred to 
above, was not gratuitous, and that the heirs 
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of U. S. were entitled to recover from M. the 
sum of Rs. 40,000 so paid with interest, but 
not the costs of the High Court, in respect of 
which the suit was barred. Girr&j Singh Y. 
Mul Chand, A. W.N. (1907), 214-4A.L.J. 501 
= 29 A. 627. 

Knox, c.j. and Aikman, j. 

References:— $ C.B. 545, 2 l.A. 131, R. 

(69) Arts. 62 and 120— Suit against bena- 
inidar for recovering rent received by him . 

Where the rent received bv the defendant is 
money payable by him as benamidar to the 
plaintiff, the real owner, for money received by 
the former for the latter’s ube, Art. 02, and 
not Art. 120, applies to a suit by the latter 
against the benamidar for recovery of the 
amount so received. Subbanna B&tta y. 
Kunhyanna Batta, 17 M.L.J. 224 = 30 M. 298 
= 2 M.L.T. 832. 

Benson and Boddam, jj. 

References : — 21 M. 373 and 25, A G2, F. 
32 C. 527, 11. 

(70) Arts. 02 and J HO— Void assignment of 
mortgage debt— Payment by mortgagor to 
the assignee— Suit by assignor for recovery 
of money .so received — Article applicable. 

Whore an assignment of a mortgage debt was 
void ah initio , a suit by the assignor for the 
recovery of mone/ received by the assignee from 
the mortgagor is a suit for money “ had and 
received.” The Article applicable is Art. 62 and 
not Art. 120. Shanmuga Yela Pillai y. 
GovfndaBwamy, 17 M.L.J. 452 = 30 M. 459. 

SUBRAHMANIA AlYAR, J. 

References: — 32 C. 532, F. 5 C. 597, Diss ; 7 
A. 25, # 10 C. 860, 15 M# 352, Distgd. 

(70-a) Arts. 02,128 and 101— Suit for arrears 
of Jaghir by grantee from Government. 

This was a suit for recovery of a certain sum 
of money as arrears of Jaghir payable annually 
by Government from the defendant, who claim- 
ed to receive it under a decree obtained by him 
against a former grantee. The plaintiff urged 
that Art. 131 applied. Held , that Art. 131 
applies only to a suit to establish the plaintiff’s 
right to a periodically recurring right, and that 
it does not apply to a suit for recovery of a 
specific sum of money as arrears. Having re- 
gard to the circumstances of the particular 
case, held that Art. 120, and not Art. 62, of 
tta'Act governed the suit. Dost Muhammad 
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Khan y. Sohan Singh, 83 P. R. 1906= 
89 P.L.R. 1907. 

Johnstone and Rattigan, jj. 

References 10 M. 115, Diss . 146 P.R. 1882, 
154 P.R. 1889, 108 P.R. 1901, Dist. 

(70 -b) Art. 64— See No 23, supra . 

(70-c) Art 08- See No. 47, supra . 

(71) Sch. II, art 75 — Instalments , money 
payable by — Default in payment of two 
instalments — “ One instalment ,” meaning 

Held, that, where it is provided in a bond 
that in case of default of payment of two 
instalments the whole of amount of the bond 
will be recoverable it is equivalent to a provi- 
sion that the whole shall be due on the occur- 
rence of the second default and art. 75 Sch. II* 
of the Limitation Act applies and if the suit 
is brought more than 3 years from the date of 
default in payment of two instalments, it is 
time barred. Sirdhari Lai y. P. A. Labanti, 
10 O.C. 6. 

Chamieii, j. c. 

References : — P. R. No. 74 of 1901 and 11 B. 
H.C.U. 155 F. 

* (72) Sch. II, Art. 75— Instalment bond — 
Liberty to sue on default— Option not exer- 
cised— Limitation — A cceptance of subse- 
quent instalments— Waiver , implied. 

The defendants executed a bond in favour 
of the plaintiff, promising to pay the money by 
annual instalments ; on failure to pay any 
instalment, the creditor was to be at liberty 
to recover the whole amount clue. The instal- 
ment payable for the years 1305 aud 1306 were 
paid, but not on the dates fixed for payment, 
but thereafter. The creditor brought this suit, 
to recover instalments for the years 1307-1309 
Fasli. The defendants set up a plea of limita- 
tion. Held that the acceptance of the instal- 
ments after the appointed dates amounted to 
an implied waiver of the creditor’s right to 
recover the whole money. Waiver is implied, 
when a person entitled to anything does or 
acquiosces in something else, which is incom 
sitent with that to which he is entitled. Held, 
further, that the suit was governed by Art. 75 
of the Limitation Act, and the right to sue 
accrued, when an instalment fell due, in re- 
spect to that instalment (a). Maharaja of 
Benares y. Band Bam, 4 A.L.J. 886=A.W.N. 
(1907), 139=29 A 481. 

Stanley, c.j., and Buiuutt. j. 
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Reference : — (n) 3 A.L.J.R. 463, D. 

(73) Sch II, Arts. 75 and 116— Instalment 
bond , registered — Cause of action — Default 
— Waiver — Limitation. 

Where, in an instalment bond, it was provid- 
ed that, on default in the payment of one hist , 
the creditor would be able to realise the entire 
amount due under the bond, 

held — that it was open to the creditor, if 
default were made, to sue at once for the whole 
amount, or if he so elected, to waive the benefit 
of the proviso. 

Default was made in October 181)7, and the 
present suit was brought in 1906 for the instal- 
ments for six years. before suit. 

Held — that the plaintiff was entitled to a 
decree, Art. 116 of Sch. II of the Limitation 
Act being applicable to the suit which was 
brought on a registered bond. Rup Narain 
Bhattacharya v. Gopi Nath Mondoi, 11 C.W. 
N. 903. 

Maclean, c.j., and Caspebsz, j. 

References 13 C.L.R. 243, 6 C. 94, 6 B. 75, 

9 C. 857, R. 

(73-a) Art. 83— See No. 68, supra. 

(73-6) Art. 85— See No. 67, supra. 

(74) Sch. II, Art. 90 — Legal practitioner , 
suit for damages brought against — Gross \ 
negligence necessary to render him liable — j 
Pleader , liability of, for wrong advice given 
by — Reasonable shill and diligence. 

Held that, in order to hold a legal practitioner 
responsible in law for the damages caused to 
his client by the wrong advice given by such 
practitioner, it is not enough to show that the 
advice given was wrong, but there must be proof 
of gross negligence on his part, and of the want 
of such reasonable skill and diligence, which is 
to be expected from a practitioner of his 
position. 

Held also, that, the suit having been brought 
more than three years after the negligehce of 
the defendant became known to the Bank, it 
was barred by limitation under Art. 90 of the 
second schedule of the Limitation Act (a). Babu 
Manohar Lai Y. Kashmiri Bank Ld., 10 O. C. 
95 . 

Scott and Evans, j. cs. 

References : — (a) 10 Bing., 57; 2 C. and P. 
131 ; 12 Cl. and Pin, 91; 1 De.* G.M. and G. 

. 43, referred to. 
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(74 -a) Art. 90— See No. 63, supra. 

(75) Art. 91— Hindu widow — Alienation — 
Reversioner — Suit by reversioner to recover 

property. 

Where the plaintiff sues to recover posses- 
sion of pioperty from the defendant, who re- 
lies on an alienation in his favour made by the 
widow of a preceding owner, and the aliena- 
tion is not justified by any necessity recognised 
by Hindu Law, it is not open to the defen- 
dant to rely on Art. 91 of the Act, as a bar to 
the suit. Rakhmabai Pandurang v. Keshava 
Raghun&th Bhise, 8 Bom. L.li. 675 = 31 B. 1. 

Jenkins, c.j. and Beaman, j. 

Reference . — 32 C. 257, F. 

(76) Art. 91 — Undue influence in ease cf gift 
by son to father— Effect of delay and acquies- 
cence — See Contract Act, No. 4, 17 M.L.J. 19, 

(77) Sch. II Arts. 91, and 141 — Alienation by 

Hindu widow — Lease — Suit by reversioner 
to recover jtussession after widow's death - - 
Reversioner not bound to set aside aliena- 
tion — Limitation- — Pleading — Paper-book 
— Inclusion of irrelevant papers not objected 
to by respondents —Costs. '• 

An alleanation by a Hindu widow is prima 
facie voidable at the election of the reversion- 
ary heir. He may think lit to affirm it, or he 
may, at his pleasure, treat it as a nullity, with- 
out the intervention of any Court, and he 
shows his election to do the latter, by commen- 
| cing an action to recover x>ossession of the 
(property. There is nothing for the Court either 
to set aside or cancel, as a condition precedent 
to the right of action of the reversionary heir 
[a). 

A suit by the reversionary heir, to recover 
possession of properties l^sed by the widow, 
after the latter’s death, is, therefore, governed 
by Art. 141 and not by Art. 91 of Sch. II of the 
Limitation Act. 

It is not necessary for the reversionary heir, 
in such a suit, to pray for a declaration that 
the lease is inoperative. It is for the lessee to 
plead and prove circumstances to show that the 
lease is not, in fact, voidable, but is binding on 
the reversionary heir. 

Where it appeared that the respondents did 
not object to the inclusion in the paper-book of 
papers absolutely irrelevant to the appeal, the 
Judicial Committee held that they oould not 
deprive the successful appellants of any part of 
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their costs. Bijoy Gop&l Mukerji v. Krishna 
Mahishi Debi, 11 C.W.N. 424 (P.C.)=5 C.L.J. 
334 = 2 M.L.T. 183=17 M.L.J. 154 = 34 C. 329 
=9 Bom, L.R. 602 = 4 A.L.J. 329. 

Lord Macnaghten, Lord Davey, Lord 
Robertson and Lord Atkinson. 
References — ( a) 1 C.W.N. 433 = 24 1. A. 164 = 
25 C. 1, referred to . 

(78) Arts. 91 and 141 — Reversioner , suit 
brought by, for possession of property alienated 
by Hindu widow — Suit to recover property 
alienated by a Hindu w idow not a suit to set 
aside the alienation . 

Held, that a suit brought by a reversioner 
for recovery of possession of property alienated 
by a Hindu widow is governed not by Art. 91, 

but by Art. 141. Jang Bahadur v. Mahant 
Madho Gir, 10 O.C. 163. 

Chamier, a.j.c. 

* References 3 O.C. 105, 33 C. 257, F ; 30 
Cal. 990, Diss . 

(79) Arts, 91 & 141— Right of daughter’s son 
to impeach alienation by maternal grand- 
mother of property inherited from her husband 
—See Hindu Law (Widow), No. 2, 3 N. L. R. 
3k 

(80) Art . 95— Fraud — Decree , suit to'set aside. 
A took a dur-putni in the name of his son-in- 

law B. The putnidar, who was aware of the 
benami transaction, brought a collusive suit for 
rent against B, obtained a decree, executed it 
and purchased the property on the 20th June, 
1891 . A became aware of this fraud on the 29 th 
July, 1892, and sued to recover possession on 
the 25th October, 1895 : 

Held , that the suit was not barred under Art. 
95, Sch. II of the Limitation Act. 

When a person is not a party to a decree or 
sale by an order of Oburt, and is in no way af- 
fected thereby, it is not necessary for him to 
have the sale set aside ; he is entitled to pos- 
session of the land, from which he has been 
ousted, with mesne profits from the date of .his 
dispossession. Annada Pershad Pan ja y. 
Prasannamoyi Dad, 6 C.L.J. 17 }P.C) = 4 
A.L.J. 407 = 11 C.W.N. 817=9 Bom. L.R. 743 
=17 M.L.J. 368=2 M.L.T. 397. 

Lord Robertson, Lord Collins and Sir 
Arthur Wilson. f 

(8b*n) Art. 95 — See No, 56, supra* 

(81) Arts. 95 and 120— Fraud on the part of 
„ a qualified female proprietor— ponsented 
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decree obtained against her— Execution of the 
decree against reversioner — Reversioner 1 s 
objection to such execution — Objection over - 
ruled — Subsequent suit by reversioner for 
declaration that decree not binding on him 
—S. 244, C.P.C. 

The fraud, contemplated by Art. 95, is a 
fraud practised upon a party to decree or a 
party to a transaction in which the fraud was 
committed [a). 

If a suit by the reversioner be viewed merely 
as a suit for declaration that a decree passed 
against a qualified female proprietor, for a debt 
alleged to be due by the last male owner, is 
not binding on him, then the suit would be 
barred under <*rt. 120, if it be instituted more 

than six years from the date of tho decree 
when his right, in so far as he has a right to 
institute such a suit, should be taken to have 
been infringed. But a person entitled to suc- 
ceed as a reversionary heir is not bound to sue 
for such declaration, and it is open to him to 
wait till succession falls in, and if, thereafter, 
any thing is done constituting an actual injury 
to his vested right, then to pursue his remedy. 

Where, therefore, a consent decree obtained 
against a qualified female proprietor, for a debt 
purporting to have been due by the last male 
owner, was executed against the reversioner in 
possession, overruling his objection that the 
decree was uot binding on him as having been 
fraudulently obtained for a non-existent debt, 
held that the reversioner’s right to bring a suit 
for declaration that the decree was not binding 
on him, was governed by Art. 120, the cause 
of action accuring from the date of attachment 
in execution and not from the date of decree (6). 

Held, also, that the order overruling the 
objection of the reversioner against the exe- 
cution of the decree was not a bar to a subse • 
quent suit for declaration, as the question 
raised with reference to the validity of the 
consent decree was not one which could be 
tried in execution. S. 244 of the O'. P. Code 
has nd application to such a case, and therq 
is no appeal from an order dealing with such 
objection. Sundarappa V. Brlramulu, 17 
M.L.J. 288=2 M.L.T. 860=80 M. 402. 

White, c.j. and Subr.vhmania Aiyar, j. 

References (a) 8 C. 504, F . (b) 14 B. 512 
and 29 M. 390 (409), F. XI 119, Dies, 

(82) Art. 97-*§ale under Rent Recovery Act 
set aside by Civil CouriH-Purohaser's right to 
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recover purchase-money— See Act VIII of 
1865 (Rent Recovery, Madras), No. 18, 
17 M.L.J. 298. 

(83) Arts . 97 and 16— Zuri-pcshgi lease— pos- 
session not delivered to the mortgagee— Suit 
for recovery of possession— suit dismissed 
— suit for compensation . 

A lease is granted to one R, and a mortgage 
is subsequently made of the same property to 
a person, the benamidar of R, both transac- 
tions being one and the same, but the mortga- 
gee is kept out of possession of a portion of the 
property. He brings a suit for possession, 
but it is dismissed. He then brings a suit, 
more than six years after the date of the mort- 
gage, to recover compensation for ^non-delivery 
of possession and for costs incurred in the first 
suit. Held , that the suit was one to recover 
damages for breach of contract, to which Art. 
116, and not Art. 97, Sch. II, Limitation Act, 
was applicable, and the suit, having been 
brought more than six years alter the date of 
the mortgage, was barred. Madan Lai V. 
Reoti Singh, 4 A.L.J. 249-A.W.N. (1907), 108. 

Banerji and Aikman, jj. 

(83-a) Art. 109 — See No. 64, supra. 

(84) Arts. 110, and 132— Absolute occupancy 
tenant— Suit to recover arrears of rent 
charged upon land — S . 13, Central Pro- 
vinces Tenancy Act. 

A suit to recover arrears of rent from an 
absolute occupancy tenant, by enforcing pay- 
ment of money charged upon land under S. 43 
of the Central Provinces Tenancy Act, is 
governed by Art. 110 and not by Art. 132, 
Arrears of rent for any period in excess of three 
years cannot be recovered. Gourishankar y. 
Laxmanprasad, 3N.L.R. 81. 

Batten, a.j.c, 

References: — 16 C.P.L.R. 52, F \ II C. P. 
L. R. 95, 14 C. P. L. R. 17,1 N.L.R. 117, 7 
A. 502, 21 A. 454, 22 B. 846, 24 M. 233, 27 C. 
180, R. 

(85) Arts. 110, and 132 — Suit for recovery of 
arrears of rent — Personal remedy and real 
remedy — Limitation applicable to each. — See 
Act XI of 1898. (Central Provinces 
Tenancy), No. 1, 3 N.L.R. 164 

(85 -a) Art. Ill — See No. 46, supra. 

(86) Art. 113— Agreement to provide funds 
for litigation — Specific performance— See 
Litigation, No. 1,10 0.0. 173. 
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(87) Arts. 113 , 142, and 144-Patni lease— 
I Resumption by Government of Chotvkidari 
Chakran laiuis — Suit by putnidar for 
possession of Chakran lands . 

Suit by putnidars to obtain possession of 
certain Chowkidari Chakran lands, to which 
they were entitled by virtue of a patni lease 
granted by the zemindar defendant in 1854. 
These lands were resumed by Government and 
made over to the zemindar in 1899. Held 
that, as the lands were not in possession of 
the plaintiffs nor in that of the defendant 
until they were made over to the latter by 
Government in 1899, the plaintiffs must be 
| deemed to sue for specific performance of their 
j contract of 1854, in respect of land, for which 
they had no claim against the defendant till 
1899. The period of limitation applicable 
would, therefore, be that prescribed by Art. 
113, and not Art. 142 or 144. Ranjit Singh 
j y. Radha Charan Chandra, 34 C. 564. 

Ramfini and Sharfuddin, jj. 


| » Reference : — 34 C. 109, 11. 


(87-ffl)Art. 115— See Nos. 47 and 63, supra. 

! (88) Sch II, Art. 110— Suit for compensation 

for breach of Contract in writing and regia* 
tered, and suit for rent, difference between. 

! A suit for recovery of drainage charges pay- 
able by a tenant to his landlord under S. 42, 
cl. (5) and S. 44, sub-section 1 of the Bengal 
| Drainage Act must, having regard to the pro- 
i visions of cl. 2. of Sch. Ill of the Bengal Teu- 
| ancy Act, bo brought within three years from 
j the last day of the Bengali year, in which the 

! sum claimed fell due. 

i 

| It is perfectly lawful for parties to substitute, 
for their statutory obligation under the Bengal 
i Drainage Act, a contractual obligation (r/). » 

Where, however, the cont met of tenancy con- 
I tains nothing more than a covenant by the 
! tenant to pay to his landlord drainage charges 
in accordn nee with the Statute, and no contrae- 
| tual obligation is created in supersession or 
modification of the statutory obligation, but 
contains merely a recital of the stat utory obliga- 
tion, Art. 116, Sch. II of the Limitation Aot has 
I 110 application (6), Naffer Chandra Bfaji y. 

! Jyote Kumar Muker Jee, 5 C.L.J. 19. 

Ramfini and Mookeujee, jj, 

[ * References :—(a) 32 C. 1019, II* (6) 19 0. 1, R- 
(89) Art. 116 — Suit to be commenced within 
! .six years from the time when the contract was 
; broken— See Damages, No# 2, 6 C.L.J. 398, ' 


» c 88 
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(89 -a) Art. 116— See Nos. 73 and 83, supra- 

(90) Arts. 116, 178— Application for personal 
decree for balance of judgment-debt not realised j 
at mortgage-sale — Limitation — See Transfer j 
of Property Act, No. 61, 11 C.W.N. 674. 

(91) Art . 118— Suit against adoptee by rever - ! 
sioner of adopter for possession of adoptor's j 
property in adoptee's possession. 

Where property is in the possession of a per- 
son as the adoptee, of the last male owner, a suit j 
by a reversioner of such last male owner, for 
possession of the property, is governed by Art. j 
118 and time runs from the date, when the 
alleged adoption became known to the rever- 
sioner (plaintiff). Ishar V. Partap Singh, 
38 P.R. 1907. 

I 

Clark, c.j. 

Refer cnees : — 56 P.R. 1903 (F.B.), ‘25 B. 337 j 
(P.C.), 13 C. 308 (P.C.) It. j 

(92) Art. 118— Suit for possession of immov- 
able property —Invalidity of adoption— 

Held that a suit for possession of immovable? 
property, on the ground that an adoption is 
invalid &c., is governed by Arts. 118, Limita- 
tion Act (a). Mehar Singh y. Gurbachan, 74 
P.W.R. 1907. 

Johnstone, j. 

Reference -. — 72 P.W.R. 1907, Appr and R. 

(93) Art. 118— Application of, to invalid adop- 
tions — Distinction between invalid adoptions 
and inherently invalid adoptions — See Custom 
(Punjab), No. 1, 1 P.R. 1907. 

(94) Arts. 118 and 111— Suit for possession — 
Hindu law— Reversioner — l J lca of adoption. 

Suit by a reversioner for possession of land 
within 12 years from the death of a Hindu 
wid&w. Defendant set up an adoption. 

The question fdr docision was whether Art. 
118 or 141 of the Limitation Act applied to the 
case. Held, that the suit was governed by Art. i 
141 and not by Art. 118, even though the plain- j 
till had to displace the adoption. Mangamma i 
V. Yeerayya, 17 M.L.J. 182 = 2 M.L.T. 178 
= 30 M. 308. ; 

Subrahmania Aiyar and Miller, jj. 

Reference : — (a) 33 I. A. 15G. R 

(95) Arts. 118 and 111— Suit for jyossession j 
by Hindu reversioner— Rka of adoption, f I 

A suit for possession of immoveable property j 
by a reversioner, brought after the death of a j 
Hindu widow, is governed by Art. 141 and not *| 
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by Art. 118, even though the plaintiff has to 
displace an alleged adoption. Rama Row y. 
Yenkoba Row, 17 M.L.J. 282. 

White, c.j. and Miller, j. 

References:— 33 LA. 156-28 A. 727 (P.C.) 
and 17 M.L.J. 182, F. 

(96) Soli. II, Art. 119— Adoption— Denial of 
factum and vlaidity of adoption — Limit- 
ation. 

Art. 119 of Sch. II of the Limitation Act, 
1877, applies to all suits in which either the 
factum or the validity of an adoption is denied. 

The observations to the contrary in Ningawa 
v. Ramappa (a) and Shivaram v. Krishnabi (b) 
held to be obttcr dicta. Lax maw a Basappa Y. 
Ramappa Yellappa, 9 Bom. L.R. 1054. 
Chandavarkar and Heaton, jj. 

References : — (a) 5 Bom. L.R. 308, Hiss.; (b) 
8 Bom. L.R. 89, Hiss. 

(97) Art. 1X0 — Limitation of suit for pre- 
emption on conditional sales — Starting 
point of Limitation— Civ. Pro. Code 9 1882, 
&. 203. 

Held, that limitation of a suit for possession 
of immoveable property in the case of condition- 
al sale is governed by Art. 120 of the second 
schedule to the Indian Limitation Act XV of 
1877, and the cause of action to sue arises from 
the date of expiry of the year of grace and not 
fiom the date of the foreclosure decree. 

Held, also, that in writing judgment in 
appealable cases, provisions of S. 203, C. P. C., 
should be strictly followed. 8heo Lai Y. 
Madan Mohan, 4 P.W.R. 1907 = 27 P.L.R.1907. 
Lal Chand and Hurry, jj. 

(98) Art 120 — Suit by a person in possession 
for a > declaration of his title to certain pro- 
perty — Entry in revenue records of the title 
of defendant as oivncr— Subsequent parti- 
tion-proceedings — Period of limitation. 

In a dispute between the plaintiffs and the 
members of a patti, the Revenue Authorities 
entered the names of the pattidars as owners, 
and the names of the plaintiffs as in possession. 
On appeal, the plaintiffs were directed to bring 
a regular suit under S. 45 of Land Revenue 
Act. As the plaintiffs were not disturbed in 
their possession, they did not bring any such 
suit. Subsequently, the pattidars applied for 
partition, and the Revenue authorities allow- 
ed partition, directing the plaintiffs to 
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bring a regular suit. The plaintiffs there- 
upon, sued for a declaration of their title. 
Held, that it was not obligatory on 
the plaintiffs’ part to bring a suit after the 
first Revenue proceedings, inasmuch as they 
were not disturbed in their possession, and 
that the plaintiffs had a fresh cause of action 
from the date of the order of the Revenue 
Officer in the partition proceedings, and could 
bring the suit within six years from that date. 
Hakim Singh y. Waryaman, 140 P.R. 1007. 
Robertson and Shah I)in, jj. 

References : — 27 P.R. 1881, 20 P.R. 1900, 88 
P.R. 1882, 20 A. 85, Jl. 

(99) Art. 120 is final and residuary, and not 
to be applied unless the case Cannot come 
under any other article — See Deposit, No. 1, 
0 C.L.J. 585. 

. (99- < 7 ) Art. 120 — see Nos. 20,28,28,48, 44, 
50, 5G, 57, GO, G3, G9, 70, 70- a and 81, supra. 

(100) Arts. 120, 182, and!47 — Liability of sons 
in respect of mortgage executed by father — 
Exemption of sons’ interest --Subsequent suit 
against sons for share of debt payable by them 
— Limitation—- See Hindu Law (Debts), No. 7, 
A.W.N. (1907). 159. 

(101) Art. 125— Limitation — Alienation — 
Fictitious aicard — Hindu widow. 

A Hindu widow, plaintiff in a suit to recover 
property, in respect of which she was entitled 
to a Hindu widow’s estate from the possession 
of the widows of the other members of her hus- 
band’s family, entered upon a collusive arbi- 
tration by which the whole of the property of 
the plaintiff’s husband was divided amongst 
certain female members of the family, it being 
declared that each of the parties to the arbitra- 
tion proceedings took an absolute estate in the 
share allotted to her. Held, that this proceed- 
ing amounted to an “ alienation” of the pro- 
perty so dealt with within the meaning of arti- 
cle 125 of the second schedule to the Indian 
Limitation Act. Ram Sarup y. Ram Dei, A.W. 
3*. (1907), 33 — 4 A.L.J. 160-29 A. 239. * 
Stanley, c.j., and Burkitt, j. 

(102) Art. 127 — Adoption declared invalid — 
Suit by adopted son for partition of property in 
natural family — See Hindu Law (Adoption), 
No. 3, 2 M.L.T. 184. 

(102-a) Art. 131— See No. 70-a, supra. 

(103) Art. 132— See Hindu Law (Debts), 
No. 1, 11 C.W.N. 294. 
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(103-a) Art. 132-Seo Nos. 6, 84,85 and 
100, supra . 

(104) Sch. II ; Arts. 132 , <% U7— Simple mort- 

gage, suit to enforce — Limitation — Trans- 
fer of Property Act (IV of 1882), S . 58, els . 
(b)and (e), and S. 67 — Interpretation of 
statute — Presumption against sudden 

change of policy by the Legislature— Re- 
enactment of provision of repealed statute — 
Presumption in favour of previous judicial 
interpretation being maintained— Stare de- 
cisis, doctrine of, 

A suit to enforce the payment of money due 
under a simple mortgage, by sale of the mort- 
gaged property, is governed by Art. 132 of Sch. 
II of the Limitation Act. 

Art. 147 of Sch. II of the Limitation Act 
applies to the one class of mortgages, in which 
alone a suit can be, and always is, brought for 
“ foreclosure or sale,” viz., to English mort- 
gages. 

The above construction of Art. 147 adopted, 
because, whilst it gives reasonable effect to the 
language used, it, at the same time, (1) escapes 
the necessity of attributing to the Legislature 
a great and sudden change of policy, and (2) 
gives effect to the ordinary presumption that 
the Legislature, when it repeats in substance 
in a later Act an earlier enactment that has 
obtained a settled meaning by judicial con- 
struction, intends the words to mean what 
they meant before. 

As there was a great diversity of opinion 
among the several High Courts on the point, 
the Judicial Committee had to decide between 
the conflicting opinions, though, had there 
been a uniform current of decision in Indiu, 
their Lordships would have been very slow to 
interfere. Yasudeya Mtidaliar y. K. Sriniva- 
sa Pillai, 11 C. W.N. 1005 (P.C.)-4 A.L.J. 625 
= G C.L.J. 255 — 2 M.L.T. 333=9 Bom. L.R. 
1104 = 17 M.L.J. 444 — 30 M. 426. 

Lord Robertson, Lord Collins and Sir 

, Arthur Wilson, jj. 

(105) Art. 134— Gift of mortgaged property by 
widow of usufructuary mortgagee— Mortgage 
by donee purporting to mortgage full proprie- 
tary interest in property — Foreclosure — Limi- 
tation-See Transfer of Property Act, 
No. 36, A.W.N. (1907), 133. 

(10C) Arts. 134, and 148— Redemption of mort- 
gage by conditional sale— Time from which 
limitation is to be reckoned— Sale of part of 
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mortgaged property— Bona fide purchaser— 
Redemption of part of mortgaged property on 
payment of proportionate amount when claim 
as to part is barred — See Mortgage (Redemp- 
tion), No. 15, 4 A.L.J. 875. 

(107) Art, 136 , Sch. II— Suit by purchaser 
of equity of redemption for possession of 
mortgaged property — Value for purposes of 
appeal— Punjab Courts Act , S. 70 (1) (b) 
—Conversion of sale into mortgage, 

A Suit by the purchaser of the equity of re- 
demption, for possession of the mortgaged 
property, is governed by Art. 136, and limita- 
tion runs from the date of redemption (a). 

The value of the suit, for purposes of appeal, 
is the sum fixed as payable on redemption (/>), 
and not thirty times the annual revenue, and 
an appeal lies under S. 70 (1) (6), Punjab 
Courts Act. 

A vendor is entitled to include a petty sum 
in the sale consideration for current expenses, 
and it is an error to convert a sale by a limited 
owner into a mortgage, merely because a petty 
sum out of the consideration was paid in 
cash for current expenses and was not proved to 
have been for necessity. Badri Mai Y. Gopal, 
130 >.R. 1906 = 100 P.L.R. 1907. 

Reid, c.j., and Robertson, j. , 

Inferences :— (a) A. W. N. (1893), 67, F. (b) 
24 P.R. 1903 (F.B.), F. 

(107-a) Art. 136 — See No. 46, supra. 

(107-5) Art. 137— See No 46, supra, 

(107-c) Art. 138— Application under S. 
818 of the Code made by auction-purchaser 
rejected as made beyond time, no bar to suit 
for possession of property purchased— See 
Execution of Decree, No. 8, A.W.N. (1907), 
131. , 

(107-cc) Art. 138— See No. 46, supra. 

(107-d) Arts. 139 , 141 and 144. 

The widow of a last Hindu male owner died, 
having let a part of her husband’s property in 
her hands to the defendants as tenants-at-will. 
On her death, plaintiffs (reversioners) sued for 
possession of the lands in the hands of the de- 
fendants. The suit was filed more than 12 
years after the death of the widow, hut within 
12 years from the date on which the defendants 
set up an adverse title. On the question of 
limitation, it was held, the possession of a 
tenant-at-will holding over the estate of a 
widow after her death, not being adverse to her 
reversioners until the expiration of the tenancy, 
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the cause of action to the reversioners begins to 
run only from the date of the tenant setting up 
an adverse title; and the suit in this case, 
having been filed within 12 years of the setting 
up of the adverse title, was not barred by limi- 
tation. Sfaudii Singh y. Khushal Singh, 90 
P.R.1906-=91 P.L.R. 1907. 

Reid, j. 

References 43 P.R. 1901, 41 P.R. 1903, 24 
B. 504 and 25 A. 435, R. 

(108) Sch . H,Arts . 139 , 143 — Lease — For- 

feiture-Suit for ejectment— Limitation. 

A lease granted for the reclamation of certain 
jungle lands provided that the lessee should 
hold the lands rent-free for six years, and that, 
in the beginning of the seventh year, he should 
cause the lands to be measured and a settle- 
ment of rent made in respect of the reclaimed 
lands — failing which, the landlord would bo 
entitled to possession. 

Held that a suit by the lessor for ejectment, 
on the ground of the lessee’s failure to comply 
with the above-mentioned provision in the 
lease, was governed by Art. 143, and not by 
Art. 139 of Sch. II of the Limitation Act. 
Goohi Sheikh y. H. Mathewson, 11 C.W.N. 
661. 

Mookerjef. and Holmwood, jj. 

(109) Art. 141— Hindu Law — Gift by widows 
of a portion of the property inherited by 
them from their husband— Subsequent adop- 
tion — Suit by the adopted son. 

The widows of one S adopted the plaintiff in 
1878, in pursuance of the authority given to 
them by their husband. Prior to adoption, 
the widows made a gift of a portion of the 
property in favour of one K, and after her death, 
to her grandsons. K died in 1882 after adop- 
tion, and the grandsons ofK got into posses- 
sion of the property. The last surviving widow 
of S died in 1901. The plaintiff, as the adopted 
son of S, brought the first suit in 1904 for the 
recovery of possession of the property transfer- 
red to JC. 

Held, the suit was barred by time. The 
plaintiff’s right to recover possession having 
arisen in 1882 on the death of K, K’s grandsons, 
having remained in adverse possession for over 
12 years, could not be ejected (a). S&hdeoSing 
y. Ramnandan Singh, 4 A.L.J. 354= A.W.N. 
(1907), 148. 

Banerji and Aikman, jj. 

* Reference : — 26 M. 148, D. 



eoi 


DIGEST OF CASES* 


Limi tation Act. — (Continued). 

(110) Art. 141, applicability of. 

Art* 141 of the Second Schedule of the 
Limitation Act applies to a suit brought by a 
reversioner to recover possession of the proper- 
ties alienated by a Hindu widow. Roy R&dha 
Kiasen y. Nauratan Lall, 6 C.L.J. 490. 

Brett and Mookerjee, jj. 

(111) Art. 14 J -Suit for possession by a rever- 
sioner entitled to- possession after widow's 
death— Alienation by last male-hold er — 
Limitation — Punjab Limitation Act (I of 
1900), Art. it. 

A suit for possession by reversioners, which 
is instituted on the death of the widow of the 
last male holder,' who had alienated the pro- 
perty, and which was not maintainable during 
her life-time, she being incompetent to set 
aside the alienation, is governed by Art. 141 of 
the Limitation Act of 1877, and not by Art. 2 
of the Punjab Limitation Act. 

Art. 2 of the Schedule to the Punjab Limita 
tion Act applies to a case, where the person 
suing for possession is entitled to object to 
the alienation and to recover possession of the 
property alienated, on the death of the alienor, 
but not to a case where the reversioner is not 
entitled to sue for possession owing to the in- 
tervention of the widow’s estate. Miran 
Bakhsh v. Ahmad, 145 P.R. 1907. 

Rattigan & Lal Chand, jj. 

(Ill- a) Art. 141 — See Nos. 77, 78, 79, 94 and 
95, supra. 

(111-5) Art. 142 — See Nos. 58 and 87, supra. 

(112) Arts. 142 and 144 — Absence of intention 

of abandonment — Failure to cultivate 

unculturable land— Suit for possession. 

In the absence of motive for abandonment 
and of evidence of intention to abandon, or of 
adverse possession of the defendants for the 
statutory period, a suit by the plaintiff for pos- 
session is not barred by either Art. 142 or Art. 
144. Failure to cultivate unculturable land 
does not constitute abadonment. Sh&habal 
Shah y. Gandeh Das, 53 P.R. 1907»39*P.L.R. 
*1907. 

Reid, j. 

References:— 105 P.R. 1901, F ; 109 P.R. 
1892, 16 U. 473, R. 

(113) Arts . 142, 144 , 148— Mortgage with 
possession — Trespass on mortgagor's in terest 
— Redemption by trespasser , effect of— Rights 
of mortgagor— Trespasser's adverse posses- 
sion — Onus of proof. 
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Where a mortgagee is in possession of the 
mortgaged property, and a trespasser redeems 
it without the knowledge of the mortgagor, 
such redemption extinguishes the mortgage 
and the mortgagor can only sue to recover the 
interest from which he is ousted. The mort- 
gagor, not being ift possession, cannot be said 
to be dispossessed w ithin this meaning of Art. 
142, when a third person redeems without his 
knowledge. The case must, therefore, fall 
under Art. 144, under which the burden of 
proof lies on the trespasser to show when the 
possession became adverse. But before the 
trespasser can begin to bo adversely in posses- 
sion to the nnrtagagor, he must do something 
to affect the mortgagor with notice of his 
adverse claim. Nga Kyaw Dun y. Mi Min Sin, 
U.B.R. (1906), Limitation, 9. 

Shaw, j. c. 

References: — U.B.R. (1892-1896), II, 502, 509, 
U.B.R. (1897-1901), II, 461, 464, 469, 478 
2 M. 226, 4 C. 327, 18 B. 51, 11. 

(113-fl) Art. 143— See Nos. 24 and 108, supra. 

(114) Art. 144— Suit for possession of property 
—Defendant not succeeding in proving adverse 
possession for more than 12 years — stilt not 
barred— See Pleadings, No. 2, 10 O.C. 17. ’ 

(115) Art. 144 — Agreement between divided 
brothers as regards estate of a deceased divided 
brother — Widow of deceased not a party to the 
agreement — Limitation for enforcement of con- 
tract after widow’s death — See Hindu Law 
(Reversioners), No. 3, 17M.L.J. 505. 

(1 15-flt) Art. 144— See Nos. 44, 87, 107-5, 112 
and 113, supra. 

(115-5) Art. 147— See Nos. 6,46, 100 and 104, 
supra. 

(115 -c) Art. 148— See Nos. 106and 113, supra. 

(116) Art. 149, applicability of, to suits by 
assignees from Government — See Benamj 
Transactions, No, 2, 17 M.L.J. 174. 

j(117) Art. 163— Rules 154, 165 of the Madras 
High Court (Original Side)— Application 
to set aside dismissal for default. 

An application to the Registrar of the Ori- 
ginal Side, to issue a notice of motion under 
Ss. 154 and 155 of the Original Side rules, is an 
application within the meaning of Art, 163, 
Limitation Act, and it is none the less an appli- 
cation for the purpose of the article, because 
the affidavit referred to in the notice of motion 
was not in fact sworn till two days later, or 
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because the notice of motion states a date, 
which is beyond the statutory period, as the 
date on which the application will bo heard. 

Kuttayan Chetti y. Ellappa Chetti, 17 M.L.J . 
216. 

White, c.j., and Miller, j. 

References :■ — 20 C. 899, 3ft C. 160, Diss. 

(118) Art. 16b —Civ. Pro. Code, S. 108— 
Ex parte decree against more defendants 
than one — Execution against some of the 
defendants— Application by other defen . 
dants— Setting aside decree — Limitation. 

Where an ex parte decree is passed against 
more defendants than one, and the decree is 
executed against one of them only, then that is 
not an execution of process for enforcing judg- 
ment against the others, within the meaning 
of Art. 164 of Sell. II of the Limitation Act. 
The latter can, therefore, apply to have the ex 
parte decree set aside within thirty days of the 
date of any process in execution against them. 
Hanmant Raghavendra y. Shhankar Raoji, 9 
Bom. LR. 323 = 31 B. 303. 

Jenkins, c. j. , and Beaman, j- 

Reference : — (1888) P.J. 60, F. 

(JlSty Arts. 1G4 and 1G9— Scope of,— Applica- 
tions to set aside original ex parte decree and 
to re-hear an appeal heard ex parte in the ab- 
sence of respondent — See Crv. Pno. Code, 
No. 75, 17 M.L.J. 436. 

(119 a) Art. 165— see No. 46, supra. 

(119-6) Art. 166— see No. 46, supra. 

(119-c) Art. 167— see No. 46, supra. 

(119 -d) Art. 169— see No. 119, supra. 

(119-c) Art. 172— see No. 46, supra, 

(120) Art. 175— Execution 6f decree— Exe- 
cution transferred to Collector— Partial execu- 
tion — Application for instalments — See Act 
XVII of 1879 (Dekhan Agriculturists’ Re- 
lief, Bombay), No. 4, 8 Bom. L.R. 963 — 31 B. 
120 . 

(121) Sch, II, Art. 17o, cl. (c)— Second 

appeal — Death of a re spondent— Applica- 
tion by appellant for substitution of his 
hairs— Limitation— Civil Procedure Code , 
Ss. 582 587 — Rent suit— Appeal by tenant 

if abates on failure to substitute one of 
several joint landlords in time — Res Judi- 
cata — Question of area on which rent 
assessable. ' > 

When a respondent in a second appeal dies 
during the pendency of the appeal, an applica- 
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tion by the appellants to substitute his heirs on 
the record is governed by Art. 176, cl. (c) of 
Sch. II of the Limitation Act. 

S. 587 of the Code of Civil Procedure must 
b3 read in conjunction with S. 682 of that Code 
and Art. 175, cl. (c) of Sch. II of the Limi- 
tation Act (a). 

The appellants in a second appeal, who were 
defendants in a rent suit, not having applied to 
substitute the heirs of one of the plaintiffs- 
respondents within six months of his death ; 

held, that the second appeal, abated, so far as 
the deceased respondent was concerned. But 
the appellants were entitled to prosecute the 
appeal against the other respondents ( b ). 

A tenant, wiioso defence' that the landlord 
was entitled to rent in respect of a lesser area 
of land than was stated in his claim was dis- 
missed on the merits in a previous rent suit, is 
precluded from raising the same defence in a 
subsequent rent suit by the rule of res judicata. 
Upendra Kumar Chakravarthi y. Sham Lai 
'Mondol, 31 C.W.N. 1100-:G C.L.J. 715- 34 C. 
1020. 

Rimpani, c.j., and Siiarfuddin, j. 

References : — (a) 29 M. 529, Diss ; 4 A.L. J. 
397 R. {b) 22 B. 718, F. 

(122) Arts. 175 (c), 178 — When application 
for substitution of names to be made in 
appeals— See Civ. Pro. Code, No. 209, 4 
A.L.J. 397. 

(123) Art, 178 — Execution sale set aside — 
Decree-holder' s application for fresh sale , 
limitation for — Civ • Pro. Code, S. 315 • 

S. 315 of tho Code empowers the auction- 
purchaser to require re-payment, but does not 
impose upon the decree-holder the duty of 
tendering the money, as soon as the sale is set 
aside. The decree holder is not bound to do 
anything, except pay on demand. The judg- 
ment-debtor’s action in getting the sale set 
aside does not therefore injure the decree-holder, 
until he is compelled to refund the purchase- 
money to the purchaser, and,, till then, he has 
no right to call upon the judgment-debtor to 
pay his debt a second time. Art. 178, Limita- 
tion Act, governs the decree-holder’s applica- 
tion for a fresh sale, and time does not run, 
until he is compelled to refund the purchase- 
money to the purchaser. Venkata Appa Row y. 
Ay y anna, 17 M.L.J. 194 = 30 M. 209. 

White, c;j., and Miller, j. 

References 4 C. 415, 5 B. 29, 13 C. 155, R. 



60 S DIGEST OF CASfeg. 606 


Limitation kct— (Continued), 

(124) Art. 178 — Fraud in decree and in exe- 
cution proceedings— Suit to set aside proceed- 
ings — Limitation— See Civ. Pro. Code, No. 74, 
5 C.L.J. 328. 

(125) Art . 178 — Rule 859 of the High Court 
Rules — No period of limitation applies to 

proceedings under this rule — Practice — Recovery 
of solicitor's costs. 

There is no specific provision in the Limita- 
tion Act, or anywhere else, fixing a period of 
time within which an application for enforce- 
ment of payment of costs by a solicitor against 
his client, by the summary method provided 
by Rule 859 of the High Court Rules, should 
be made. Art: 178 of the Limitation Act 
applies only to applications under the Civil 
Procedure Code, 1882. Solicitors can recover 
costs due to them by a client in different suits 
by one summons. It is not necessary to take 
out a separate summons for costs due in each 
suit. Wadia, Gandhy and Co. y. Purshotum 
Shivji, 9 Bom. L.R.508. 

Da var, j. ' 

(125 -a) Art. 178— See Nos. 18, 44, 90 and 
122, supra. 

(126) Sch. II, Arts. 178 , 1 79 — Application for 
execution — Mortgage decree — Mortgagee in 
possession — Accounts — I Ann tation . 

By a mortgage decree passed in April, 1877, 
the mortgagees were directed to remain in 
possession, till the mortgage debt was paid off 
from the usufruct of the property. In 1885, 
there was presented by the mortgagors an 
application, in the execution department, for 
taking off an account and for redemption. An 
account was filed, but nothing more was done. 
The present application was made in 1903 for 
similar relief : 

Held, (Woodroffe, J., dubitante) — Either 
Art. 178 or Art. 179, of Sch. II of the Limita- 
tion Act, applied to the application, which was 
barred by limitation. 

Held also — the proper remedy for tlje mort- 
gagor would be by a regular suit. Chandra 
Sekhar Sarkar v. Peary Mohun Makerjee, 
5 C.L.J. 289. 

Rampini and Woodroffe, jj. 

References 24 A. 44, 25 M. 300, 16 B. 480, 
23 B. 592, R. 

(127) Arts. 178 & 179— Sale of immovable pro- 
perty under Revenue Recovery Act— Applica- 
tion by purchaser for delivery of possession — 
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j 

See Act II of 1864 (Revenue Recovery, 
Madras), No. 3, 17 M.L.J. 441. 

(128) Art. 179, Sch. II— Civ, Circulars , Rule 
80 — Decree — Execution — Application for 
execution — Application not accompanied by 
copy of the decree — Application made ‘ in 
accordance with, law ’ — Construction of rule. 

An application for execution of a decree, 
though not accompanied by a copy of the 
decree, as required by Rule 80 of the High 
Court Circulars (Civil), is an application ‘ in 
accordance with law,’ within the meaning of 
article 179, Sch. II of the Act. 

The proper view to take of Rule 80 is, not 
that it prescribes the essentials, which ail 
application for execution must contain, and 
which are necessary to constitute the applica- 
tion itself an application in accordance with 
Law, but that it requires something further 
besides the application itself, an accompani- 
ment extraneous to the application, as a condi- 
tion precedent to further action by tlio Court 
executing the decree (a). 

The Limitation Act, as an enactment of res- 
trictive character, must be strictly construed 
(b). Famachandra Sadashiv y. Laxman 
ShadashiY, 8 Bom- L. Ii. 8-J2 « 31 B. Krl. 
Ba*tty and Heaton, jj. 

References: — (a) 5 Bom. L.R. *394, not F., 
28 M, 557, F. ( b ) 1 B. 19, F. 

(129) ,4r/, 179 — Decree in redemption suit — 
Payment of mortgage money whether con- 
dition precedent to applications for execu- 
ting decree. 

Where a decree in a redemption suit directed 
the plaintiff to recover possession of the mort- 
gaged property “ on payment, . . .of Its. 865,” 
and no time was fixed, within which the pay- 
ment was to be made, the payment of tile mort- 
gage money is, no doubt? a condition precedent 
to the making of an order for the delivery of 
the property, but it is not a condition precedent 
to the making of an application for a condition- 
al order. An application, therefore, for execu- 
tion of the decree, without paying the amount, 
is “ in accordance with law,” within the mean- 
ing of Art. 179. Syed Hussain Saib Rowthen 
y. Rajagopala Mudaliar, 30 M. 28. 

White, c.j. and Wallis, j. 

Reference : — 16 B. 480, Appr. 

(130) Art. 179- -in accordance with law — Step* 
in aid of execution — application for per- 
sonal decree where it was not necessary, 
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« 

A consent decree was passed on the 25th 
February, 1886. It . int only provided for the 
sale of the mortgaged property, but was also in 
effect a personal decree as well. In 1898, the 
mortgaged property was sold. On the 14th of 
March 1901, application was made for execu- 
tion of the decree, but it w^s struck off. Again 
on the 23rd of February, 1904, application was 
made for a decree under S. 90 of the transfer 
of Property Act. This application was dismiss- 
ed, the Court holding that, inasmuch as the 
orginal decree provided also for personal pay- 
ment by the judgment-debtors, no decree under 
S. 90 was necessary. The decree-holders then 
made the present application for execution of 
the decree. Judgment-debtor# pleaded that it 
was time-barred. Held, that the intention of 
the decree-holders must be taken to have been 
to apply for the execution of their decree and 
the application might, with amendment, have 
been treated as an application for execution of 
the decree, instead of an application for a decree. 
Held , further, that the application of the 23rd 
of February, was an application or a step in aid 
of execution within the meaning of the Limi- 
tation Act. Moti Lai v. Sukhdeo, 4 A.L.J. 40 

A.W.N. (1907), 29. 

•Knox and Richards, jj. 

< 

(131) Art . 179 — Civil Procedure Code , S . 23% 
— Execution of decree — Limitation. 

Held, that an application for execution made 
by a person, who claimed to be a transferee of 
the decree, but whose application under S. 232 
of the Code of Civil Procedure to be certified 
as such transferee had been rejected, was 
not an application, which could save limitation 
within the meaning of article 179 of the second 
schedule to the Indian Limitation Act, 1877. 
Intikh&li Husain v. Hftflunnissa, A. W.N. 
(1907), 39. 

Richards, j. 

(182) Art . 179 — Defective application for exe- 
cution — Prayer for issue of notice— Step- 
inlaid of execution . « 

Where an application for execution, though 
defective in form, contains a prayer for a 
notice to be issued to the judgment-debtor under 
S. 248 of the Civ. Pro. Code, and the notice is 
accordingly issued, it is an application made in 
accordance with law and is a step-in-aid of exe- 
cution within the meaning of Art. 179 . Shan- 
kar Lai y. Zorawar Singh, 116 P. R. 1907. 
RATTIOAN, J. 


#■ ■ ■ 

Limitation Act —[Continued)* 

References \ — 15 A. 84, 25 C. 594, 23 A. 162, 
16 M. 142, 6P.R. 1895, 17 C. 631, 28 C, 217, 
13 B. 237, 22 B. 83, 19 B. 34, R. 

(138) Sch.II, Art. 179 — Whether application 
by benamidar is one made in accordance with 
law— See Execution of Decree, No. 5,10 

0. C. 263. 

(134) Art. 179 — Application for execution by a 
transferee of decree whether “ in accordance 
with law’' — See Civ. Pro. Code, No. 5, 2 M* 
L.T. 339. 

(134-rt) Art. 179 — whether application by 
mortgagor who has obtained a decree for 
redemption, for possession of property, governed 
by Art. 179 of— See Mortiuoe (Redemption), 
No. 23, 4 L.B.R. 83. 

(134-5) Art. 179— See Nos. 33, 126 and 127, 
,s upra. 

(135) Art. 179 (2) — Appeal by some of the 
defendants against portion of decree — 
Appeal dismissed — Limitation for execut- 

® ing remaining portion of decree — S. 230 (a ) , 

Civ. Pro. Code . 

A partition suit was filed against 9 defend- 
ants, on the allegation that two houses were 
joint and ancestral property of the parties, but 
the decree made a distinction among the defend- 
ants and granted relief to the plaintiffs in re- 
spect of tlio two houses, specifying the defend- 
ants from whom plaintiffs were to get their 
share of each house. Thus, there was only a 
single decree, though all the defendants were 
not interested in both the properties, 
in respect of which the decree was 
passed. Some of the defendants appealed 
against the decree, in respect of house No. 

1, which was, however, dismissed by the 
Appellate Court. The plaintiffs then applied 
for execution, in respect of the other house, 
more than three years after the date of the 
original decree, but within three years from 
tha date of the appellate decree. One of the 
defendants, who was jointly interested in the 
second house, but had not joined in the, 
above mentioned appeal, though he has been a 
party to all the proceedings, pleaded limita- 
tion, on the ground that the original decree 
sitll subsisted inasmuch as he has not appea- 
led therefrom. Held that limitation runs, 
both under S. 230 (a) Civ, Pro. Code, and Art. 

j 179 (2), Limitation Act, from the last 

l order in appeal, and that Art. 179, cl., (2) app* 
i liesto any such decree, against which an 
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Limitation kek. —(Continued). 

appeal was preferred by any of the parties to 
the original suit, Anwar All v. Inayat All, 
32 P.R. 1907. 

Chatterji, j. 

References :— 22 B. 500, 25 0. 594, F; 13 A. 1 
Distd. and Disappr, 

(136) Sch. II Arf. 27.9, C/. (4)— Civ. Pro. 
Code, application under 8. 282, —Applica- 
tion nuking time to find out address of 
judgment-debtor — step in aid of execution. 

Gomfci, the original decree -holder, transfer- 
red the decree to Pitam Singh who made an 
application for substitution of his name. Notice 
was issued on this application but could not he 
served on one of tb*j judgment-debtors. An 
application for time was made and granted. 
More than 3 years after the date of the last 
application for execution but within 3 years of 
these applications, the present application was 
made for execution. 

Held, that they were bona fide applications 
made with the intention of keeping the decree 
alive and the decree could not be executed 
without an application under S. 232, Civ. Pro. 
Code, being made. These applications were to 
take steps in aid of execution within the mean- 
ing of Art. 179, Cl. (4), Sch. II, Limitation 
Act. Pitam Singh y. Tota Singh, 4 A.L.J. 
184 = A.W.N. (1907) 74 = 29 A. 301. 

Knox and Richards, jj. 

(137) Art. 179, cl. (4)— Application for execution 

by legal representative of deceased decree- 
holder not brought on record- Appli- 

cation in accordance with law — Construction 
of decree. 

A decree provided that the plaintiff was not 
entitled to execute the decree till the hypothe- 
cation of one of the defendants was discharged 
by the plaintiff. On the death of the dccre3- 
holder, his widow made an application before 
discharging the defendant’s hypothecation for 
execution of the decree. 

# Her name was not placed on the record tfci the 
legal representative of the decree-holder, nor 
did she apply in her petition to be placed on the 
reoord. Held that the application was one 
made according to law under Art. 179, el. (4) of 
the second Schedule of the Limitation Act. 

Held also, that the discharge of defendant’s 
claim could not be treated as a condition prece- 
dent to the execution of the decree, but that 
the decree only made such discharge a eou- 
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dition precedent to the recovery of the money 
from the other defendants [a). 

An application made by the widow of a de- 
cree-holder as his legal representative for the 
execution of the decree is an application in 
accordance with law, although she had not 
been placed on the reebrd, nor had she applied 
to be so placed. Alagiriswamy Vaidu y. Yen- 
katachellap&tti Iyer, 17 M.L.J. 566. 

Benson and San karan Nair jj. 

References: —{a) 80 M. 28, R ; (b) Ref. Cases 
18 of 1880, 20 C. 755, 20 B. 76, 16 A. 26, R. 

(138) Art . 179 (4) — application for order ab- 
solute — not in accordance with Civil Rules 
of practice — Step in aid of execution — 
Transfer of property Act, 8. 89. 

An application ly the holder of a mortgage 
for an order absolute, under S. 89 of the Trans- 
fer of property Act, although defective in the 
statement of particulars and unverified, and, 
consequently returned as not being in accor- 
dance with the Civil Rules of practice, may bo 
an application for execution in accordance with 
the law and a stop in a aid of execution suf- 
ficient to save limitation, if the defects are not 
calculated to prejudice the judgment-debtor or 
mislead the Court. Ramayyan y. Kadir Bacha 
Sahib, 17*M.L.J. 596. 

Wallis and Miller, jj. 

References -16 M. 143, CM. 250, 17 M. 76, 
F; 20 M. 780, 28 M. 557, R ; 25 M. 24 4, Expl, 

(139) Art. 179, cl. (4) — Step in aid of execu- 
tion — Application by decree-holder’s represen- 
tative to be recognised as decree-holder — See 
Civ. Pro. Code, No. 102 17 M.L.J. 475. 

(139-rt) Art. 179, cl. (4)— Application by trans- 
feree of decree to bring in defendant’s represen- 
tative on record — Step in aid of execution— See 
Civ. Pro. Code, No. 107, 1? M.L.J. 485. 

(139-6) Art. 179, cl. (4) — Transfer of jurisdic- 
tion from Court passing decree to another Court 
— Application for transfer of decree to that Court 
mad® to Court passing decree — Step in aid of 
execution— See Civ. Pro. Code, No. 96, 17 
M.L.J. 417. 

(140) Art. 179, cl. (6)— Execution of decree or 
Order — “ Date of issuing noticed 1 meaning 
of— Civ. Pro. Code, 8. 248. 

For the purposes of art. 179, cl. 5, the date of 
issuing a notice under S. 248 of the Code is, in 
the absence of express legislative provision to 
the contrary, the date of the actual issue of the 
C 39 
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Limitation Act. — ( Continued ). 

notice, and not the date of the order directing 
notice to issue. CheraYath Parkum Thalangal 
Bappu v. Novoth Parkum Thalangal Kana 

ran, 1 M.L.T. 893 = 16 M.L.J.548 = 30 M. 30. 
Boddam and Wallis, jj. 


Limitation Act.— (Concluded)'. 

must be read literally, applied to the case, and 
the right to execute the decree for costs against 
the third defendant is not barred by limitation. 

Subramaniya Chettiyar v. Alagapp&Chettiyar 

2 M.L.T. 189 = 30 M. 268. 


References:— 6 C.W.N.65G, 10 C. W. N. 303, 
F\ 23 B. 35, R ; 27 B. 622, 28 B. 416, A.W.N. 
(1881), 147, Dtss. 

(141) Sch. II, Art. 179, cl. (G) — Maintenance 
decree — Certain sum made payable per annum 
from date of plaint — “ certain date — ” Soe 
Res Judicata, No. 2, 17 M.L.J. 402. 

(142) Art, 179 , Sch. 77, Expin.— Decree 
passed jointly — Application jor execution 
against one of the judgment-debtors — Surety 
and judgment-debtor — Surety under S. X53 
of the Civ . 7 Vo. Code — Surety mid judg- 
ment-debtors are not joint judgment-debtors. 

Before the passing of a decree, a surety be- 
came liable for the due performance of part of 
the decree. The decree was passed in January, 
1893. No dark hosts were preferred against the 
surety till 20th June, 1902, though application 
for execution was made in time against the judg- 
ment-debtor alone. On the question whether 
tjio darkhast against the surety was barred, 
held, that the darkhast was time barred, as the 
decree. holder was not entitled to take advantage 
of the previous application for execution of the 
decree, which he made against the judgment- 
debtor. 

The explanation to article 179 refers to the 
decree, which is “ passed jointly ” against more 
persons than one, and does not refer to a decree 
where joint liability may he deduced by com- 
bining the surety bond and the provisions of 
S. 253 with the decree in dispute. Nar&yan 
Ganpatbhat y. Timmaya Subhaya, 8 Bom. 
L.R.*887-81 B. 50. * i 

Aston and HkAton, jj. 

Deference 23 B. 478, D. 

j 

(143) Art. 179 , Ex pi. 7, Para, X— Joint decree 
for costs against three defendants and for 
mesne profits against tiro of them — Exe- 
cution of decree for mesne profits, effect of | 
in keeping alive right to execute for costs. 
Whore there is a joint decree for costs against 
three defendants and for mesne profits against 
two of them, and an application for execution 
against the two as regards mesne profits was 
put in within 8 fears proir to the application 
in execution for costs against the third defen. 
d&nt, held that Art. 179, Espl. I, Para. 2, which 


White, c.j,, and Millek, j. 
Reference : — 26 M. 91, R. 


(144) Sch. 77, Art. 180 — revivor — order relates 
back to the date of application— Release of 
one judgment-debtor — Execution against 
other s- - Contribu t ion • 

A decree was passed by the Calcutta High 
Court on 15th of May, 1893. On 2nd May, 1905, 
the decree-holders applied and got it transferred 
to Agra by an order of 21sJ, ; Ju)y, 1905. On 9tli 
December, 1&05, an application was made for 
execution at Agra. Held , that, the application 
for transfer having been made within 12 years 
of the decree, the order passed on it related 
back to the date of tlic application and revived 
the decree within the meaning of Art. 180 of 
the Act, Sch. II. 


“'payment 

from one of the judgment-debtors of a joint- 
decree and strikes out liis name from the appli 
cation for execution, the decree can be executed 
against the other judgment-debtors, whoso rmht 
of contribution against the aforesaid judgment- 
debtor is not lost. Beni Madho v. Shiva Narain, 
4 A. L».J. 405 = A.W.N. (1907) 164. 

Knox and Richards, jj. 


Limitation Regulation (Travancore). 

( 0 ) Art, 8— Sale, by inferior Court , of property 

under attachment by superior Court S 

Civil Procedure Code. ( Travancore ), obstruction 
under — Regular suit . 


A sale b) the inferior Court, during the 
pendency of an attachment by the superior 
Court, is not absolutely void as made without 
jurisdiction ; but is only voidable under certain 
circumstances. Notice of the attachment by 
the superior Court is a circumstance, which 
would go to invalidate the sale by the inferior 
Court. But tho salo by the inferior Court not 
being ipso facto null and void, but only 
voidable, it will become indefeasible by lapse 
of time, if it is not cancelled within one year 
wider Art. 8 of the Regulation. 

It is open to the person dispossessed to file a 
suit for relief, without resorting to the sum- 
mary procedure provided in 8. 824ofthe Code; 
and the fact that be put in a petition in 
answer to the auctiou-purohaser’s complaint , 
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Limitation Regulation (Trayancore).— (Contd). 

about obstruction does not prevent him from 
filing his suit at once. Ith&kku Pylo y. Yarki 
Philippose, 22 T.L.R. 147. 

Padmanabha Iyeji and Rama chandra 
R ow, jj. 

Reference 17 T.L.R. 101, Expl. and F. 

(1) Limitation Regulation , Arts, lii and 147 
and residuary article— Effect of Sir bar's 
assuming management of a religious insti- 
tution — Suit by tenant for excess of rent 
paid under protest — What is a sufficient 
protest — Definition of 4 rent ’ and 4 revenue ’ 
— Whether rent of lands of religious insti- 
tutions is public revenue— Assumption 
whet her confis&it ion — Revenue Recovery 
Regulation (I of 1008), Ss. 1 and 39— 
Religious Endowment Regulation ( III 
of 1079), S. 13 of 15— Sree Pandara 
Vagay. • 

The plaint land, held by the first defendant 
on Ycnpattom from a Devaswam, and assumed 
by the Sirkar about the year 1070, was claimed 
to have been bold by him under a Pathivu of 
1020, and mortgaged to the plaintiff, who was 
to pay a rent of 51 Parahs and odd to the 
Devaswam, as fixed in the Pathivu. The 
Sirkar, having found, from some Devas- 
wam accounts, that 7G Parahs and odd 
were due, demanded payment of the difference 
betwoen the past and the now rates for a period 
of 11 years ending with 1070, and, on his 
refusal to pay it, attached his moveables, under 
the Revenue Recovery Regulation (I of 1068). 
In the plaintiff’s suit, instituted on the 7th 
Karkadogam, to recover the excess paid by him 
under protest, on the 27th Mecnom 1077, to 
the Sirkar, the Sirkar, inter alia , contended 
that the suit, having been instituted more 
than a year after the payment, was barred 
under Art. 12 of the Limitation Regulation ; 
held , 

that Art. 12 did not apply, and that the suit 
was within time; 

.that it was doubtful whether a temple, 
whose management had been assumed before 
the date of Reg. II of 1079, could get the be- 
nefit of S. 13 (or 15,) of the Regulation, even if 
the Dewan directed that the rents of any endow- 
ment, falling within the Regulation, might 
be collected as arrears of revenue. 

Per Sada»iva Aiyar, C, J.— Art. 47 of the 
Limitation Regulation was the most appro- 
priate article to apply. i 


Limitation Regulation (Tr avanoore) (Contd), 

Where the defendant has received money 
which, in justice and . equity, belongs to the 
plaintiff, under circumstanoes which render the 
receipt of it a receipt by the defendant for the 
use of the plaintiff, the plaintiff is entitled to 
recover it, a principle not effected by S. 72 of 
the Contract Act (a). *The mere fact that the 
| payment was made with a denii^J of the defen- 
dants’ right to the money paid, should be 
treated as a formal and sufficient protest (5). 

‘Rent* is not the same as ‘Revenue’. 1 Re- 
venue’ usually indicates money intended for 
appropriation towards national and public 
expenses as opposed to expenses of private or 
sectarian endowments and estates. 

Unless the state mixes up the rents of the 
lands of a temple with the general revenue, so 
as to make these rents capable of appropriation 
for other general purposes, and so as to treat 
sums realised from other heads of the revenue 
as available for the temple expenses, rents of 
temple lands, though collected by the State as 
| # manager, cannot be said to form part of the 
public revenue. 

Per Ramachandra Rote, J . — The residuary 
article which provides 0 years, governs this 
case. . 

The tertn Sree Pandara Vagay refers only to 
Sree Padmanabhaswamy’s temple lands. 

When the Sirkar assumes the management 
of a temple, the temple properties do not be- 
come Government property, and the assump- 
tion is an administrative act founded on the 
position of Government as Parens patriae (e). 

The assumption by Government of the man- 
agement of Devaswam is not a confiscation or 
usurpation and does not vest the properties at- 
tached to these institutions in the Sirkar [d). 
The Dewan of Trayancoire y. Krishnan JBas- 
waran, 22 T.L.R. 54. 

Sadasiva Aiyar, c.j., and Ramachandara 
Row,j. 

References : — (a) 25 M. 548, R ; (6) 5 W.R. 
47, U ; (c) 5 T.L.R. 1, R ; ( d ) 15 T.L.R. 185, R. 
18 A. 302, 11 M. 317, 22 M. 100, 15 C. 656, R. 

(2) Art. 47 — Effect of vague and general alle- 
gations of fraud — Suit to recover share of 
compen sation money — Limitation. 

A suit brought by a person to recover his share 
of the compensation money drawn by the defen- 
dant from the sirkar, more than 8J years after 
the date of cause of action, is barred under Art. 
47. 
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(4) Art. 121 — Improper alienation of Tar - 


General allegations, however strong may be 
the words in which they arc stated, are insuffi- 
cient even to amount to an averment of fraud, 
of which any Court ought to take notice (a). 

Masonam Bubbler. v. Yalandi Yadhiyar, 22 

T.L.R. 143. 

Sadasiva Iyer, c.j., and Govinda Pillai, j. 

References :-*-(a) 15 C. 533, 38 B. 144, R. 

(2-a) Art. 96— Suit for purchase-money— 
Alienation — deed signed by vendor only — Con- 
tract in writing registered — See Limitation 
Regulation, No. 3, 22 T.L.R. 200. 

(2-b) Arts. 101 , 105 and 121- Application of— 
Suit for possession against Mahomedan co- 
sharers . c 

Art. 105 ( — Art. 127, Indian Limitation Act) 
was not intended to apply to persons not follow- 
ing the Mitakshara or Malabar Hindu joint 
family system. Art. 101 ( = Art. 123 of the British 
Code) was also not intended to be applied to 
cases, where the estate of a deceased is not 
represented by an executor or administrator 
who is bound to distribute the estate, and the 
article has nothing to do with joint possession or 
cessation of such possession. Art. 121 (-Art. 
144 of the British Code) applies to the claim of 
a' sharer in a Mahomedan’s estate for recovery 
of such share, as all the heirs become do-owners 
of the deceased owner’s properties at the 
moment of his death. Yava Kunju Abdul 
kunju v. Atchuthan Aiyappan, 22 T.L.R. 
1907 (F.B.). 

Sadasiva Aiyah, c.j., Padmanabha Aiyar 
and Ramachandba Row, jj. 

References : — 1G M. 61, F ; 11 T.L.R. 125, 13 
T.L.R. 163, 15 T.L.rv. 83, overruled . 

(2-c) Art. 108— Suit for Jenmi Bhogar — 
See Jenmi Kudiy an Regulation, No. 1, 22 
T. L. R. 176. 

(3) Arts. 109 , 123 — Suit by otti or usufruc- 
tuary mortgagee who fails to get possession 
of the mortgaged property— Limitation. 

Where a mortgagee under an otti (or usufruc- 
tuary mortgage) deed fails to get possession of 
the mortgaged property, a suit by the mortgagee 
to recover the mortgage amount by sale of the 
property, is governed by Art. 109 and not by 
Art. 123 of the Limitation ^Regulation, 
Raman Raman y. Raman Yelayudhan, 22 
T.L.R. 213 

Sadasiva Iyer, c.j., Govinda Pillai, 
and Padmanabha Iyab, jj, J 


wad property by Karnavan of a Tarwad — 
Suit for recovery by some junior members — 
Subsequent suit by succeeding Karnavan — 

} Cause of action — Lunatic — Res Judicata. 

A Karnavan alienated Tarward property in 
favour of his son. Such alienation not being 
binding on the other members of the Tarward, 
some of the junior members of that Tarward 
sued for the cancellation of the sale deed and 
to recover possession of the property. They 
obtained a decree setting aside the sale ; but, 
according to the current of decisions prevailing 
at the time, the prayer for recovery of posses- 
sion was refused. 

A subsequent suit by a Succeeding Karnavan 
who was not a party to the prior suit, for 
the recovery of possession of that property, 
was held to be governed by Art. 121 of the 
Travancore Limitation Regulation, and that* 
the cause of action arose from the date of the 
decree cancelling the sale (a). — Govinda Pillai, 
J., dissenting. 

Held , also, thafc, as the decree in the previous 
suit was passed only against some of the junior 
members of the Tarwad, it did not operate as 
res judicata against the whole Tarwad, 
against its other junior members or against the 
Karnavan suing as representative of the Tarwad. 
K&nakku Mathevan Ramkrishnan y, Ram- 
krishnan Mathevan, 22 T.L.R. 157. 

Sadasiva Iyer, c.j. , Govinda Pillai and 
Padmanabha Iyer, jj. 

References:— 16 T.L.R. 118, F. 12 T.L.R. 
211 and 20 T.L.R. 252, overruled. 7 T.L.R. 
137 ; 5 T.L.R. 19 ; 11 T.L.R. 92 ; 17 T.L.R. 18 ; 
and A.S, Nos. 88 and 103 of 1077, Referred to 
and followed. 

(4 a) Art. 147 — Application to bring in the 
legal representative of a deceased defendant— 
Limitation— See Civ. Pro. Code (Travan- 
core), No. 3, 22 T.L.R. 266. 

(5) Art. 153 (4)— Transfer of decree to another 
Qour t for execution — Application to the 
Court which passed the decree to re-call it 
—Step in aid of execution— Difference bet- 
iveen the Travancore Regulation and the 
Indian Limitation Act . 

The Travancore Limitation Regulation is 
much more liberal to the decree-creditc *: than 
the British Indian Act. 

The duty of the Court which passed the 
decree to execute it is not extinguished, simply 
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Limitation Regulation (T*aYaoeaw).—(&m- 

cluded ). 

because it has transferred a copy of the decree 
for execution to another Court, and there is 
nothing to prevent both Courts executing the 
decree, provided arrangements are made to 
protect the judgment-debtor from being obliged 
to pay twice over. 

An application to the Court which passed a 
decree to recall the case sent to another Court 
for execution is a step in aid of execution with- 
in the meaning of Art. 158 (4) of the Travancore 
Regulation. Padmanabhen Swaminathen v. 
Saya Mytheen Kunjhu, 22 T.L.R. 83. 

Sad.asiva Aiyar, c.j. and Ramachandra 
Row, j. 

Lis pendens. '% , 

(1) Doctrine of — Application to involuntary 
sales— Sale for arrears of revenue pending 
proceedings in mortgage suit — suit for re- 
covery of jjossession by lessor against third 
party , when maintainable. 

The doctrine of Us pendens applies to trans- 
fers* of immoveable property xninvitinn (a). * 

A suit for recovery of possession by a lessor is 
maintainable, if the lessee is a party and does 
not objoct. Raj Kishore Awasti v. Jadu Nath 
Ba&ak, 11 C.W.N. 828. 

Maclean, c.j., and Mitra, j. 

References : — (a) 15 C. 756, 15 C. 546 and 21 
W.R. 349, relied on. 

(2) Basis of doctrine of— See Transfer of 
Property Act, No. 16, 11 C.W.N. 501. 

(3) Alienation after institution of suit but 
before service of summons — See Transfer of 
Ptoperty Act, No. 17, 9 Bom.L.R. 530. 

(4) Rule of —Reason of the rule— Effect of— 
See Transfer of Property Act, No. 18, 9 
Bom. L.R. 1173. 

Litigation. 

(1) Agreement to provide funds for — Specific 
performance, suit for recovery of property 
based on such an agreement really a suit for 
— Extortionate and unconscionable terms of 
suck an agreement, not to be enforced — 
Limitation Act, 1877, sch . II, art . IIS — 
Vested right — Refusal to perform one 1 s part 
of agreement. 

1 One I, being desire > of recovering a large 
property, to which he had become entitled as 
the nearest collateral of one D, entered into an 
agreement in 1885, with the father of plaintiffs 
1 and 2 and other persons, according to which 


f Litigation.— (Conc^ttde#. & # 

they were to find the necessary funds for the 
litigation, and after the property was recovered, 
I was to take 5 annas and the rest was to be 
divided in specific shares between the other per- 
I sons including the father of plaintiffs 1 and 2. 
A suit for the recovery of two villages was first 
instituted. During the pendency of that suit, 
I died leaving a son B % who in 1886 agreed to 
take only 3 annas, and the shaves of the plain- 
tiff’s father and another person were increased 
by one anna oach. B was substituted in I's 
place and the suit was eventually decreed and 
all obtained possession according to the shareg 
agreed to. Subsequently, B alone brought a suit 
for the recovery of another portion of the 
property and, ignoring the agreements of 1885 
and 1886, sold a ten annas share in the re- 
maining property to one S. The father of plain- 
I tiffs 1 and 2 applied in 1890 to bo made a party, 

| but his application was rejected, That suit 
also was decreed in 1894 and other suits were 
brought up to 1898, when practically the whole 
j of the property had been recovered. After the 
■ application of plaintiffs’ father was rejected in 
| 1890, nothing was done either by him or by 
the plaintiffs till 1905, when the present suit to 
recover plaintiffs’ share in the property decreed 
was instituted. # 

Held , that, in any view of the case, the 
plaintiffs’ suit was liable to be dismissed. If, 
by the agreements of 1886 and 1889, no title 
vested in the plaintiffs, the suit should be treat- 
ed as one for specific performance aud, as 
such, was barred by limitation under Art. 113 
of Sch. II of the limitation Act. If title pas- 
sed, then the plaintiffs could not recover on 
the strength of the agreement, as their father 
had refused to carry out his part of the agree- 
ment. 

Held also, after reviewing all the, circum- 
stances of the case, that, the agreements were 
extortionate and unconscionable and therefore 
could not be enforcod. Kuar Ram Ghulam 
Singh y. Kuar Partab Singh, 10 0.0. 173. 

Chamier and Senders, a.j.cs, 

* 

Local Boards Act. 

See Act V of 1884 (Madras.) 

Lover Burma Courts Act, 1900. 

(1) S. 8— Law applicable to Insolvency proceed- 
ings in Rangoon — Appeal from order dismissing 
petition of insolvency— Court’s power to grant 
interim order for appellant’s protection from 
arrest pending appeal— Sec Insolvent, No. 2, 
3 L.B.R. 241. 
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Lower Burma Town and Village Lands Act. 

See Act IV of 1898. 

Lunatic. 

(1) A contract by a — is void— See Contract 
Act, No. 8, 17 M.L.J. 78. 

Magistrate. 

(1) Moveable property delivered to defendant 
under erroneous order of, — Suit to recover same 
by f true owuor — Limitation — See Limitation 
Act, No. 65, 1 M.L.T. 397 = 10 M.L.J. 541 = 

30 M. 12. 

Mahomedan Law. 

1— General. 

2 — A CKNOWLE DO ME NT. 

3— Alienation. 

4 — Dower. 

5— Endowment. 

6 — Fam il v Arrange m ent . 

7 — Gift. 

8 — Guardianship. 

9— Inheritance. 

10— Marriage. 

11 — Minors. 

1 %— Restitution of Conjugal Rights. 

13— Sale. * 

14— Succession. 

15— Wakf. 

16 — Will. 

1.— (General). 

(1) Divorce — Talak — Marz-ul-maut — Death- 
illness . 

The tests to determine whether illness is to be 
regarded as death-bed illness (marz-ul-maut) 
under Mahomedan Law^are : 

(1) Proximate danger of death, so that there 
is a preponderance of khauf or apprehension 
that, at the given time, death must be more 
probable than life. 

(2) There must bo some degree of subjective 
apprehension of death in the mind of the sick 
person. 

(8) There must be external indicia, chief 
among which would be the inability to attend 
to ordinary avocations. Rashid Karmall y. 
Sherbanoo, 9 Bom. L.R. 252-31 B. 264. 

Batty and Pratt, jj. 

References 30 B. 537 = 8 Bom. L.R. 24, 

31 C. 319. 
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Mahomedan Law.— {Continued). 

1— (General).— (Concluded). 

(2) Spes succession^ — Creation of life interest 
— A vested remainder— Shi as. 

The creation of life-interest is allowed among 
Shias. During the period of the life-interest, 
the deferred interest can be dealt with by way 
of sale, gift, or otherwise, provided there is no 
interference with the particular estate ; and 
the purchaser or donee coflld deal with the 
interest so acquired by him. A Mahomedan 
can create a definite interest like the one 
known to English Law as vested remainder ; 
and such a remainder, though liable to be dis- 
placed, is not a mere expectancy in succession 
by survivorship or other merely contingent or 
possible right oi* in terest, buf an interest that 
can be attached and sold (a). B&noo Begum 
y. Mir Abed Ali,9 Bom. L.R. 1152. 

Jenkins, c.j., and Heaton, j. 

Deference ; — (a) 17 I. A. 201, F. 

2. — (Acknowledgment. ) 

c 

(1) Jmamiya School— Legitimacy — Acknow- 
ledgment , effect of. 

Under the Imamiya School of Mahomedan 
Law mere acknowledgment is not sufficient to 
legitimatise a person, who is otherwise known 
to bo illegitimate. Acknowledgment can be of 
use, only where the parentage is unknown, and 
no one disputes the heirship. Jigri Begum y. 
Nujiban, 5 C.L.J. 664. 

Mitiia and Holmwood, jj. 

-3— (Alienation.) 

(1) Alienation of minor's propevy by mother 
— Guardian , legal and de facto — Minor, 
benefit of— Justice, equity and good con- 
science — Second appeal , questions of fact 
and law — 

Per Rampini, j. — Whether a certain sale was 
for the benefit of minors or not is a question 
of fact, and the finding of the District Judge is 
conclusive on this point. 

Per Woodroffe, j. — T he question can be 
dealt with in second appeal. The facts must 
be accepted as found, but the question whether 
assuming the facts to be true, the sale did or 
did not bind the minors is another matter, 
which can be dealt with. 

Per Cnrian . — In the present case, the sales 
were unquestionably for legal necessity and for 
the benefit of the minors. 
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Mahometan Law.— (Continued). 

-3. — Alienation. — (Concluded) , 

Although, under the Mahomedan Law, a 
mother is not the legal guardian of the property 
of her minor children, yet when she, as in the 
present case as the de facto guardian, transfers 
such property actually for the maintenance of 
the minors, and for other necessary purposes, 
manifestly to the benefit of the children, such 
transfer is binding on the minors. 

Per Woodroffe, j Even if there was no 
such rule in Mahomedan Law, it would be en- 
forceable as one of justice, equity and good con- 
science. The law relating to guardians is one 
which exists for the benefit of minors, and it 
would be inconsistant and unjust to set up that 
law to defeat a tftmsactioii which, in every 
respect, fulfils its object. Mafuzzul Hosain y. 
Basid Sheikh, 4 C.L.J. 485-11 C.W.N. 71 = 
34 C. 36. 

Ramfini and Wooouoffk, jj. 

j References : — (a) 1 A. 533 and 26 A. 22, F. 17 
W.R. 239, It. 29 C. 473, 11 C. 417 and 20 13^ 
116, Distgd . 


Mahomedan Law,- 


#. — ( Dower ) . — (Continued ) . 

Where a Mahomedan had agreed to give a 
dower of 80,000 Ashrufees to his wife, and after 
his death, his widow claimed the amount, the 
Court passed a decree in her favour for the full 
amount. B&noo Begum y. Mir Aim All, 9 Rom. 
L.R. 188. • 


Russell, j. • 

References :— (a) G B.L.R. 54, 14 M.I.A. 37J, 
7 A. 353, followed. (5) 2 A. 573 (P.B followed. 
28 B. 660, 21 0. 135, 4 A. 17, Ii. 

(2) Oudh Laws Act , S. 5 —fruit for dower— 
Dower debt , principle to be followed in deter - 
mining— Wasika and amanati notes, income 
derived from. 

Held , that in determining the amount of 
dower debt which the husband is liable to pay 
under S. 5 of the Oudh Laws Act, the income of 
the husband from Wasika and amanati notes 
should be taken into consideration. Saiyad 
Mohammed Raza Khan and others v. Nawab 
Musharraf Mahal Saheba, 10 O. 0. 241. 
Chamfer, j. c. and Sanders, a.j.c. 


(2) Application of, to Sheikh Ansaries of 
basti Danishmandan, Jallandar District — See 
Customs (Punjab), No, 1, 1 P.R. (1907). 

4.— (Dower,). 

(1) Claim for doner is a debt against hus- 
band's estate— widow in possession of the 
estate is in the position of mortgagee — Decree 
for the full amount of the dower. 

Under Mahomedan Law, a widow’s claim for 
dower is a debt against the husband’s estate. 
But where the widow obtains actual possession 
of the estate she is a mortgagee of her hus- 
band, under a claim to hold it as one of the 
heirs, and, for her dower, she is entitled to re- 
tain possession, until her dower is satisfied, 
the liability to account to those entitled to the 
property being subject to the claim for the 
profits received. Her possession cannot be 
disturbed, until her dower debt has been sa- 
tisfied and, when lawfully in possession of her 
husband’s estate, she occupies a position ana- 
logous to that of a mortgagee {a). 

A Mahomedan widow is entitled to the whole 
of the dower, which her deceased husband had, 
on marriage, agreed to give her, whatever it 
might amount t b, or whether or not her hus- 
band was comparatively poor when he married, 
or had not left assets sufficient to pay the 
dower debt (5). 


(3) Dower , deferred— Cause of action — Pro- 
mise by two or more persons and promise to 
two or more persons — Contract, joint or 
several, or joint and several , question of 
construction — Wife's heirs —Nature of in- 
terest— Suit for dower , necessary party to — 
Non-joinder of parties — Pro-forma defen- 
dant — No relief claimed — Limitation Act 
(XV of 1H77) % S, 22— Limitation arises 
between whom. 

Whore the dower was a deferred dower, in 
other words, was payable only upon dissolu- 
tion of marriage, either by divorce or by the 
death of one of the contracting parties, and 
where there was no dov^er deed executed, there 
was an implied agreement by the husband to 
pay to the heirs of his deceased wife the amount 
of the dower debt. Until her death, no cause 
of action arises, and her death gives rise to a 
cause of action to her heirs and not to her. 
The interest which the heirs have in the dower 
is not joint but different, and each, on the basis 
of the facts which constitute him an heir, has 
distinct title on which his cause of action is 
based. The title of all is not common (a). 

All persons who claim to be entitled as heirs 
to share in the dower, arc necessary parties to 
the suit together with the husband. 

On the 4th September, 1908, one of the heirs 
of the wife instituted a suit to recover a share 
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.j-, * . 

Mahomedan Law0(Contmucd). 

— — 4. ~(Dower.)--(C 0 »finwc<f). 

of the wife’s dower and joined as parties defen- 
dants all the persons, who were the heirs of the 
wife at the time of her death excepting one M. 
One of the objections of the defendants was 
that the suit was defective inasmuch as M had 
not been joined as a party ‘defendant. During 
the pendency of the suit in the Court of first 
instance, the plaintiff died, leaving as heirs his 
step brother and M. Of these, tho former 
applied to be substituted on the record as plain- 
tiff ; as the latter did not join as co-plaintiff, 
she was brought on the record on the 3rd May, 
1904, which was more than three years after 
the death of the wife, and was made a pro-forma 
defendant ; 

Held , that the suit as against INI was not 
commenced until the 3rd May, 1904. The suit 
was instituted in time so far as the husband 
was concerned ; as no relief was claimed against 
M the suit was not barred as against the hus- 
band and S. 2*2. of the Limitation Act had no 
application (6). 

Per Brett) J. — The fact of M being brought 
on the record as a defendant is not sufficient to 
save limitation if it were decided that for the 
purposes of the suit it was necessary that she 
should have been brought on the record as a 
party in her personal capacity within three 
years from the date of the wife’s death. 

Limitation merely bars the remedy by suit, 
and the only parties in a suit between whom 
question of limitation can possibly arise are 
those who seek relief and those against whom 
relief is sought (c). 

Per Mookerjee, J . — A promise by two or more 
persons to perform an act is a promise that 
they or some or one of them will perform it ; 
but a promise to two o»- more persons to per- 
form an act is not a promise to them or some 
or one of them but a promise to them all, to 
perform it. In the former case, the entire pro- 
mise may be performed by one. In the latter, 
the entire promise cannot be enforced by one. 

A right may belong to two or more indivf- 
duals severally but uot to two or more jointly 
and severally ; but it may belong to two or 
more jointly. 

The question whether a contract is joint or 
several, or joint and several, is a question of 
construction, that is, a question of the inten- 
tion of the parties ta the contract;. If it is the 
intention of the parties, to be determined from 
the expression of their will or from the nature 


Mahomedan Law.— (Continued), 

- — — 4. — (Dower) . — {Concluded ). .. 

of the obligation itself, that the obligation is 
to be indivisible, there is a joint right which is 
vested in several persons and which must be 
enforced by them jointly. One of the most 
important characteristics of a joint right, strict- 
ly so called, is that;, upon the death of one of the 
persons in whom the right is vested, the whole 
right devolves upon the survivor to tho exclu- 
sion of representatives of the deceased. 
Mohamed Ishaq v. Sheikh Akr&mul Huq, 
G C.L.J. 558=12 C.W.N. 84. 

Brett and Mookerjee, jj. - 

References :—(a) 25 M. 26 ; G C. 815-8 C.L.R. 
457; 14 C. 791 D. (b) 27^0. 493, R W D. 
(c) 27 0. 493, relied on. 

(4) Restitution of conjugal rights , decree for, 
subject to payment of dower — Dower not 
paid but demanded . 

Held , that, in a suit by a husband for resti- 
tution of conjugal rights, it is open to the wife, 
defendant, to demand her dower, although 
there lias been previously a consummation of 
marriage, and the Court is competent to pi^ss 
a conditional decree in favour of the husband, 
subject to his paying the amount due to the 
defendant (u). Nawab Wazir Jahan Begam 
y. Nawab Haider Raza Khan, 10 0.0. Hr 

Wells, j.c. 

References : — 8 A. 149 and 11 M. 327, not F . 
Sel. case No. 57, followed. 

(5) Widow’s right to hold property till dower 
debt is paid— See Act VI op 187G (Land Rkgis- 
THATion, Bengal), No. 1, 12 C.W.N. 10. 

(0) Bights of widow in possession in lieu of 
dower— See Mahomedan Law (Succession), 
No. 3, A.W.N. (1907), 221. 

5.— (Endowment). 

(1) Shia — trustee— woman — Non* Mahomedan 
— less zealous Mahomedan — appoitment of 
— Valid — no provision by settlor about ap- 
pointment of lineal descendants — whether * 
Courts could appoint an outsider — Discre- 
tion . 

There is no legal prohibition against a 
woman holding a mutwalliship , when the trust, 
by its nature, involves no spiritual duties, such 
as a woman could not .properly discharge in 
person or by deputy. 

One who is not a Mahomedan , and a fortior 
one who is so, but who follows a sect not ortho- 
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Mahomedan Law.— ‘(Continued). 

-5. — (Endowment) .—(Concluded) . 

dox according to the standard of the settlor, is 
not disqualified by law for the post of a mat- 
wallu 

The authorities fall far short of establishing 
the right of lineal descendants of the founder of 
the endowment, in which that founder has not 
prescribed any line of devolution. 

The Courts can exercise a discretion in the 
selection of a trustee. When therefore in exer- 
cising such a discretion, they took into consider- 
ation, the nature of the duties imposed upon 
the trustee, the fact that by reason of her sex 
the appellant would not be able to discharge 
many of the duties personally, and the circum- 
stance that she was a’Kabee, and a* such, might 
take a less zealous interest in carrying on the 
religious observances of the Shi a School ; and 
so refused to appoint the appellant a trustee, 
field that their discretion was sound. Shahar 
Banoo y. Agha Mahomed Jaffer Bindaneem, 
4 A.L.J. 30 (P.C.)-34 C. 118 = 11C.W.N. 297- 
9Bom.L. R.85 = 5C.L.J. 134 = 2 M.L.T.49 = 
17 M.L.J. 52 — 4 L.B.R.66. 

Lord Davey, Lord Robertson, Sir Andrew 
Scoble and Sir ArthurWilson. 

6. — ("Family Arrangement). 

(1) The plaintiff and the defendant, the for- 
mer being the mother-in-law of the latter* 
pissed a document whereby they relinquished 
their shares in certain property in favour of 
tho two sons of the defendant. 

Held , that the transaction was not a mere 
voluntary settlement, but was supported by 
valuable consideration, because the relinquish- 
ment by one was consideration for relinquish- 
ment by the other (a). Ashidbai y. Abdulla 
Haji Mahomed, 8 Bom. L.R. 652-31 B. 271. 
Chandavarkar, j. 

References: — (a) 29 B. 333 = 7 Bom. L.R. 
477, F. 

-7* — {Gift)* 

(}) Residence of donor in property given 
away— Validity of gift . 

Although the donor’s possession of property 
given away, after the alleged gift, would be 
evidence that the gift was incomplete, it cannot 
be said that such possession would be a ground 
for invalidating the gift, if its truth is establish- 
ed and the transfer of possession is made out 
by sufficient evidence* Where the gift is 
evidenced by a petition presented to the Reveuue 


' 626 

! Mahomedan Law . — {Cottimued)* 

| 7.— (Gift),— (Continued), 

authorities by the donor and the donee, for the 
purpose of effecting a mutation of names, and 
it is not denied that exclusive possession of 
portion of the property passed to the donee, 
the subsequent residence of the donor (mother) 
with the donee (her daughter) is explained by 
the relationship of the parties, and it is not. 
inconsistent with the view that possession of* 
the whole property actually passed. Kandath 
Yeettil Bana y. Mussaliam Yeettil Pakru 
Kutti, 2 M.L.T. 180=30 M. 305. 

SUBRAHMANIA AlYAR Alld MlLLEK, J J. 
References'. — 28 A. 147, approved; 19 M. 
343, explained . * 

(2) Mushaa, doctrine of — applicability- -share 
in companies and freehold property. 

The doctrine of mushaa does not apply to 
shares in companies and freehold property hi a 
great commercial town. 

Where a Mahomedan trader in Rangoon 
ftnade a gift of certain shares and other valua- 
! hie freehold properties, in favour of his wife 
and minor children, held, that the gift was not 
invalid (a). Ibrahim Gooiam Ariff y. Saiboo, 

4 A.L.J. 572 fP.C.) = 11 C.W.N. 973 = 9 Bom.. 
L.R. 872=5 17 M.L.J. 408=6 C.L.J. 695. 

Lord Robertson, Lord Collins and Sir 
Arthur Wilson. 

Reference 16 I.A. 207 = 11 A. 460, R. 

(3) Death bed gift — Presumption of marriage 
— Continual co-habitation as husband and 
wife.— 

Where a Muhammadan, aged eigty, made a 
gift, three days prior to his death, while ho was 
actually ill, held that the gift was a death-bed 
gift, under Muhammadaq Law, and was, 
therefore, invalid, 

Continual co-habitation as husband and wife 
raises, according to Muhammadan Law, a 
presumption of marriage. Ahmed Bukhsh y. 
Husain Bibi, 135 P.R. 1907. 

C?lrak, c.j, 

(|1 Registered instrument of gift by Mahomed- 
am— Applicability of Mahomedan Laic- - 
Necessity for delivery of possession. 

The Mahomedan Law is applicable to gifts 
between Mahomsdans, even when effected bv 
registered instrument (a),. 

It must, however, bo borne in mind that the 
task of discovering and applying the rules of 
0 40 
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7. — (Gift) . - -(Concluded ) . 

Mahomedan Law to the circumstances of this 
country, is often one of great difficulty (b) and 
that, in choosing between conflicting authori- 
ties, the principle of jus tic#, equity and good 
conscience must be regarded (c). 

It is incumbent on a party claiming, under 
a gift by a Mahomedan, to show very clearly 
• that the requirements of the Mahomedan Law 
have been met, and, consequently, if he relies 
on a gift without consideration, to show that 
there has been delivery of the thing given, so 
far as it is capable of delivery (</). 

Qucere : — Whether the fact that the donor 
of a house continued to live.in it, would, under 
Mahomedan Law, invalidate the gift (c). 
Yahazulla Sahib y. Boyapati Nagayya, 17 
M.L.J. 562=30 M. 519. 

Wallis and Millkk, jj. 

References : — (a) 21 M. 513, Diss ; 19 M. 343, 
13 M. 46, 6 M.H.O.R. 356, 15 C. 684 (P.C.), 7 
A. 775, 11 B. 517, 22 B. 682, R ; (b) 10 C. 11^ 
R ; (c) 16 I. A. 205 (215)-= 11 A. 416 (P.C.) and 
6 Bom. L.R. 983, R ; (d) 33 I.A. 68 (75) (P.C.), 
R ; (e) 19 M, 343, 9 B. 146, 28 A. 147, R. 

« (5) Actual delivery of possession not neces- 
sary— See Gift, No. 1, U.B.R. (1907), Bud- 
dhist Law— Gift, 1. 

8.— (Guardianship). 

(1) Guardianship —Majority Act , 187 o. 

Held, that in matters of contract, a Maho- 
medan boy or girl does not attain majority, 
until the completion of the age of 18 years or 
21 years, as the case may be, and the boy or 
girl is, till the completion of such age, deemed 
to be under the guardianship of the person, 
who would be entitled to his or her guardian- 
ship under the Mahomedan Law. Babu Sidh 
Gopal Y. Moliamrfiad Nazir Ahmad, 10O.C.1 

Chamier and Evans, j. ck. * 

(2) Act VIII of 1800 ( Guardians and Wards), 
8. 10 — Guardians and minor— -Patern al 
uncle or mother. 

The paternal uncle has no legal right under 
the Muhamadan law to the guardianship of the 
property of his minor nephews and nieces in 
the life-time of their mother. Alipiuliah Khan 
y. Abadi Begam, A.W.N. (1906), 256=29 A. 
10 . 

BANEtgi alnl Atkman, jj. 

Reference W.R.M.R. 125, R. 


9.— (Inheritance) . 

(1) Bilochis of Dcra Gazi Khan follow custom 
and not Mahomedan Law— See Customs (Pun- 
jab), No. 39, 119 P.R. 1907. 

(2) Husband’s share in wife’s property — See 
Gift, No. 1, U.B.R. (1907), Buddhist Law- 
Gift, 1. 

10.— (Marriage.) 

(1) Husband and wife— Restitution of conju- 
gal rights — Excommunication from caste 
— The husband must get re-admission into 
the caste, before he can compel his wife to live 
with him — Mussalman Kharwas — Status of 
the parties as members of a community. 

| In a suit b$r the liusbatfd, who is exeommuni- 
! cated from his caste, for the restitution of 
j conjugal rights against his wife, it is open to 
the latter to require that he should got himself 
re-admitted into the caste, to which the partio*s 
belonged at the time of marriage, before she is 
compelled by the Court to go and live with him 
as his wife. 

This principle applies to the Mussalman 
Kharvva community of Broach. Bai Jina y. 
Jina Kalia Kharwa, 9 Bom. L.R. 451 = 31 B. 
366. 

Chandavarkar and Pratt, jj. 

(2) Suit for restitution of conjugal rights — 
Attack by the husband on the wife’s character 
— Cruelty — Defences open to the wife — See 
Mahomedan Law (Restitution of Conjugal 

I Rights), No. 1, 4 A.L.J. 60. 

(3) Restitution of conjugal rights, suit for— 
Limitation — See Limitation Act, No. 43, 34 
C. 79. 

(4) Continual co-habitation — Presumption of 
marriage— See Mahomedan Law (Gift), No. 

I 3, 135 P.R. 1907. 

-11.— (Minors). 

(1) Arrangement by brothers on behalf of 
minor — Repudiation by next friend — Restora- 
tion of advantage— See Minor, No. 1, 91 P.R 
1907. 

(2) Age of Minority, among Muhammadans 
— Applicability of Muhammadan Law — See 
Act IX of 1875 (Majority), No. 1, 10 O.C. 
247. 

-12.— (Restitution of Conjugal Rights). 

(1) Suit for restitution of conjugal rights — 
attack by the husband on the wife’ charac- 
ter — Cruelty — Defences open to the wife . 



629 


DIGEST GF OASES. 


680 


Mahomedan Law.— (Continued). 

12. — Restitution of Conjugal Rights.— 

— ( Continued ). 

In a suit for restitution of conjugal rights by 
a Mahomedan, a wife may defend the suit on 
other grounds than actual violence of such a 
character as to endanger personal health or 
safety (a). 

Where the plaintiff in a suit for restitution 
heaps the vilest of insults upon his wife in the 
plaint and charges her with immorality and 
adultery and does not substantiate the charge, 
the charge, if untrue, is in itself legal cruelty, 
which would justify the wife in refusing to live 
with her husband, and the Court will be 
justified in dismissing the plaintiff’s suit (b). 
Husaini Beg am y. Rustam All Khan, 4 A.L.J. 
G0=a A. W.N. (1907) , 27 — 29 A. 2&. 

Stanley, c.j., and Burkitt, j. 

References'.— (a) 11 M.l.A. 551, R. (b) L.R. 

• Ap. C. 384 (1895), R. 

13. -(Sale). 

(1) Sale by Mahomedan mother , as guardian % | 
of a minor, of the minor's property , if 
void — Sale for benefit of the minor -Sale, 
validity of, who can impeach -Voidable — 
Mother, if legal guardian of the property 
of her minor children under Mahomedan 
law — Guardian de facto. 

Although, under the Mahomedan Law, a 
mother is not the legal guardian of the property 
of her minor children, vet, when she, acting 
as the de facto guardian, purports to deal with 
the minor’s property, and such transaction is 
for the benefit of the minor, it is difficult to 
say the transaction, in the absence of fraud or 
any other element of that nature, ought not to 
stand (a). Ram Ch&r&n Sanyal v. Anukul 
Chandra Acharya, 4 C.L J. 578-11 C.W.N. 
160 = 34 C. 65. 

Maclean, c.j., and Caspersz, j. 

References : — (a) 4 C.L. J. 485, F. 1 A. 533 and 
26 A. 22, R. 29 C. 473, Expl. and D. 11 C. 
147 and 20 B. 116, D. * 

• (2) Application of S. 51, Transfer of Property 
Act, to Mahomedans — Sale by de facto guardian 
(mother) of a Mahomedan minor, effect of — 
See Transfer of Property Act (IV of 1882), 
No. 15, 1 M.L.T. 433=17 M.L.J. 9. 

— 14. —(Succession) . 

(1) Mahomedan Law does not recognise the 
estate known as vested remainder — The 
Shiah Law recognises life- estate— The 


Mahomedan Law.— (Continued),, 

14.— (Succession) . —( Continued ) . 

estate of a tenant for life does not devolve 
upon a remainderman unless the latter 
survives the former. 

On the death of a remainderman during the 
life of the tenant for life, the Mahomedan law, 
both Sunni and Shiah, does not recognise an 
estate, which is transmissible to the heirs of 
the remainderman. •- 

Under the Mahomedan law applicable to 
Shiahs (under which life estates are recognised), 
the estate of a tenant for life will not devolvo 
upon the remainderman, unless the latter sur- 
vives the former. The estate of remainderman 
cannot be said vest in him, so as to pass 
to his heirs, in the event of his decease, during 
the life-time of the tenant for life. Mir Akbar 
Ali y. Mir Abdool Ali, 9 Bom. L.R. 295. 
Russell, j. 

References 12 I.A. 91 = 11 C. 597, 17 W.R. 
525, 17 I.A. 201, 13 B. 264, 19 I.A. 175, 17 B. 1, 
8 Bom. L.R. 781, R. 

(2) Transfer of Property Act (IV of 188%), 
S. 6 (a) — Spes Successions — Non-transfer - 
able and non-re leaseable — Deeds executed 
by pardanishin leulies — Burden of proof. * 

The chance of an heir-apparent succeeding 
to an estate is neither transferable nor release- 
able according to Mahomedan law. It is only 
by an application of the principle that equity 
considers that done which ought to be done, 
that such a chance can, if at all, be bound. 

It was not intended by S. 6 ( a) of the Trans- 
fer of Property Act, 1882, to establish and per- 
petuate the distinction between that which, 
according to the phraseology of English 
lawyers, is assignable in -law and that which is 
assignable in equity. The exception in cl. (a) 
cannot be by reason of the* future character of 
the chance ; it must be because it was thought 
undesirable that it should be capable of 
transfer. 

In the case of deeds executed by pardanishin 
ladies it is requisite that those who rely on 
them should satisfy the Court that they had 
been explained to and understood by those 
who executed them (a). Sumsuddin Gulam 
Hoosein y. Abdul Hoosein KaUmoodin, 
8 Bom, L.R. 781 = 31 B, 165. 

Jenkins, c.j. and Beaman, j. 

References '.—(a) 8 I.A. 39 and 29 0. 749, F. 
8 Bom. L.R. 252, B. ' , 
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Mahomed $n Law*— (Continued). 

— 14.— (Succession ).— (Continued) 

(3) Shuts— Succession— Childless widow— 
Rights o f widow in possession in lieu of dower 
— Act No. IV. of 1882 (Transfer of Property 
Act), S. 6 (d)— Mortgage —Adverse posses - 
8 ion — guardian ad litem . 

Under the Imamia Law, a widow, if she has 
no issue alive at ‘her husband’s death, does not 
mherit any of her husband’s immoveable pro- 
perty. 

A Muhammadan widow in possession of im- 
moveable property of her deceased husband in 
lieu of her dower has only a lien on the pro- 
perty to secure payment of the dower debt ; 
she has no transferable interest in the property 

(a) . 

A mortgagee cannot, during the continuance 
of the mortgage, by any act of his, render his 
possession adverse to the mortgagor (b). 

The power to appoint a guardian ad litem is 
inherent in every Court of civil jurisdiction, j 
Where, therefore, a Shiah Muhammadan lady 
had been appointed by a Civil Court guardian 
ad litem of her infant children, it was held 
that the appointment must be presumed to be 
valid and that a sale in execution of the 
deforce obtained in such a suit was binding on 
the minors. Muzaffar Ali Khan y. Parbati 
A.W.N. (1907), ‘221-4 A.LJ . 521-29 A. 040. ’ 
Knox, c.j. and l)iLr,on,J. 

References : — (a) 1.4 M.I.A, 377, 20 A. 262, R 

(b) 32 C. 012, It. 

(4) Evidence io prove custom at variance 
with it inadmissible — Bengal N. W.P. and 
Assam Civil Courts Act (XII of 1887), 8. 

87 - Behichi Muhammadans governed by 
Muhammadan Law in regard to succession 
— Daughters entitled to inherit —Relin- 
quishment 

In regard to succession among Beluchi 
Muhammadans it was held, that, under S. 37 of 
the Bengal Civil Courts Act of 1887, the parties 
would be governed by the Muhammadan Law. 
Hence, evidence to prove a custom in a faniily 
excluding daughters from inheritance— such 
custom being at variance with the ordinary 
law— was inadmissible and was rightly 
rejected (a). 

There is as much authority in the Koran for 
the daughters of a Muhammadan taking shares 
in their father’s estate as there is in the case 
of sons. A deed of abandonment executed in 
reliance upon the generosity of the party 


Mahomedan Law.— (Continued). 

14.— (Succession) (Concluded). 

benefited was held to be without consideration. 
Ismail Khan v. Imti&z-un-nisa, 4 A.L.J. 792. 
Stanley, c.j. and Burkitt, j. 

Reference :—(a) 23 A. 20, F. 

45.— (Wakf). 

(1) Merc intention to set apart property for 
charity— Subsequent appro 2 >riation by will 
— Actual delivery of the property necessary 
— 'Test amentary bequest . 

A mere intention to set apart property for 
charitable purposes, followed by actual appro- 
priation, is not sufficient to create a wa'kf 

A mere statement in aritill of some gift in 
the past, cannot be referred back to the date, 
still undetermined, when that gift is after- 
wards alleged to have been made nor can 
such a narrative statement, in any view, 
be an adequate substitute for the oral de- 
claration of dedication to God, which the Maho- 
modan Law appears imperatively to require, 
synchronously with the act of dedic?Ltion itself. 

A bare statement in a will, that the testator 
has, at a former time, given away or set apart 
a portion of his property to a charity, does not 
amount to a testamentary devise. 

Where there has been no actual delivery, a 
reasonably clear declaration is necessary to 

create a valid wakf. Banubl Umarsaheb v. 
Narasingrao Ranojlrao, 9 Bom. L.R, 91-31 
B. 250. 

Jenkins, c.j., and Beaman. 

(2) Shafei and Hana.fi law of wakf. 

There is no difference between the Shafei 
n,nd the Iianafi law, in respect of settlements in 
favour of descendants of the settlor, with the 
ultimate benefit for the poor in the case of 
failure of lineal male descendants. As such 
wakfs arc held to be invalid in the case of 
Hanafis, it, follows that they are invalid in the 
case of Shafeis ( a ). Mahomed Abdulla 
Jit&ke* y. Abdul Rehman Jitaker, 9 Bom, 
L. R. 998. 

Macleod, j. 

References : (a) 5 Bom. L.R. 624 and 22 
0. 619, JR. 

(3) Shares in a limited company, whether 
valid subject of wakf. 

Shares in a limi ted company cannot be the 
subject of a valid wakf under the Mahomedan 
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Mahometan Law.— (Concluded). 

15 .— (Wakf).— (Concluded). 

Law. Bai Fatmab&i v. Gulam Husen, 9 Bom. 
L.R. 1337. 

Russell, j. 

16 . — (Will). 

(1) Shiah — Will, attesting witnesses ignorant 
of the contents of — Disinherison of heirs — 
Validity of will in favour of heirs. 

Held , that the rule that a will is invalid un- 
less the attesting witnesses are made acquainted 
with the contents was not a definite and indexi- 
ble rule and may safely be treated as obsolete. 

Held , further, that the will in this case could 
not be regarded as disinheriting an heir, but 
that it merely ing^ored some qf the heirs. 

Held, also, that a bequest by a Shiah Moham- 
medan in favour of an heir is invalid only to 
the extent of one- third of his estate. Nawab 
Shah Alam Mirza v. Nawab Anjuman Ara 
Begum, 10 O.C. 209. 

Chamier, j.c. and Sanders, a.j.c. 

References : — 2 C. 184, ex pi. and D. f 

(2) Bequest to legal sharers — Power of dispos- 
ing one- third of the property — Bequest to 
trustees for charitable purposes — Void for 
uncertainty of subject-matter. 

Where, under the will of a Mahomedan tes' 
tator, the widows have received more than they 
are entitled to, under Muhammadan Law, as 
legal share, i.e ., one-eighth of the estate, a 
decree for the balance over and above their 
share should be passed against them. 

Muhammadan Law permits a very wide scope 
to a testator as regards the one-third of his 
property which he may dispose by will. His 
power of disposition for expenditure on charit- 
able or religious purposes is subject to very 
slight restrictions. 

Bequest of property by a Mahomedan tes- 
tator for such charitable objects as the trustees 
appointed under the will may think proper, or 
for such purpose as that by which the testator 
may obtain eternal bliss, though valicV under 
* Mahomedan Law, is, on general principles 
applicable to all testators, inoperative and 
void on account of uncertainty of the sub- 
ject-matter of the trust (a). Shahab-ud-din 
y. Bohan Lai, 75P.R. 1907. 

Robertson and Lal Chanp, jj. 

References (a) 22 B. 774, 28 B. 725, 30 B. 
500> 81 C. 895, 9 Ves. 399 and L.R. 8, Ch. I)n., 
854, R. 
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Maintenance. » 

(1) Raj — Babuana or maintenance grant to 
younger members— Confiscation of Raj by 
Government— Effect on grantees— Restora- 
tion of Raj— Effect on rights acquired from 
Government during confiscation — Condi- 
tions o f gran t— Breach— Forfeiture . 

When the question was, whether a grant of 
lands originally made for t^e maintenance of 
younger members of the family, was resumable 
for alleged breach of condition of the grant, 
and it appeared that, subsequent to the grant, 
the parent estate was confiscated by Govern- 
ment, and Government settled with the 
grantees the lands held by them : 

held, that this constituted a new settlemen t, 
and when subsequently Government restored 
the estate to the grantor’s heir, the transaction 
did not operate to recreate^ the maintenance 
grant with the conditions. 

Wlmn Government confiscated the estate, all 
rights of the grantor, as well of the persons 
holding lands in the estate, lapsed. 

The subsequent restoration of the estate did 
not destroy rights acquired, whilst the estate 
was under forfeiture (a). Raja Narpat Singh 
Deo y. Kasiram Singh Deo, 11 C.W.N. 655. 

Buett and Sharfudpin, jj. * 

Reference: -(a) 7 C.W.N. 57-29 C. 828, R. 

(2) —charged, on family property —Sale of 
property in execution of maintenance decree , 
ivithout fresh suit — Transfer of Property 
Act , Ss. HO, 100. 

A maintenance decree, which only declares a 
charge on the family property, and was passed 
long after the Transfer of Property Act came 
into force, cannot be regarded as ordering the 
sale of the properties charged, in execution of 
the decree (a). The cash comes within 8. 99 of 
that Act, and the decree-holder cannot bring the 
properties charged to sale, without instituting a 
fresh suit. Yenkatasubbamma v. Yenk&nna, 17 
M.L.J. 217. 

Benson and Wallis, jj. 

Reference : — (a) 24 M. 689, R. 

(8 ) Suit for sale on foot of a mortgage of pro- 
perty subject to a charge for— Bee Transfer of 
Property Act, No. 30 , 3 A.L.J. 848-- A.W.N. 
(1907), 18. 

(3- a) Maintenance decree — Main tenance to be 
paid at certain rate per annum from date of 
plain t — Construction —See Res J udicata , No. 
2. 17 M. L.J. 402. 
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Maintenance.,— (Condi^M) . 

(4) Whether order for, under S. 488, Cr. Pr. 
Code, a bar to jurisdiction of Civil Courts 
See Jurisdiction (of Civil Courts), No. 9, 2 
M.L.T. 344. 

Majority Act. 

See Act IX of 1875. 

i 

Malabar tarwad. 

(1) Suit by member of, to set aside karar en- 
tered into during his minority by adult mem- 
bers of the tarwad — Nature of suit— See Court 
Fees Act (VI T of 1870), No. 3, 1 M.L. 1 . 412 — 
30 M. 18. 

Malicious prosecution. 

(1) Suit for— Judgment of t1u> % Magistrate in 
the prosecution — Evidence in the Civil 
Suit — Evidence Act (I of 1373), Ss. 11 , 13, 
and 43. • 

In deciding a suit for damages arising from a 
malicious prosecution, the Judge treated the 
judgment of the Magistrate and the evidence 
given before the Magistrate, in the prosecution 
complained of, as evidence in the case. And 
looking at the judgment of the Magistrate as 
being a record of the facts found, the Judge 
came to the conclusion that the plaintiff was 
not*present at the time when the alleged off- 
ence was committed and decreed the pl^intfT’s 
claim. On appeal : 

Held, that it was not permissible to the 
Judge to utilise the judgment of the Magistrate 
in the way he did and that S. 43, 13 or 11 of 
the Evidence Act, 1872, did not apply to the 
case. 

The law applicable in India to suits for mali- 
cious prosecution is tho same as is laid down in 
the case of Abrath v. North Eastern Railway 
Co. (a). Gulabchand Gopaldas y. Chunilal 
JagjiYandas, 9 Bom. L#R. 1134. 

Russell, Ag. c. j. and Knight, j. 
Reference.— (a) (1886) 11 App. Cas. 247, F. 

(2) Suit for damages for — whether maintain- 
able against a Municipal Committee. 

A Corporation such as a Municipal Committee 
is not, in the eye of law, incapable, in its corpo- 
rate capacity, of a malicious intention. Pro- 
ceedings, such as a suit for damages for 
malicious prosecution, in which it might be 
necessary to prove actual malice, could there- 
fore he instituted against such a Committee. 
Amar Nath y. Municipal Committee, Karta- 
pur, 86 P.R. 1906-71 P.L.R. 1907. 

Reid, o. j. 


Malicious prosecution.— {Concluded). 

References L.R. Q.B.D. (1900), 22, F . L. 
R. 11 App. Cas. (1886), 247, R. 

(3) Suit for damages for— Formal order of 
discharge or acquittal not necessary — Termina- 
tion of trial — See Limitation Act, No. 61, 17, 
M.L.J, 60. 

Malikana and Dusturat. 

(1) Grants made before the Permanent Settle- 
ment — Nature and incidence — Liability of 
Government— Lakhiraj jaigirs — Resump- 
tion. 

In the Behar Districts, the payment of 
Malikana dates from a period long anterior to 
that of the Permanent Settlement. 

The Permanent Settlement put an end to 
the system of paying Malikana to proprietors, 
except in those eases, where they declined tho 
terms offered to them at the Settlement, and 
preferred to remain out of possession. 

But, previous to the Permanent Settlement, 
large tracts of land in Behar had been settled 
Iry Government with Lakhirajdars, the proprie- 
tors being compensated by permanent here- 
ditary pensionary allowances, styled Malikana 
or Dusturat and Malikana payable out of the 
jaigirs. When, subsequently, these jaigirs were 
resumed, tho Government, as occupying the 
position of jaigirdars, became liable for the 
payment of the Malikana. When the lands 
were re-settled with the jaigirdars themselves, 
the Malikana previously due from them were, 
added to the Government revenue with which 
they were assessed, and the Maliks were paid 
by the Collector out of tho treasury. When, 
on the other hand, the resumed jaigirs were 
settled with persons other than tho jaigirdar, 
the land settled still remained liable for the 
payment of the Malikana, such Malikana being 
payable, either out of the Malikana, as assessed 
under S. 3 of Reg. II of 1819 and S. 6 of Reg. 
VII of 1822, or added as an additional sum pay- 
able by the settlement holder, over and above 
the Revenue and Malikana so assessed. 

Government subjected itself to loss, when, 
in re-settling the lands, it omitted to make 
provisions for the recovery of the Malikana 
from the settlement holders in the above 
manner. 

If, however, the lands, by any process of 
transfer or merger, came into the possession of 
the proprietor, the Malikana allowance or a 
rateable share of it came to an end, and the 
Government, of re settlement after resumption, 
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Malik&na and Dusturat. —(Concluded), 

became entitled to be relieved of their liability 
pro tanto , Rameshwar Singh y. The Secre- 
tary of State for India, II C.W.N. 448=5 C. 
L.J. 349. 

Mite a and C asperse, jj. 

Malik Makbuza. 

(1) Tenant of — Nature of tenancy — See Act 
XI of 1898 (C.P. Tenancy), No. 7, 3 N.L.R. 
162. 

Mamlatdar’s Court Act. 

1 See Acr III of 1876 (Bomb vy) and Act II 
of 1906 (Bombay). 

Market. 

(1) Right of zemindar to establish a market 
on his own land — Regulation No, XXVII . 
of 1793— Regulation No. VII of 1332, S.O 
There is no legal objection to the holding by 
any person of a “hat” or rnarkot whenever and 
wherever he may please, provided, that he does 
so on his own land, and in such a way as not 
to be a nuisance to neighbouring laud-liold?rs 
who have equal rights with him. Sukhdeo 
Prasad y. Nihal Chand, A.W.N. (1907), 248 
-4 A. L.J. 728. 

Knox, c.j. and Dillon, j. 

References:- N. W. i\ II. C. E. (1874), 
104, 40 S. D. A. (1869), 40, S. D. A. (1860), 439, 
S. D. A. (1867), 27, R. 

Market Yalue. 

Evidence of— Price actually paid— Sec Pre- 
emption, No. 6, 10 O.C. 88. 

Marriage. 

(1) Evidence of— Conduct of relations and 
friends— Documentary and oral evidence— 
Onus . 

* 

It is for the person, who says that a marriage 
took place, to bring forward satisfactory evidence 
in support of the alleged marriage. When 
there is no documentary evidence in support, 
and no certain inference can he drawn from 
the evidence as to the conduct of relations and 
friends, the oral evidence in the case being 
wholly untrustworthy : 

Held , that the marriage was not proved. 
Arajad All Khan y. Nawab Ali Khan, 5 C.L.J. 
1 (P. C.)~ 17 M.L.J, 56=9 Bom. L.E. 204. 
Lobd Ma«naghten, Lobd Atkinson, Siii 
Arthur Wilson and Sir Alfred Wills. 

(2) Deed — Enforcement of— Agreement by a 
father-indaw to pay pin-money to daughter 


Marriage.— (Concluded), 

in-law— Daughter -in-law entitled to enforce 
it — Unchastity or residence with husband. 

Appellant was, during her minority, married 
to respondent No. I’s son. Respondent No. 

I executed, before the marriage, a document 
whereby he undertook to pay to the appellant 
Rs. 500 a month*as sarf-pandan (expenses for 
betel leaves, t.r., pin-money), from the date on 
which her dola was received in the husband's 
house, which expression was, in the deed itself* 
explained to mean the date of her marriage. 
After some time, the appellant loft her hus- 
band’s house. She brought this suit to recover 
arrears of her pin-money by sale of some proper- 
ty, which was charged with it. The defence 
raised by the father-in-law was that she had 
become unchaste and did not reside at her 
husband’s house. 

Held that the document in question having 
been executed for her benefit, she could sue 
upon it and was entitled to recover the arrears, 
and that the question of unchastity or her 
refusal to live with her husband was entirely 
immaterial, as the document did not lay down 
that she would be entitled to get the pin-money, 
only during her chastity or if she lived with her 
husband. Husain! Begam v. Khwaja Mghom- 
m ad, Khan, 4 A. L.J. 13 = A.W.N. (1907), 3 = 29 
A. 151. 

Stanley, c. j, and Burkitt, j. 

(3) Money received by a member of Joint 
Hindu family at, is his separate property— See 
Hindu Law (Joint family), No. 16, 12 C.W.N. 
103, 

Married Woman’s Property Act. 

See Act III of 1874. 

Marumakkatayom Law. 

1— Alienation. 

2— Gift. •* 

3 —Succession. 

4 — Tarwar. 

1.— Alienation. 

(0) Hypothecation by a junior member — Pre- 
sumption as to self-acquisition — Proof of 
consideration aJid as to necessity-*- Estoppel. 

The plaintiff sued for enforcing a hypothe- 
cation deed executed by a deceased junior 
member of a Malabar Tarwad, against the 
properties comprhj|d in the hypothecation 
deed. He contended among others that all the 
properties hypothecated wore the self -acquisi- 
tion of the deceased hypothecator, that, even if 
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Marumakkatayom Law*— (Continued). 

1 * — Alienation. — ( Concluded). 

they be held to be the tar wad property of the 
deceased, they were liable, as the debt was con- 
tracted by him in his capacity as de facto man^ 
ager, and that the defendant, (lie present 
Karnavan, was estopped from denying consid- 
eration and necessity for the debt. 

It was held:—( V 1 'that properties acq u i red by 
a Junior mejnber of the Tar wad had to he 
presumed to be his self-acquisition until the 
contrary is proved; (‘2) that, as payment of 
consideration was proved, the self -acquired 
properties of the deceased hypothecator were 
liable, though it was not proved that the debt 
was supported by Turwad necessity; and (3) 
that, as regards the relief claimed against the 
Tarwad, the defendant’s representation or 
conduct could operate as an estoppel, only if 
the tarwad was represented by him at the time 
of the transaction which was alleged to have 
given rise to the plea of estoppel ; and, as he 
was neither th& de facto nor the dejure karnavan 
at that, time, such a plea could not be sustained. 
Kanaka Parameswaran Kesayan v. Govindan 
Kumaran, 22 T.L.R. 121. 

Padmanaba Iyer, Ramac;*.anj>ua Row and 

• Eapen, jj. 

2. (Gift). 

(1) Gift to eldest son or purchase in his name 
— Presumption —Reference to Full Bench by 
Division Bench . 

A gift to an eldest or only son by his parent, 
or purchase in his name of immoveable pro- 
perty, whether that eldest or only son be the 
eldest child of his mother or not, raises a 
strong presumption (which can, of course, be j 
rebutted by cogent evidence contra) that the 
gift or purchase was for the benefit of the Sub- 
Tar wad of which that eldest, or only son is the 
Karnavan (a). 

Division Benches of the Travancore High 
Court can refer to the Pull Bench a particular 
question or questions of law without referring 
the whole case {b). 

Quaere : Whether a gift or purchase in the 
name of the eldest daughter or of a junior child, 
not being the oldest son, will raise such pre- 
sumption. Whether the presumptions in the 
case of moveables will differ wi th the nature of 
the moveable and sex of donee. Whether 
there is a difference in other cases, than those 
of the mother and the eldest sbn, between pur- 
chases in their names with the father’s rijoney 


Marumakkatayom Law,-- {Continued). 
— 2. - (Gift) . — ( Concluded ), 

and gifts. Kothi Thoma y. Narayanan 
Krishnan, 22 T.L.R. 239 (F.B.) 

Sadasiva Aiyar, c.j., Govinda Pillai and 
Ramachandra Row; jj. 

References ; — (a) 11 T.LR. 139,18 T.L.R. 215, 
P.A.S. 237 & 242 of 1077 and A.S. 68 of 1072 , 
R ; (b) 20 T.L.R. 41, 11 T.L.R. 4, 15 T.L.R. 
133, 3 C.L.J. 29, 67, 10 C,W.N. 719=33 C, 
927, 15 W.R. 21, 8 W.R. 4 28 R. 

3.— (Succession) 

? (1) Separate acquisition by female member. 

Held by Full Bench (Mufchunay again Pillai, 
J., dissenting) that the self -inquired property 
of a female member of Malabar Tarwad as well 
as property acquired by gift from a stranger 
devolve, on her death to the mb- Tarwad of 
which she is a , member in preference to the 
common Tarwad (a). 

Per Govinda Pillai, J. — The policy of the 
n*)dern Marumakkatayom Law, unlike the 
archaic law, is to give enlarged powers to the 
acquirer and a preferential right of succession 
to the members of the Sub- Tar wad. 

Per Nunt, J.— (1) Gifts by father to any son, in 
the absence of intention, presumably enure to 
the benefit of all the donor’s children and lapse 
in the ease of males, to the Tarwad, in the 
absence of a sub -tarwad to winch the donee 
belonged. 

(2) Self-acquisitions lapse in like manner. 

(3) Gifts by a stranger are governed by inten- 
tion, and, ordinarily speaking, lapse in liko 
manner. 

In the case of females, (I) gifts to an unmar- 
ried daughter by a father are presumably for 
the benefit of her brothers*and sisters ; if mar- 
ried, they would, in the absence of intention, 
presumably enure to the benefit of herself and 
children and lapse to the Sul)- Tarwad of which 
she is the ancestress, and, in the absence of 
| such or of any Sub -Tartvad to which she be- 
j longs, to t'he common Tarv tul ; (2) gifts by a 
| husband are presumably intended for the bene- 
fit of the wife and children begotten of her by 
the donor and belonged to the &\ih~Tarwad of 
which she is the ancestress. Where she has no 
issue, it would devolve, on a footing with herself 
acquisitions, to her Sub-Tarwdd if any and, 
default, to the main Tarwad ; (3) gifts by a 
stranger, in the absence of any intention ex- 
press or implied, descend to the children as 
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3.— (Successi on)*— (Concluded), 

will ber self-acquisitions, and, where she dies 
issueless, the properties will devolve to the 
common Tarwad , in the absence of any Sub- 
Tarwad to which she may belong. 

Per Muthurayagam Pillai, J. — There is no 
essential difference in status between a 
member of a “ Sub- Tarwad “ and a member of 
a branch Tar toad in relation to the common 
Tarwad . Both alike keep up their rights to 
the common Tarwad property and enjoy 
the privileges of the communion. The acci- 
dental circumstance that a particular member 
happens to possess some property as Makkata- 
yom cannot affect the statuses a member ; nor 
does it affect the ratio decidendi* of the ruling 
in 15 T.L.R. 57. Panapilla Janaki Pilla Na- 
rayani Pilla y. Kanakku Krishnan Narayanan, 
.22 T.L.R. 278, (F. B.J. 

Govinda Pillai, Hunt and Muthunayam- 

PlLLAI , JJ. 

References : — 15 T.L.R. 57, Dm; 10 T.L.R.* 
136, 15 T.L.R. 104, 11 T. L. R. 139, 9 T. L. R. 
42, 70, 28 M. 1, 17 T.L.R. 69, 4 M. 150, 2 M. 
H.C.R. 162, 2 T.L.R. 2 (F.B.), 2 T.L.R. 33, 9 
T. L. R. 102, 12 T. L. R. all, 17 M. L. J. 160, 4 
T.L.R. 25, 5 T.L.R. 116, 13 T. L. R. 72, 18 T. 

L. R. 215, A.S. 248 of 1073, S.A. 24 of 1079, A. 
S. §6 of 1082, A. S. 208 of 1079, 29 M. 322, 25 

M. 662, 4 C. 744, 14 B.L.R. 235, 20 0. 116, R . 

— 4.— (Tar wad) . 

(1) Decree against female member of the 
tarwad for recovery of property — Herself 
becoming Kamavan — Nature of her posses- 
sion — Subsequent suit by succeeding Kama - 
van — C.P.C., Ss. 238 d ■ 532 — 

A decree for possession of certain properties 
was obtained against a female member of a 
tarwad by the Kama van of that tarwad. After 
the death of the Kamavan the female member 
succeeded to him, there being no male member 
fit for the office. It was held that the decree 
• for possession was satisfied when she became 
head of the Tarwad. Her possession was that 
of the Tarwad. 

In a suit brought by a succeeding Kar- 
navan, after he attained his majority, it 
was held that limitation began to run only 
from the date when the plaintiff became 
Kamavan, the suit being really one for a 
second loss of possession which occurred only 
when the defendant ceased to represent the 


-1.— (Tarwad).-- {Concluded). 

Tarwad. Such a suit was not barred by S. 288, 
C.P.C., or by adverse possession. 

Quaere. — Whether a person who was made 
respondent pro forma could file a memo of ob- 
jections, directed, not against the appellant, 
but against a co-respondent ? # 

According to the Explanation to S. 582k 
C.P.C., it is only when a respondent’s rights as 
decided by the first Court are put into risk by the 
appeal that the respondent is entitled to a hear- 
ing of his own objections against the decree. 
takshmiNarayani v. Kanakku Padmanabhan 
Parameswaran,«22 T.L.R. 188. 

Sadasiva Iyer, c.j., & Govinda Pillai, 

j. 

Master and Servant. 

Servant delegating his authority to another — 
Delegation beyond the scope of his authority — 
Damage— non-liability of master — See Torts, 
No. 3, 3 N.L.R. 101. 

Medical evidence. 

(1) When preference is to be given to the 
weight of,— when age of a minor is in dispute — 
See Limitation, No. 2, 6 P.W.R. 1907. 

Mela. 

(1) Mela or fair, whether immoveable property 
— See Act IX op 1880 (Cess, Bengal), No. 2, 
11C.W.N. 1053. 

Memorandum of objections. 

(1)— Allowed* between co-respondents— See 
Civ. Pro. Code, No. 279, 17 M.L.J. 62. 

Mesne profits. 

(1) Mesne profits , application for ascertainment 
of — Dismissal for default— Fresh applica- 
tion — Limitation . 

Where more than thirty days after an appli- 
cation for ascertainment of mesne profits was 
dismissed for default, a fresh application was 
made for that purpose. 

Held, that the application was not barred. 
Applications for determination of mesne profits 
are applications for execution of the decree in 
which they were granted ; and the striking off of 
such cases does not f|p*21y decide them, or pre- 
vent the decree-holder from making a further 
application for the determination of mesne pro- 
fits. There is no substantial distinction between 
an order striking off an application and one 
. ih ' c 4i ■ 
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Heine profits.— (Continued). 

dismissing it for default. Upendra Chandra 
Singh y. Sakhi Chand, 12 C.W.N . 8. 

Rampini and Sharfurdin, jj. 

(2) Decree for, silent as to interest — Execu- 
turn proceedings, if interest can be claimed 
in — Proceedings for ascertainment of mesne 
profits, natme of. 

* A proceeding for the ascertainment of mesne 
profits is a proceeding in continuation of the 
original suit, and the order by which the 
amount of mesne profits is assessed and awarded 
is the final decree for mesne profits in such suit. 
It is a decree which is capable of execution, 
and the period of twelve j^pars, mentioned 
in S. 230, Civ. Pro. Code, runs from the date 
when a valid decree for mesne profits has been 
made, and not from the date of the decree by 
which the liability to pay mesne profits was 
originally declared^ 

Where a decree declares that the plaintiff is 
entitled to mesne profits, and says nothing 
about interest, if the amount of mesne profits 
is left for determination by the Court of execu- 
tion, the decree-holder is entitled to interest 
upon the mesne profits and to have such inter- 
est added to the mesne profits when they are 
ascertained [a). t 

Put if the Court which ascertains the mesne 
profits has omitted to allow interests, it is not 
open to the Court which executes the decree 
for rnesne profits to allow interest in execution 
proceedings. The Court which executes a decree 
must execute it as it stands. There is no rule 
which makes it obligatory upon the Court 
to allow interest on mesne profits ; it is 
a matter of judicial discretion, to be exercised 
according to the circumstances of the case. If 
the Court which assents mesne profits impro- 
perly exercise its discretion and disallows 
interest on erroneous grounds, the remedy of 
the decree-holder is by way of an appeal. He 
cannot claim interest in execution proceedings 
when the decree for mesne profits is silent as to 
interest (6). Harmnoje Narain Singh *y. 
Ramprosad Singh, 6 C.L.J. 462. 

Mookerjee and Holm wood, jj. 

References :—(a) 27 C. 951 ; 33 C. 329, R; (b) 
11 I. A. 88=10 C. 785 ; 27 C. 951, R. 

(3) Suit for redemption — Second shit to re- 
cover mesne profits from the date of tender of 
mortgage amount to date of delivery of possess- 
ion— See Civ. Pro. Code, No. 26, 9 Bom. L. 
R. 058. f 


Mesne profits. — (Concluded). 

(4) Meaning of— See Civ. Pro. Code, No. 48, 
U.B.R. (1901), Civil Procedure, 50. 

Mines. 

Road Cess and Income-Tax, if leviable on the 
net profits derived from mines— See Act IX of 
1880 (Road Cess, Bengal) No. 3, 5 C.L J 
148. 

Minor. 

(1) Arrangement by brothers on behalf of a 
Mahomedan minor— Repudiation by next 
friend of minor , without restoring to other 
party advantages gained— Suit whether 
maintainable. 

A suit by a next friend of a Mahomedan 
minor to repudiate an arrangement of his 
brothers made on his behalf during his minori- 
ty , and acted upon by the other party, is not 
maintainable, without the minor offering to, 
place the other party in the same position, 
which the latter occupied at the time of the 
arrangement, even though the brothers had no 
'authority under Mahomedan Law to make any 
sort of arrangement as regards the minor’s im- 
moveable property (a). Nur Muhammad v. 
Aimna, 91 P.R. 1907. 

Chattekji and Johnstone, jj. 

Reference (a) 65 P.R. 1893, R. 

(2) Compromise decree affecting minors' in - 
te/cst Compromise filed by pleader tvitTiout * 
guardian's consent— Right to set aside 
compromise decree on grounds other than 
that of fraud. 

In a suit in which minors’ interests are involv- 
ed, where a decree is passed by the Court, upon 
an adjudication of the merits of the case, there, 
no separate suit will lie, except when the decree 
is impugned upon the ground of fraud, and the 
only remedy of the minor is by an application 
for review ; but, where the Court comes to no 
decision, aud the decree is passed simply upon 
the compromise, there, a suit should lie to set 
aside the decree, upon grounds other than fraud. 
Although the minors have set up a case of fraud 
(jua the decree, and failed to prove it, they 
may still be permitted to show by evidence that 
the compromise itself was filed without the 
consent of their guardian and is not, therefore, 
binding upon them. In order that the minors 
be bound by the decree, it fc is not, however, 
enough to show that the sanction of the Court 
was obtained to the compromise. Sureiicba 
Nath Ghost y. Hemangini Bail, 34 C. 83. 
Ghosr and Caspersz, jj. 
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Minor. — {Continued). 

References : — 6 B.L.R. 648=15 W.R. 23 
(P.C.) ; 13 B.L.R. App. 11 = 22 W.R. 213 ; 10 
C. 612 ; 2 C.L.J. 508 ; 3 C.L.J. 119 ; 28 A. 585, 
R. 

(8) Decree against— Representation by Nazir 
as guardian ad litem— Ex parte decree- 
practice and Procedure . 

The mere circumstance that the Nazir, who 
was appointed a guardian ad litem , did not 
defend the suit, ; because he had no instructions, 
cannot affect the validity of the decree. 

The mere fact that a decree is obtained 
cx parte does not make it illegal or invalid. 

Yishnu Narayan y. Dattu Yasu Deo, 9 Bom. 
L.It. 1099. % 

Chanda varkar and Pratt, jj. 

(4) Hindu gill living with maternal grand- 
mother — Father married again — Whether a fit 
guardian — See Act VIII of 1890 (Guardian 
and Wards Act), No. 3, 4 A.L.J. 22. 

(5) Sale of property for benefit of, who calf 
impeach validity of- -See Mahomkdan Law 
(Sale), No. 1, 4 C.L.J. 578-11 C.W.N. 160 = 
34 C. 56. 

(6) Question whether a sale was for benefit 
of the, whether a question of fact or law— See 
Mahomkdan Law (Alienation), No. 1, 4 C. L. 
J. 485 = 11 C.W.N. 71 = 34 C. 36. 

(7) Right of minor member of a joint family 
to sue for partition— See Hindu Law (Parti- 
tion), No. 6, A.W.N. (1907), 80. 

(8) Transferee from the guardian of— in 
possession with the consent of the guardian 
Binding nature of consent on— Guardian not 
personally interested— See Transfer of Pro- 
perty Act, No. 14, 4 A.L.J. 181. 

(9) Grant of letters cf administration to 
husband for use andvbenefit of minor wife— See 
Act V of 1881 (Probate and Administration), 
No. 2, 11 C.W.N. 697. 

(10) Court’s duty in raising issues;* where 

'minors are concerned— See Hindu Law (Joint 

family), No. 3, 9 Bom. L.R. 114. 

(11) Citation on minor — Minor represented 

by applicant as guardian— Proceeding defective 

—Revocation, application for— See Act V of 
1881 (Probate &id Administration), No. 4, 
12 C.W.N. 6. 

(12) Female minor’s, right to sue for com- 
pensation for breach of promise of marriage 


Minor .—(Concluded), 

under the Contract Act and under Buddhist 
Law— See Contract Act, No. 2, U.B.R. (1907)i 
Contract, 5, 

Misjoinder. 

(1) Persons in possession to be impleaded as 
defendants— Partition of joint family pro - 
pet ty , suit for — Parties to such a suit. 

0 

In a suit for partition of joint family property, 
the plaintiff not only impleaded the members 
of the family, against whom he claimed parti- 
tion, but also those, who were in possession of 
portions of the alleged family property. The 
defendants raised the plea of misjoinder. 

Held, that fcliprc was no misjoinder. The 
one main cause of action against all thedefond- 
ants was, that they were in possession of the 
plaintiffs’ shares in the joint family property 
and refused to give thorn up, and if any sepa- 
rate cause of action were alleged, they were only 
subsidiary to the main cause of action. Pandit 
Ikbal Narain y. Pandit Buraj Narain, 10 0.C. 
32. 

Chamikr and Evans, j.cs. 

Reference. — 10 B. 003, R. 

(2) - -of plaintiffs and causes of action— Six 
plaintiffs in libel suit, if suit to be dismissed — 
See Civ. Pro. Code, No. 35, 11 C.W.N. 680. 

(3) Transfer of last male owner’s property to 
different persons at different dates under 
separate deeds- suit for recovery of property— 
One cause of action — No misjoinder — See "Civ. 
Pro. Code, No. 194, 4 A ; L.J. 121. 

Mistake. 

(1) Movable property delivered to defendant 
under erroneous order of Magistrate — Suit to 
recover same by true owner — Limitation— See 
Limitation Act, No. 65, , I M.L.T. 397 = 16 M. 
L.J. 541 = 30 M. 12. 

Mistake of Law. 

(1) Erroneous opinion on a point of law — 
Res judicata— hoc Civ. Pro. Code, No. 15, 
8 Bom. L B. 932 = 31 B. 128. 

(2) Omission to consider part of defence 
owing to erroneous view of Law — Revision by 
High Court— See Civ. Pro. Code, No. 304, 
10 O C. 8. 

(8) Erroneous decision of question of law— 
Re-trial of the same question — See Res Judi- 
cata, No. 17, 17 M.L.J. 250. 
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Mortgage. 

1— General. 

2- t-Anomalaoub Mortgage, 

8 — Conditional Sale. 

4— English. 

5— Equitable. 

* 

6— — Foreclosure. 

7 — Redemption. 

8— Simple Mortgage. 

9 — Usufructuary. 

-1.— (General). 

(1) Mortgagee holding two mortgages over 
same property— -Suit for saic on first mort- 
gage — Subsequent suit on second mortgage 
barred-— Remedy of mortgagee in such case . 

Where a mortgagee, with two mortgages on 
the same property, obtained a decroe for sale of 
the mortgaged property in satisfaction of the 
first mortgage, he is debarred from bringing a 
subsequent suit for sale on the second mort- 
gage, even though ho made no mention of the 
second mortgage in the plaint in the former 
suit (a). But it may be open to him, when the 
decree in the first suit is executed, to enforce 
his»claim on the second mortgage under S. 97 
of the Transfer of Property Act, by proceeding 
against any surplus that remains after satisfy- 
ing the decree. Krishnamachariar y. 
Anangarachariar, 17 M.L.J. 301-2 M.L.T. 
330=30 M. 353. 

Benson and Wallis, jj. 

References 24 A. 429 (P.C.), Appl ; 25 M. 
108, R ; 20 A. 322, Diss. 

(2) Same property mortgaged to one person by 
two deeds — First usufructuary , second sim- 
ple— Suit on the second for sale free of the 
prior encumbrance — Transfer of Property 
Act , Ss. 97 and 99. 

Where a person, holding two mortgages on 
the same property, the prior mortgage being 
usufructuary, and the other a simple mortgage, 
obtains a decree on the latter mortgage, there is 
nothing in the Transfer of Property Act to pre- 
vent the plaintiff from applying for sale of the 
mortgaged property free of encumbrance, and 
have his prior usufructuary mortgage satisfied 
first out of the sale proceeds, and the balance 
.applied towards the satisfaction of the decree 
on the simple mortgage deed (a). Si 99 and 
97 of the Transfer of Property Act dip not ex- 
clude an usufructuary mortgage ; and so, the 


M ortgage. —(Continued). 

1-— (General).— (Continued). 

provisions of these sections may be applied to 
such a mortgage. R&ngaswami Nad an y. 
Subbar ay a Aiyar, 17 M.L.J, 408=2 M.L.T. 
846 = 30 M. 408. 

Bodpam and Miller, jj. 

References 26 A. 14, Biss ; 29 M. 424, 
F; 17 M.L.J. 801, R. 

(3) Same property under two different deeds to 
same mortgagee-— portion sold to satisf y ear- 
lier mortgage— released from the obliga- 
tion of the later mortgage— purchases by 
mortgagees — effect of. 

Where sixteen villages /r*ere mortgaged to 
the same mortgagees under two deeds of 
mortgage of different dates, and the mortgagees 
brought a suit for cale on the earlier 
mortgage, sdld 10 of those villages and pur- 
chased them themselves, held that those 10 
villages must bo deemed to be withdrawn 
tfrom the operation of the mortgage by title 
paramount. The remaining villages were, 
therefore, liable to satisfy the whole of the 
subsequent mortgage. The fact that the mort- 
gagees themselves purchased the 10 villages 
cannot be regarded as having the effect of 
making the property, which was included in 
the oarlier mortgage, responsible for the satis- 
faction of the latter incumbrance { a ). Ra- 
ghun&th Prasad y. Jamuna Prasad Rawat, 

4 A.L.J. 60 = 29 A. 233 = A.W.N. (1907), 81. 

Stanley, c.j., and Burkitt, j. 

References : — (a) F.A. 63 of 1903 and 1906, 
A.W.N. 150, F. 

(4) Suit for pre-emption— Mortgage of right 
in the property sought to be pre-empted — ■ 
Mortgagee obtains a charge — valid mort- 
gage — equity treats as done what ought to 
have been done . 

K brought a suit for pre-emption. He bor- 
rowed jnoney to carry on the suit and mort- 
gaged the property, the subject-matter of the * 
pre-emption suit. Afterwards, he obtained a 
decree. Held that, when the mortgagor acquir- 
ed by pre-emption and got possession of the 
property, equity, treating that as done which 
ought to be done, gave the mortgagee a charge 
by way of mortgage upon' the pre-empted 
share and placed him in the position of a mort- 
gagee. The mortgagees, therefore, could bring 
the pre-empted property to sale (a). 6* ya Din 
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Mortgage. —(Continued) . 

— — 1.— -(General) . — (Continued) . 

t. Kashi Glr, 4 A.L.J. 57 - A.W.N. (1907), 7 = 
29 A. 163. 

Stanley, c,j. and Bubkitt, j. 

References :—(a) 10 H.L. 210 ; 19 0. D. 342. 
10 A. 133 , R 

(5) Holder of first and second mortgages — Two 
mortgage decrees in his favour in different 
Courts — Latter decree on the first mortgage 
silent on the prior decree on the second 
mortgage— Third mortgagee party to both 
suits — Priority . 

On the same property, the appellant held the 
first two mortgages, and the respondent held 
the third mortgage. ^ The appellant obtained a 
decree on the second mortgage in the District 
Munsiff’s Court making the respondent a party. 
He subsequently sued on the first mortgage in 
# the District Court and obtained another decree, 
to which also the respondent was a party. In 
the latter suit, no mention was made of the 
prior decree on the second mortgage. 

Held that, in execution of the latter decree, 
the surplus after satisfying tho first mortgage 
should be paid to the third mortgagee, and the 
District Judge was not at liberty to give priori- 
ty to the appellant’s second mortgage, contrary 
to the terms of the decree. PichuYalyar Y. 
Yadivelan Filial, 17 M.L.J. 332. 

Benson and Wallis, jj. 

Reference :-25 W.R. 187, JR. 

(6) Mortgage suit— Second mortgagee— Sale in 
execution of decree obtained by first mortga- 
gee— Purchase by mortgagor in the benami 
of another-*-Lien and charge of second 
mortgagee , if subsisting— Purchaser, if a 
proper and necessary party to the suit of 
the second mortgagee — Party , objection as 
to , not taken at the trial— Estoppel* 

The effect of a sale, under a power of sale, is 
to destory the equity of redemption in the land 
and to constitute the mortgagee exercising the 
{>ower, a trustee of the surplus proceeds, after 
satisfying his own charge, first, for the subse- 
quent incumbrancers, and ultimately for the 
mortgagor ; the estate, if purchased by a stran- 
ger, passes into his hands free from all the 
incumbrances (a). 

If, upon a sale by the first mortgagee, the 
property is purchased by the mortgagor him- 
self, the mortgagor can only aoquire the 
estate, subject to the second mortgage, upon 


Mortgage.— (Continued), 

i.— (General),— (Continued). 

the principle that it is his duty to discharge 
the estate for the benefit of the second mort- 
gagee ; such purchase does not in any way 
prejudice the second mortgagee, even if the 
second mortgagee was a party to the suit by 
the first mortgagee, * and had an opportunity 
given to him for redemption (i). 

The estate or interest in the land which is 
drawn withiu the operation of a mortgage suit, 
which will be affected and bound by the decree, 
is the estate created and passing by the 
mortgage, or estates or interests subsequently 
acquired by the mortgagor, and enuring by Way 
of estoppel to thc*benefit of tho mortgagee, and 
not only the mortgagor but all persons, deriving 
title from him subsequent to the mortgage and 
bound thereby as holders of different fragments 
of the equity of redemption, are necessary and 
proper parties to the suit to enforce the mort- 
gage (c). 

Tho question whether the title which a third 
person, a purchaser in execution of the decree 
obtained by the first mortgagee, alleges to have 
acquired after tho plaintiff’s mortgage, is or is 
not a real title, which is entitled to priority over 
the mortgage sought to be enforced, is a ques- 
tion which may be tried and adjudged in a 
mortgage suit (d). 

The question is not one of jurisdiction, but 
rather of tho form of the litigation, and tho 
scope of its enquiry, or in other words, a ques- 
tion of multifariousness and convenience affect- 
ing the discretion only, and not the jurisdiction 
of the Court. 

Having assumed the role of being a proper 
and necessary jmrty defendant, having pleaded 
to the merits, a person cannot, after being cast 
in the suit, change front and insist that error 
occurred in making hinr a party defendant. 
Parties litigant are not allowed to assume incon- 
sistent positions in Court ; having elected to 
adopt a certain course of action, thay will bo 
confined to the course which they adopt (<*). 
Bhaja Chowdhury y. Chuni Lai Marwari, 
5 C.L.J. 95 — 11 C.W.N. 284. 

Bamfini and Mookehjee, ?j. 

References (a) 6 I.A. 145*5 C. 198, (211). 
F. (b) 2 Kay and J. 600, 1 John, and Hem. 
222 (228), L.B.- 17 Ir. 515 (527), 1 Mont, Dea. 
and Deg. 333, 4 Deg. $J. and.Gr.474. 37. Ch. D. 
246 (251), 94 U.S. 405, 157 Mass. 57, 31 N.E. 
717, 99 Minn. 490-4& N.W. 568, 5 C hM. 
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1 . — (General ) . — (Contin tied) . 

227, 3 C.W.N.828, 23C. 897, A.W.N. (1903), 
75 = 25 A. 871, 16 I.A. 129 = 17 C. 23, R. (c) 119 
Alabama 430, 33 C. 425 = 8 C.L.J. 205, 45 
Fed. Rep. 18, 34 Michigan 221, 11. (d) 17 
Wisconsin 211 — 24 A.M. St. Rep. 706, 66 Fed. 
Rep. 411, 36 Minn. 59—1 A.M. St. Rep. 635, 
78 Alabama 351* 184 U.S. 559, 123 U.S. 747, 
ll . (e) 110 Missouri 173—19 S.W. 642, 8 
C.W.N. 3G5, R. 

(7) Subsequent purchaser not made a party 
— Sale-Purchase by mortgagee himself— 
Mortgagee’s right to sue for possession — 
Suit for sale — Limitation. 

Where a mortgagee, A, brought a suit on his 
mortgage, without making one 1), a subsequent 
transferee from the mortgagor, a party, although 
he had notice of the transfer, and, in execution 
of the decree obtained in the suit, purchased 
the property himself. 

Held — that a suit by A for the recovery of 
possession of the property from 1) does not lie, 
and A’s only remedy is by a suit for sale (r/). 

Aghore Nath Banerjeo y. Deb Narain Guin, 

11 C.W.N. 314. 

Rampini and Woodboffe, jj. 

References 19 A. 541 and 21 A. 2$5, F. 

( 8 ) Mortgage, suit — Remedy of mortgagee 
against p urchaser of port ion of mortgaged 
property , not made a party within time. 

When, in the course of a suit to enforce a 
mortgage, but more than 12 years after the date 
fixed in the mortgage-bond for repayment of 
the mortgage money, the Court directed that a 
purchaser of a portion of the mortgaged pro- 
perty be added as a party defendant. 

Held — that the suit as against the added 
defendant was barred by limitation. 

Quaere : Whetherdhe portion of the mortga- 
ged property in the hands of the added de- 
fendant was thereby exempted from liability 
under the mortgage. Ramkinkar Biswas y. 
Akhii Chandra Chowdhuri, 11 C.W.N. £50 
(FtB»)s5 C.L.J. 242- 2 M.L. T. 137. 

Maclean, c.j., IIakington, Brett, Mitra 
and Geidt, sj. 

(9) Sale of equity of redemption in povtion of 
mortgaged property to discharge prior mort- 
gage decree — Right of purchase? to recov- 
er purchase money paid by him from puisne 
mortgagee id suit by the latter to enforce his 

m . mortgagee — Revenue sale of portion ofinorU 


- — — 1.— (General)— {Continued). 

gaged property — Re-purchase by purchaser 
of equity of redemption in that portion — 
Rights of purchaser — R ights of puisne mort- 
gagee in that portion — Transfer of Property 
Act , S. 65. 

Where a portion of the mortgaged property is 
sold by the mortgagor to discharge a prior mort- 
gage decree, a puisne mortgagee can enforce his 
mortgage against the portion sold, and the pur- 
chaser cannot claim from the puisne mortgagee 
the purchase money paid by him. 

Under S. 65, Transfer of Property Act, the 
mortgagor must, no doubt, betaken to covenant, 
in the absence of contract to the contrary, to 
pay all public charges in inspect of the mortgag- 
ed property, when the mortgagee is not in 
possession. Not only the mortgagee, but any 
one claiming through him, is entitled to tlm 
benefit of this covenant, but the purchaser of 
the equity of redemption from a mortgagor is 
not a party to such a covenant, and there is no 
obligation on him to pay the public charges 
accruing due in respect of what he has purchas- 
ed, though it may be to his interest to do so 
and avert a revenue sale of the mortgaged pro- 
perty. 

Where a person purchased the equity of 
redemption in a portion of the mortgaged por- 
perty, but before the revenue pattah was issued 
in his name in respect of the portion sold, that 
portion was re-sold by the revenue authorities, 
owing to a default in the payment of revenue 
in respect of the remaining portion of the mort- 
gaged property, and purchased again by the 
purchaser of the equity of redemption in the 
portion sold, the purchaser has absolute rights 
over the portion purchased and is entitled to 
hold it free of the mortgage, and the puisne , 
mortgagee cannot proceed upon that portion. 
Renga Srinivasachari y. Gnanapr&kasa 
Mudaliar, 2 M.L. T. 36=30 M. 67. 

Subramania Ayyar and Miller, jj. 

(101* Execution of decree based on — Sale o( 
one of several mortgaged properties— Pur- 
chase by decree-holder of one of several 
mortgaged properties — Contribution in exe- 
cution-proceedings , not allowable. 

A judgment-creditor, in execution of a mort- 
gage-decree, which directs tfie sale of several 
properties, is entitled to execute the whole de- 
cree by sale of any of the properties, even 
though he himself purchased some of the 
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properties, in execution of another mortgage- 
decree, against the same judgment-debtor. Any 
question of contribution which may arise by 
reason of the purchase by the decree-holder of 
some of the mortgaged properties, must be 
worked out, not in execution-proceedings, but 
in a separate suit properly framed, and in the 
presence of all the necessary parties (a). Ameer 
ChandY. Bakshi Shiv a Per sad Singh, 4 C.L.J. 
573--: 34 0. 13. 

Rampini and Mookerjee, jj. 

References : — (a) 4 C.L.R. 154, App., 4 C.L. 
J. 195 and 4 C.L.J.. 317, doubted. 

(11) Suit to enforce, a mortgage*— Minor' s pro- 
perty, mortgage of, by his natural and de 
facto guardian— Minor's property, if and 
when liable for the mortgage-debt — Benefit 
of the minor — Loan raised on mortgage to 
save ancestral property — Legal necessity — 
Interest , liability to pay, at the contract 
rate — Interest , reduction of, when allow- 
able — Compound interest , when improper . 

The natural guardians of infant co-sharers 
are justified in joining with the male members 
of the family to raise a loan for the preservation 
of the family properties, even though the power 
of the guardians of the infants is a limited and 
qualified power. The loan in such a case is an 
absolute necessity, and not a merely voluntary 
act of speculation, and the mortgage of the 
infants’ properties is binding upon the shares of 
the infants (a). 

It is for the creditor to shew that the rate of 
interest charged was one of necessity cr of 
clear expediency for the bonefit of the infant’s 
estate, and, in the absence of proof of such 
necessity or expediency, nothing more than 
the ordinary rate of interest upon loans on 
good security can be allowed (5). 

In so far as the shares of the mortgagors, 
other than the infants, are concerned, interest 
must be allowed at the contract rate (c). 
Abhiram Pal y. Mukunda Lai Dutt, 5 C.L.J. 
*542. 

Rampini and Mookerjee, jj. 

References : — (a) 6 M.I.A, 393, It ; 20 W.R. 
38, Distd. (b) 12 LA. 47; 11. C 379 ; 18 I.A. 1 ; 18 
C. 311, R. and F. (c) 31 0. 238, referred to. 

(12) Joinder of parties for suits on mortgage 
— Transfer of Property Act, 8. 85. 

S. 85, Transfer of Property Act, lays down 
that, subject to the provisions of S. 437, Civ. 


Mortgage . — ( Continued ) . 

1.— (General)— (Continued). 

Pro. Code, all persons having aii lnterest in the 
property comprised in a mortgage must be 
joined as parties to any suit relating to such 
mortgage, provided that the plaintiff has notioe 
of such interest. Though this section is not in 
force in the mofussil in Lower Burma, it lays 
down a general rule of law that should be fol- 
lowed, in order to avoid needless litigation and 
multiplicity of suits. Tha K&ing Y. Ma Htaik, 
? L.B.R. 241. 

Haktnoll, j. 

References:— 2 U.B.R. (1892-90), 581 and 
580, 3 L.B.R. 15, 18 A. 109, R. 

(13) — Rights of mortgagee — Liability of mort- 
gagor — Personal co venan t. 

The promise to repay the mortgage money 
carries with it a personal obligation. 

Where there was no express or implied cove- 
nant that the mortgage money should be 
realised from the mortgaged property alone, 
nor was there any distinct provision in the deed, 
as to the precise remedy of the mortgagee, if 
the mortgagor failed to repay the amount as 
promised : 

Held, the remedy of the mortgagee was not 
restricted to the mortgaged property only. 

Bhugwan Das Marwat i y. ParirJshwari Prasad 

Singh, 5 C.L.J. 287. 

Ghobk and Goiidan, jj. 

References.— 10 C. 740=: 11 I.A. 82 ; 1G C. 540, 
R. 

(14) — Prior and subsequent incumbrances — 

Sale under decree on prior mortgage —Subse- 
quent suit for sale in satisfaction of puisne 
mortgages, * 

Sernblc that a mortgagee, who holds several 
mortgages from the same mortgagor over the 
same property, cannot, after obtaining a decree 
fof sale on his first mortgage, bring the mort- 
gaged x)roperty to sale, notifying the existence 
of the other mortgages; and then, when the 
property has been sold, institute a fresh suit for 
sale of the same property, on the basis of the 
puisne mortgages. Godha Shukal Y. Balaka 
Kunwar, A.W.N. (1907), 83~4 A.L.J. 253. 
Stanley, c.j. and Bubkitt, j. 

(15) Contemporaneous deed — Sale and agree- 

ment to reconvey— Transaction whether 
mortgage— Intention — Date of repayment— 
Mortgage by conditional sale — Transfer of 
Property Act [IV of 1882), S. 58 (c). * ' 
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-1,-— (Gener ti)—{Gmiinued ) . 

On the conajpiction of two contemporaneous 
documents, one of which purported to be a 
deed of sale, and the other provided that, on 
the vendor repaying the purchase-money men- 
tioned in the deed of sale, with costs, within a 
fixed period, the vendee would return the land, 
and in case he dffi not do so, the vendor would 
deposit the money in Court, and take posses- 
sion: 

Held— that the two documents together did 
not constitute a mortgage (a). 

A certain date of payment is an essential 
element of a mortgage hy conditional sale. 

Kinuram Mondol y. Nitye *Chand Sirdar, 

11 C.W.N. 400 = 6 C.L.J. 20S. 

Maclean, c.j., and Holmwood, j. 

References. -(a) 12 A. 387, F. 4 C.W.N. 153 
= 22 A. 149, I)is. 

(16) Prior and puisne mortgagee— Purchase 
hy each at sale on his mortgage— Rights 
inter se— Suit for jwssession by prior mort- 
gagee — Maintainability — Right of puisne 
mortgagee and purchasers not made parties 
in mortgage suit to redeem — Partial redemp- 
tion— Redemption, pice of— Mode of cal- 
culation — Interest , rate of — Payments made 
by subsequent mortgagee to save property 
from rent sale , if to be taken into account— 
Contract Act (IX of 1872), S. 69— Bengal 
Tenancy Act (VIII of 1885), S. 171. 

A first mortgagee obtained a d eoree f° r SQ l e 
of the mortgaged properties and purchased the 
same in execution, but, when he proceeded to 
take possession, was successfully resisted (i) by 
a second mortgagee, who had meanwhile sued 
on his mortgage, obtained a decree and pur- 
chased some of the properties in execution, and 
(ii) by certain other persons, who had purchased 
some of the other properties from the mort- 
gagor. None of these had been made parties 
in the first mortgagee’s suit, the latter not ha- 
ving had notice of their interest in the mort- 
gaged properties. 4 

Held —that it was not obligatory on the first 
mortgagee to institute a fresh suit for sale on 
his mortgage against these persons, and a suit 
for recovery of possession of the properties, on 
the basis of his purchase, was maintainable (u). 

That, if the defendants wanted to retain 
possession, they {dust redeem the plaintiff, but 
as the plaintiff was both mortgaged and pur- 
chaser, the defendants were not bound to 


M ortg age, —(Continued), 

— — 1.— (General)— (Contimed). 

redeem the entire mortgage, but only to the 
extent of the properties purchased by them (6). 

That, to redeem the plaintiff, it was not suf- 
ficient for the defendants to pay a proportion- 
ate share of the purchase-money paid by him. 
The amount payable must be calculated on 
the basis of the plaintiff’s mortgage. But in- 
asmuch as the plaintiff had already enforced 
that mortgage, and the mortgage*debt had 
been thereby converted into a judgment-debt, 
he was entitled to the contract rate of interest, 
only up to the date of the decree in the 
previous suit, and interest at the Court rate 
subsequent thereto up to the date of payment, 
to be fixed by the decree in the present suit (c). 

Held — that, in taking accounts, credit ought 
not to be gi^en to the defendants for payments . 
alleged to have been made under S. 171, Bengal 
Tenancy Act, to save the properties from sale, 
in execution of a rent decree, inasmuch as the 
first mortgagee was not bound by law to pay 
the amount, within the meaning of S. 69 of 
the Contract Act (d). Gan gad as Bh&ttar y. 
Jogendra Nath Mitter, 11 C.W.N. 403=5 
C.L.J. 315. 

Mookerjee and Holmwood, jj. 

References:— (a) 9C.W.N. 728, = 32 C. 891, F. 
21 A. 801, 22 A. 394, R. (b) 2 C.L.J. 202 and 
7 C.W.H. 723 as 30 C. 755, R. (c) 10 C.W.N. 
592 = 33 C. 590 ; 11 C.W.N. 249 = 5 C.L.J. 106, 
F. 8 C. 79 (88), not folloioed ; 16 I.A. 129 = 17 C. 
23, 37 I.A, 201 = 18 C. 164, 21 I.A. 1 = 21 C. 
366, R. (d) 22 C. 800, R . 

(17) Prior mortgage — Puisne mortgage — Suit 
by prior mortgagee in which puisne mort- 
gagee not a party— Decree— Execution — 
Sale in execution — Rights of the puisne 
mortgagee. , 

Where a prior mortgagee sues his mortgagor, 
for sale of the mortgaged property, without 
making a puisne mortgagee a party to the suit, 
the latter is, in no way, affected by the suit or 
its results. Thus, if the property is brought to 
sale in execution of the decree, and is bought 
by a third person, the puisne mortgagee has 
against him precisely the same rights as he bad 
collectively against his mortgagor and the prior 
mortgagee, pie,, he may sue to redeem the per- 
chaser as mortgagee, or 

to foreclose, or suffer himseU to be redsemed by 
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Mortgage. —{Continued), 

1.— (General).— (Continued), 

him. Pandurang v. Sakha rc hand, 8 Bom. 
L.R. 801 = 31 B. 112. 

Bussell, Ag. c.j. and Beaman, j. 

(18) Non-payment of consideration agreed, 
effect of. 

Failure or delay in payment of full consider- 
ation, either to the mortgagor or to a prior 
incumbrancer, after such payment has been 
demanded by the mortgagor, avoids the mort- 
gage and destroys the mortgagee’s lien and 
right to possession even on subsequent tender 
of the unpaid consideration, in the absence of 
a specific contract postponing payment, it 
being immaterial whether the failure or the 
delay has or has not 9a used inccfiivenience or 
loss to the mortgagor. In the absence of 
express stipulation postponing payment, it will 
.be presumed that payment is intended to bo 
made immediately or within reasonable time, 
according to the circumstances of each case. 
Gokal Chand v. Rahman, 59 F.B. 1907 (F. B.). 
Read, Robertson and Lal Chand, jj. 

Inferences : -16 P.R. 1884, Diss ; 153 P.R. 
188-2, 27 P.R. 1886, 100 P.R. 1889, 103 P.R. 
1906, It. 

(19) Usufructuary mortgage— Suit for de- 
claration that a mortgage is nominal , 
fraudulent , collusive , without consideration, 
and inoperative — Co-defendants — Res judi- 
cata— Civil Procedure Code (Act XIV of 
1382), S. 13 — Appeal , Court of , not decid- 
ing a matter — Decision , effect of — Pos- 
session and mesne profits, suit for — Conver- 
sion of suit for possession into one for 
redemption, if and when permissible — lie- 
cital in mortgage deed as to consideration — 
Evidence, admissibility in— Onus. 

When the decision of a lower Court is taken 
on appeal to a superior tribunal, and that 
tribunal, for any reason, does not think fit to 
decide the matter, it is left an open question (a). 

If the appellate Court declines to decide an 
issue and disposes of the case on other grounds, 
the judgment of the first Court upon that 
issue is no more a bar to a future suit, than it 
would be, if that judgment had been reversed 
by the Court of appeal (b). 

A decision does not operate as res judicata 
between co-defendants, unless it is established 
that there was a conflict of interest amongst 
the defendants, that the adjudication between 
the defendants was necessary to give the 


j Mortgage.— Continued). 
j i.— (GenepaI).~(Con<intted). 

j appropriate relief to the plaintiffs and that the 
J judgment did define the real rights and obliga- 
j tions of the defendants inter se (c). 

\ As against persons, who were not parties to 
a mortgage transaction, the recital in the 
mortgage deed that the consideration his been 
paid is no evidence, and the umts is upon the 
mortgagees to prove affirmatively the reality 
and necessity of the transaction (d). 

As against the mortgagor, on the other hand, 
the recital in the deed is weighty evidence, 
and the onus lies upon the mortgagor tj 
establish that the statement contained m fchj 
deed is untrue. What a party himself admits 
to be true may reasonably bo presumed to bj 
so, but the party may prove the statement to 
have been mistaken or untrue (<#). 

Where a plaintiff has rested his casi upon 
fraud, when the case of fraud has failed, he 
cannot be permitted to support it upou an 
entirely different and inconsistent ground. 
Although, therefore, a suit, brought us one 
for possession, may, in the discretion of lire 
Court, where the circumstances of the case 
permit it, be converted into one for redemp- 
tion, on the assumption that the mortgage w As 
valid and binding, a plaintiff must ordinarily 
succeed on the case he has made in the plaint 
and, unless there are special circumstances, an 
action instituted for purposes absolutely incon- 
sistent witli redemption cannot be converted 
into an action to redeem (f). Ghurphekni y. 
Purmeshar Day&lDubey, 5 C.L.J. 653. 

Mookerjee and Holmwood, jj. 

Deferences : — (a) 8 C. 631, It. (b) 6 B. 110 ; 

7 C. 381, It. (c) 31 C. 95 ; 5 C.L.J. 611, It. (d) 

6 C. 268 ; 17 A. 428, It. (e) 6 M. and W.. 664 ; 
34 I. A. 27, R. (f) 5 C.L.J. „527; 3 O.W.N. 325 ; 

14 M.I.A. 53 ; 1 H.L.C. 605 ; 2 Phil], 310 ; 1 
K/and J.671, R. 

(20) Suit by mortgage unthout making person 
* in possession a party to suit — Purchaser 
in execution sale — Suit for possi'ssion by 
purchaser, maintainability of. 

T he plaintiff purchased certain property in 
execution of a mortgage decree for sale obtained 
by the mortgagee again • t the mortgagor. Aflcr 
the mortgage, but before the suit thereon, the 
mortgagor assigned all his rights in the mort- 
gaged property to certain portions, who were 
not made parties to the suit on the mortgage. 

♦ c 42 ■* 
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The purchase*.^ t auction-sale sued for posses- 
sion against the assignees of the mortgagor. 
Held , that the suit for possession would not lie, 
as the only right purchased by the plaintiff was 
the right of the simple mortgagee, viz., the 
right to enforce a sale. Kanaran y. Unnooli, 
17 M.L.J. 431. % 

» Benson and Wallis, ,tj. 

References:— W A. 541, F; 16 B. 486, 10 B. 

86 ,/). 

(21 ) Sale under first mortgage— surplus sale 
proceeds — second mortgagee entitled to — 
appeal against order awarding surplus pro- 
ceeds— Practice — Appeal treated as revision 
— Civ, Pro . Code , S. 244. 

Two brothers, K and T, mortgaged their 
property to B. K then mortgaged his share to 
T’s interest passed to other persons. B brought 
a suit for sale upon his first mortgage and 
obtained a decreed The sale of the property 
satisfied the first mortgage and left a balance. 
B applied for half the money so left, as a second 
mortgagee of K's share. The first Court adjudi- 
cated upon the rights of parties and awarded 
half to B and half of the money to transferees 
of T*s share. The lower appcllatfe Court 
reversed the decree. Heki that B was entitled 
to half of the surplus sale proceeds as a second 
mortgagee of K’s share (a). 

Held, also, that the more regular procedure 
for the first Court would have been to rofer the 
rival claimants of the money to a civil suit to 
establish their respective rights. 

Held, further , that there was no question 
relating to the execution, discharge or satisfac- 
tion of the decree within the meaning of S. 244, 
C.P, (Sode, as between the decree-holder or his 
representative on the one side, and the judg- 
ment-debtor or his representative on the other, 
and no appeal lay from the order of the Codrt 
of first instance. 

Appeal treated as revision and followed. 

BakhUmar Lai y. Baru Mai, 4 A.L.J. 492 = 
A.W.N. (1907), 201. 

Banerji, j. 

Reference : — (a) 18 B. 681, R. 

(22) Puisne mortgagee obtaining a decree for 

sale after redeeming a prior usufructuary 
mortgage, tjfopt of -^whether objection could 
be raised in execution. i 


Mortgage*— (Continued). 

— — 1 . -(General) . — (Con Rimed) . 

Where a subsequent mortgagee obtains a de- 
cree for sale upon his simple mortgage, on con- 
dition of his redeeming a prior usufructuary 
mortgage, which he redeems and obtains pos- 
session, the judgment-debtor is not competent 
to object to the sale on the ground that, being 
in possession of the property as a usufructuary 
mortgagee, he could not sell the property in 
execution of his simple mortgage. Jai Gobind 
Tewari v Patesri Partab Narain Singh, 4 
A.L.J. 765 = A.W.N. (19071,286. 

Knox, j. 

References : — 26 A. 14, 25 A.W.N. 11, D. 
The rule laid down in 13 A. 432 should not be 
extended. # 

(23) Purchaser in execution of mortgage-decree 
— Previous purchaser of mortgagor's right 
not made a party to the mortgage suit, right 
Of- ' 

A purchaser in execution of a mortgage- 
decree has no right to retain possession of the 
property, obtained through Civil Court, against 
a purchaser of the equity of redemption, who 
was not a party in the suit on the mortgage, 
and who had obtained and remained in posses- 
sion till the sale in execution of the decree in 
the mortgage suit (n). Habibull&h v. Jugdeo 
Singh, 6 C.L.J. 609. 

Rampini aud Brett, jj. 

References : — (a) 24 W.R. 94; (1891) A. C. 
69, 8 C. 79, D. 

(24) Fstoppel — Prior mortgagee, no party to a 
suit on a subsequent mortgage— Property 
advertised for sale as free from incumbrance 
— Prior mortgagee bidding for it without 
notifying his mortgage. 

M was a prior mortgagee of the property in 
dispute. It, a subsequent mortgagee, brought 
a suit without making M a party and obtained 
a decree. The property was advertised for 
sale as without any incumbrance. M was 
present at thd time of sale and bid for the 
property, but did not notify his own claims. 
Held, that he was estopped from disputing the 
claim of the purchaser in execution of the subse- 
quent mortgage decree. MaujiRam y. Moahan 
fcingh, 4 A.L.J. 709=* A.W.N. (1907), 278. 
Griffin, j. 

Reference ■ 9 A. 413, i). * 

(25) Mortgage security, suit to enforce— Par- 
tition, subsequent, effect of, on the securities 
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— Mortgagee, right of, to enforce security- 
purchasers of equity of redemption from 
mortgagors, right of— Priority— Subrog a- 
tion-- Substituted security , principles for 
aspertainment of— Release of lien by mort - 
gagagee , effect of— Release of one joint - 
mortgor, effect of— Redemption of share of 
mortgage by other joint-mortgagor. 

The mortgagee of an undivided share in 
joint-property is entitled only to property 
allotted on partition to the mortgagor, if the 
partition was fair and equal and is not vitiated 
by fraud, and he is entitled to proceed against 
what may be called the substituted security (a). 

The principles on which substituted securities 
should be ascertained, discussed and explained. 

A mortgagee, who has a security upon two 
or more properties, which he knows to belong 
*to two different persons, cannot* release his 
lien upon one, so as to increase the burden 
upon the others, without the privity and con- 
sent of the persons affected. The purchasers 
of the properties not released are entitled to 
insist that no more than a proportionate share 
of the mortgage debt shall be levied upon the 
properties in their hands (6). 

Where a mortgagee has, gratuitously or 
otherwise, released one of the joint-mortgagors 
and his share of the property, the mortgage- 
debt is split up, and redemption of a share 
becomes permissible, so that the other joint- 
mortgagor is at liberty to redeem his share on 
paying a proportionate part of the mortgage 
money. 

The principles upon which the right to claim 
subrogation arises explained (c). Hakim Lai 
v. Ram Lai, 6 C.L.J. 46. 

Mookkrjee and Holmwood, jj. 

References (a) 1 I. A. 106-21 W.R. 283, 
R ; (b) 1 C.L.J. 337, 2 C.L.J. 202, 33 C, 613 
(622) as 3 C.L.J. 576, 33 C, 890, R ; 25 A. 79, 
28 A. 174, 29 M. 217, Dm ; 15 B. 186, 5 A. 257, 
R ; (c) 5 C.L.J. 611, F. • 

(20) Mortgage decree , whether attachment 
necessary far .execution of— Attachment 
of property — Application for removing at- 
tachment — Civ. Pro, Code, S. 278, 

It is not necessary for a mortgage decree- 
holder to attach the property which forms the 
subject of the mortgage. 

But even if such decree -holder has taken out 
an attachment which it is not necessary for 
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him to do, S. 278, C.P.C., is not applicable ; 
aud so, no application will lie under that sec- 
tion for the removal of the attachment. GofcatO 
¥. P0 Hla, 4. L.B.R. 82. 

Hartnoll, j. 

I 

Reference : — 4 C. 631, R apd F, 

(26- u) Mortgage by Hindu widow without legal* 
necessity — Mortgagee spending money on 
repair of mortgaged property — Suit by rever- 
sioner — Right of mortgagee to recover money 
— See Hindu Law (Widow), No. 14, 9 Bom. 

L. R. 1181. 

(27) Mortgage «by guardian — Belief of mort- 
gagee in the existence of reasonably credited 
necessity— See Act V or 1881 (Probate and 
Administration), No. 6, 2 M.L.T. 343. 

( 28 ) Mortgage deed, suit on — Denial of execu- 
tion and passing of consideration— Plea set up 
by mortgagor or third person — Difference in 
burden of proof— See Burden op proof, No. 
4, G C.L.J. 659. 

( 29 ) Mortgage deed — Construction —Liability 
of mortgagee to pay increased Government 
revenue— See Transfer of Property Act, No. 

45, 17 M. L.J. 517. 

• 

(30) Misjoinder of parties and causes of action 
—Parties to mortgage suit — See Civ. Pro. 
Code, No. 53, 17 M.L.J. 515. 

(31) Application of principle of subrogation — 
See Subrogation, No. 2, 6 C.L.J. 184. 

(82) Mortgagor’s personal liability for costs- 
See Transfer of Property Act, No. 57,17 

M. L.J. 317. 

(33) Limitation applicable to simple and Eng- 

lish mortgages— 8ee Limitation Act, No. 104, 
11 C.W.N. 1005. * 

(34) Adverse possession Uy mortgagee during 
continuance of mortgage — See Mahomedak 
Ljfw (Succession), No. 3, A.W.N. (1907), 22i. 

(35) Void assignment of mortgage— Suit by 
assignor for recovery of money reoeived by 
assignee— Limitation Act — Article applicable— 
See Limitation Act, No. 70, 17 M.L.J. 452. 

(36) Mortgage of undivided interest of a 
Hindu co-parcener— Right of mortgagee to a 
declaration that he has a lien over the mort- 
gaged share— Remedy of mortgagee— See Hindu 
Law (Joint Family), No. 2, 10 ChC. 289. 

(37) Mortgagor, duties o£ when taking a 
mortgage from manager of joint Hindu family} 
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Mortgage,— {Continued ) . 

1 . - (General) .— ( Continued ) . 

when there are minors in the family — See 
Hindu Law (Joint Family), No. 3, 9 Bom. 
L.R. 1114. 

(38) Mortgage by son of the owner of the hold, 
ing while owner alive — Effect of mortgage after 
owner’s death— See Act fill op 1865 ( Bengal 
Rent Recover), No. 1, 6 C.L.J, 43. 

• (89) Decree for sale on a — Rate of interest 

alter date fixed for payment — See Transfer 
of PuoFETy Act, No. 52, A. W.N. (1907), 60. 

(40) Objection by party defendant to sale of 
property ordered by mortgage doeree to be sold 
— See Civ. Pro. Code, No. 127, 16 M.L.J. 
545 — 30 M. 26. 

(41) Decree for possession of equity of 
redemption — Decree-holder vvronglully obtain- 
ing possession of property instead of equity of 
redemption — Suit by mortgagee claiming re- 
stitution of property — See Civ. Pro. Code, 
No. 112, 5 P.K. 1907. 

(42) Sale of the property after the usual 
period of six months— Personal liability for 
the unpaid balance — Mortgage decree should 
only reserve liberty to apply — Attachment of 
other property under personal decree— Son 
born to mortgagor after the sale of the mort- 
gaged property, but before the sale of other 
property uuder the personal decree — Son en- 
titled to have exempted his share in the 
property from sale — See Transfer of Property 
Acr, No. 62, 9 Bom. L.U. 199. 

(43) Property liable to be sold in execution 
is subject to mortgage — Mortgagee’s right to 
have property sold free of mortgage —See Civ. 
Pro. Code, No. 163, 3 L.B.K. 275. 

(44) Execution sale of property “free from 
mortgage” and “ subject to mortgage”— Pro- 
cedure — See Civ. Prq. Code, No. 167, 3 L.B.R. 
258. 

(45) Compromise decree giving mortgage-Se- 
cree for debt not secured by mortgage, validity 
of— Public policy — Minority of some of Uie 
defendants— See Civ. Pro. Code, No. 213, 17 
M.L.J. 200. 

(46) Portion of mortgaged lands declared net 
liable for mortgage debt— -Appeal against such 
mortgage decree — Mortgage-debt greater than 
the value of exonerated property— -Value of 
appeal— See Court Fees Act (VII of 18701, 
No. 17, 1 M.L.T. ail (F.S.) = 16 M.lij. 468 = 

30 M. 96. 


| Mortgage . — (Continued). ■ * 

- — — 1. — (G eneral) , — {Continued ) . 

(47) Sale in execution — Purchase of undivid- 
ed share in property partly incumbered — Pre- 
sumption— See Execution of Decree, No. 8, 
AAV.N. (1907), 131. 

(48) Application for execution— Mortgage 
decree— Mortgagee in possession -‘••Accounts— 
Limitation— See Limitation Act, No. 126, 5 
C.L.J. 289. 

(49) Sale of mortgaged property-Price applied 
to payment of mortgage debts— Payment not 
made by purchaser but by mortgagor — See 
Transfer of Property Act, No. 44, A. W.N. 
(1907), 85. 

(50) Deere* for sale orui mortgage — Property 
ordered to be sold not susceptible of sale in 
part — Abandonment of claim to sell such part 
— See Transfer of Property Act, No. 59, 
A. W. N. (1907), 88. 

(51) Mortgage of occupancy rights — Rights 
not saleable — Personal decree ought not to be 
given— See Transfer of Property Act, No. 
60, 4 A. L. J. 157. 

(52) Attesting witness to mortgage deed not 
called- -Admissibility of deed in evidence to 
enforce personal covenant — See Evidence 
Act, No. 12, 2 M.L.T. 175. 

(53) Mortgage of impartible zemindari by 
holder and , members of his family standing in 

| the line of succession to the zemindari— Spes 
snccessionis — See Transfer of Property Act, 
No. 8, 2. M.L.T. 167. 

(54) Zuri-Peshgi lease— possession not deli- 
vered to mortgagee — Suit for recovery of pos- 
session dismissed — Suit for compensation — See 
Limitation Act, No. 83, 4 A.L.J. 249. 

(55) Mortgage by mortgagee of his rights as 
such, but without assignment — Rights of sub- 
mortgagee and of puisne mortgagee — Meaning 
of “ mortgaged property ’’—See Sub-Mortgage, 

No. 1, 4A.L.J. 273. 

* 

(56) Portion of mortgaged property acquired' 
for public purposes— Mortgagee’s right to 
compensation awarded— $ee Act I of 1894 
(Land Acquisition), No. 16, 17 P.R. 1907. 

(57) Suit in forma pauperis— Property of 
defendant sold to realise Court fee— Property 
sold subject to mortgage — Mortgagee’s rights 
—See Forma Pauperis, No. 3, A. W.N. (1907), 
157. . 
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Mortgage. —(Continued) . % M ortgage. — ( Continued ) . 

(General).— (ConcludM), -^p— (Conditional Sate}.— (Con^nwerf). 


(58) Mortgages executed ou the same day— 
Priority— Joint tenancy or tenancy in com- 
mon when neither proved to have been Rout- 
ed before the other — See Appellate Court, 
No. 1, 11 C.W.N. 732. 

(59) Subrogation when arises — First mort- 
gagee not necessary party in suit to enforce 
second mortgage— See Subrogation, No. 1, 
5 C.L.J. 611. 

( 60 ) Suit by Otti or usufructuary mortgagee 
who fails to get possession of the .mortgaged 
property — Limitation — See Limitation Pecu- 
lation (Travancore), No. 3, 22 T.L.R. 213 
(F.Bh 

(01) Suit to set aside sale of property subject 
to mortgage — Value of suit— Jurisdiction Sec 
Valuation of suits, No. 5, 22 T.L.R. 86. 


section 3 of the Act, to refer the matter, after 
a suit has been filed, to the Collecter, as the 
mortgagee had become ipso facto owner of the 
, property by purchase, although he had still to 
sue for posse&ion. 

When the Collector, acting under S. 9 (2) of 
the Act, declines to interfere, he thereby sanc- 
tions the permanent alienation. This is speci- 
ally so, when, by his non-interference, the 
proprietary right in the land will shortly pass 
to a non-agriculturist mortgagee. 

Conditions of sale are only absolutely and 
necessarily null and void by the operation of 
the Act, if occurring in mortgages after the 
commencement of the Act. Bichha Lai Y. 
Gumani, 93 P.R. 1907. 

Chattkrj.ee and Johnstone, jj. 


2.— (Anomalous Mortgage). 

(1) Mortgage of a usufructuary Character- 
Personal covenant to pay— Mortgagee’s right 
to sue for sale— See Transfer of Property 
Act, No. 41, 10 O.C. H. 

3. H Conditional Sale). 

(1) Reference by Civil Court to Collector under 
S. 9, sub -section 3 of Punjab Alienation of 
Land Act (XIII of 1900) -Colled or declined 
to interfere— Proper procedure— -Regulation 
XVII of 1306— Suit by mortgagee for pos- 
session. 

By a mortgage deed, the mortgagors, agi icul- 
turists, agreed that, if the total sum due, prin- 
cipal and interest, was not paid oil on the expiry 
of five years from the date of the deed, the land 
should be deemed as sold to mortgagee. Before 
the five years’ term expired, the Punjab Alien- 
ation of Land Act came to force. The mort- 
gagee applied to the District Court for issue of 
notice of foreclosure under Reg. XVII of 1806. 
The Judge referred the matter to the Collector 
under S. 9 of Act XIII of 1900. The Collector, 
on the mortgagors’ raising objection to the new 
mortgage proposed by him, decided tlpit noth- 
ing farther could he done and so returned the 
paper to the District Judge. The notice of 
foreclosure and the year of grace having ex- 
pired, the mortgagee brought a suit for posses- 
sion as owner. 

Held, that the Punjab Land Alienation Act 
had not acted as a bar for the completion of 
the foreclosure under Reg. XVII of 1806, and 
the Civil Court was not bound, under S. 9, sub- 


(2) Deed executed prior to Transfer of Proper- 
ty Ad — Special Covenant to pay costs sepa- 
rately — Pii force ability of such Covenaht . 

Where the defendant executed a mortgage by 
conditional sale, before the Transfer of Property 
Act came into force with a special covenant 
that the costs of the foreclosure suit shall be 
41 separately paid by him ”, held : — , 

(1) that there is nothing in S. 86 of the Trans- 
fer of Property Act to shut out the discretion of 
the Court in allowing costs, or in making the 
mortgagor presonally liable for them, which is 
conferred by S. 220, C.P. Code (a). 

(2) that the special agreement of the parties 
is expressly saved by S. 2 of the Transfer of 
Property Act and that the parties will be 
bound by that agreement. Dhoundu Pandit v. 
Mahant Daulatpuri, 3 N.L.R. 97. 

Drakk-Brockman, o.j.c. 

References : — (a) 14' ft. 185, 11 A. 179, 13 C. 
P.L.R. 74, 12 C. P. L.R* 78, F. 

( 3 ) Foreclosure by mortgagee under llegula- 

* tion XVII of 1806 , suit for proprietary pos- 
session subsquent to, cause of action fm\ 

• ivhen arises limitation ♦ 

Where a mortgage-deed provided for redemp- 
tion within two years, and on default, the 
mortgagee foreclosed the mortgage, allowing 
one year of grace, under Regulation XVII of 
1806, on subsequent proceedings by the mortga- 
gee for proprietary possession, it was held, that 
there was no time-limit for such an application 
mAde under the Foreclose Regulation and 
that even assuming that he had only twelve 
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Mortgage— {Continued). m lfy>rtgag»— (Continued). 

8. — (Conditional i»iA\.—(Cmclu0fd). -^—*8.— (E#Htabie)— (ConcJuded). 

years, from the due date within which to insti- allowed on the amount decreed and costs, 
tute such proceedings, the period would begin Lj from th$,d ate of the suit to the date of reali- 
to run only from the date of the expiry Atho . zatio^ 


year of grace when alone the mortgagor’Afcight 
to possession first determined, fak Cwfa&-% 
Sohel Singh, 65 P.R. 1906 =*72 PJ..R. 19® ^ 
Lal Chand, 3^ ’ : * 

die fer cnees 90 P.R. 1895 (F.BJ, F. 3£, P. 

R. 1899, D. 

(4) Valid notice of foreclosiife, under Reg. 
XVII of 1806 — Objections lb notice made on 
appeal for the first time— Validity — See Reg. 
XVII op 1806 (Bengal), No. i; 105 P.R. 1907. 

(5) Mortgage by member of agricultural 
tribe— Reference to Deputy Commissioner — 
See Act XIII op 1900 (Punjab Alienation of 
Land), No. 8, 4 P.R. 1907 = 20 P.W.R. 1907. 

(6) Money decree on mortgage— Sale of equity 
of redemption — Mortgagee’s title on purchase 
—See Transfer of Property Act, No. 69, 
157 P.L.R. 1906 = 2 P.R. 1907. 

(7) Sale and agreement to re-convey— Date 
of repayment essential — Transaction whether 
mortgage- -Intention of parties— See Mort- 
gage (General), No. 15, 11 C.W.N. 400. 

4. — (English). 

(1) Power of sale, sale under — Covenant by 
mortgagor to waive irregularity in sale — Pur- 
chaser buying with notice of irregularity — 
Title of purchaser — See Transfer of Property 
Act, No. 2, 11 C.W.N. 1109. (P.C.h 

8.— (Equitable). 

(1) Deposit of title deeds of immoveable pro- 
perty — Promissory note —Onus of proving 
non-receipt of consideration and payment 
of Interest — Enforcement of exhorbitant rate 
of interest — Further interest on the amount 
decreed and costs allowed— Pleadings, fact 
alleged and not denied taken as admitted — 
Question of non-registration not arising 
—Act III of 187 7, Ss . 17 and 19— Act XX VI 
of 1885, 8. 118 . 

Held that (a) in the case of a promissory 
note, the onus of proving non-receipt of full 
cosideration and payment of interest thereon 
lies on the promisor ; (b) a contract of paying 
interest at the rate of Rs. 36 per cent, per 
annum, entered therein, is enforceable by law, 
and the rate cannot be reduced simply^ on |ha 
ground of its beingaexhorbitant, and (c) /tljpt 
further interest at 12 per cent, per annum can 


* Held, also, that deposit of title deeds of im- 
jnbveablc property with the creditor, for the 
purpose of giving him the right of recovering 
his debt, in case of default, from the said pro- 
perty, creates an equitable mortgage in his 
favour,, and is recognised and enforceable by 
l$w in India just like an ordinary mortgage. 

Held, further, that (a) a fact alleged in the 
plaint, and not expressly denied by the de- 
fendant, is taken to have been admitted by 
the latter, and there is no necessity for the 
former to prove it ; and that (5) the fact is 
also reduced to writing in a document of 
which registration is compulsory makes no 
difference and (c) the question of non-regis- 
tration of theSjaid document does not arise at 
all in such a case (a). Gurditta Mai Y. Gulam 
All, 58 P.W.R. 1907. 

« Rattigan and Shah Din, jj. 

References: — (a) 2 P.R. 1902, D; 113 P.R. 
1880, 17 A. 252, 1 B. 237, 3 B. 329, 10 B. 644, 
14 B. 269, 3 C. 174, 13 C. 322, 33 C. 410, 7 B. 
L.R. 38 and 11 B.L.R. 405, R. 

6,— (Foreclosure). 

(1) Nature of proceedings between decree nisi 
and order absolute — Res judicata — Necessity 
for notice before passing order absolute — 
Setting aside ex parte order absolute — Ex- 
tending time for payment — Burden of proof 
—Civ. Pro . Code, 8s. 108, 692, 647- 
Transfer of Property Act, S. 87. 

The proceedings between a decree nisi in a 
mortgage case and the order absolute are 
neither a continuation of a pending mortgage 
suit, nor are they proceedings in execution of 
a decree under the Civ. Pro. Code, The decree 
nisi in a mortgage suit is undoubtedly a decree 
which decides the suit as such, and it is, as 
regards the Court making it, a final adjudica- 
tion upoh all the issues raised in the suit, 
which it is necessary to decide for the purpose 
of determining the controversy between the 
parties, and those issues become res judicata, 
whether or not an order absolute is subsequent- 
ly passed. Such proceedings are taken in 
accordance with the special previsions of the 
Transfer of Property Act and are absolutely 
independent of Chapter XIX, Civ. Pro. Code 
(a). 
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-(Continued). 


When the holder of a decree nisi makes a>w 
application for an order under S. 87, Tr&asfer 
of Property Act, the Court is bound by ^fc47, 
C.PC., to issue a notice to the opposite party, 
informing him of the fact that such an applica- j 
tion has been made, and the date fixed for 
hearing the non-applicant against it. A notice 
is necessary, because, (1) S. 647 of the Code is 
a statutory provision, which, on an application 
under S. 87 of the Transfer of Property; Act, 
requires procedure analogous to that prescribed 
for suits, as far as possible, and necessarily 
implies the issue of notice to the non-applicant ; 
(3) In view of the above statutory provisions, 
no analogy can be ,drawn frorr\ the practice of 
the English Courts ; (3) The decree nisi gives 
the judgment-debtor no notice of the date 
when an application is made for an order abso- 
lute on an allegation of non-payixfent. Such an 
application may not be made for months after 
expiry of the data fixad for payment, and it 
may be made notwithstanding payment, or ii% 
spite of some compromise. The judgment- 
debtor is, therefore, clearly entitled to appear 
and be heard in response to it (6). 

If an order absolute is made ex-par te. the 
Court may, on grounds analogous to those stated 
in S. 108 of the Code, set it aside and resume 
the proceedings inter partes. It is also open to 
review and revision in the same way ; and at 
least one appeal is generally allowed in respect 
of jt. 

Notice of proceedings for an order absolute 
is not, however, an invitation to redeem, nor 
is it a second decree nisi calling for redemp- 
tion. The provisions of tlie law as to fore- 
closure absolute, following upon non-pay- 
ment within the time limited, are imperative 
and can only be delayed, upon good cause 
shown by the party, who was given the right 
to redeem. Unless an extension of time is 
made upon good cause, the Court has no juris- 
diction to refuse or even to delay the order 
absolute, and it equally has no jurisdiction to 
allow redemption after due date, without so 
extending the period originally fixed by it (c) ; 
and if the Court does so, it acts ultra vires, so 
as to justify Interference under S. 622 of the 
Code. 

The onus is ott the judgment-debtor to skew 
good cause for the extension of time. Seth 
fi&gur&ndM y. Shridhar, 3 N.L.R. 55. 

SSAHYeK, A.jr.G. 


References (a) 2 N.L.B, 178, Dks ; 11 
f. W.N. *68, F. (b) 9 C.P.L.R* 5 ; 29 C. 644, 
2 N.L.H. 187, F. 

i re-pay mortgage tnoney in 

^^^tdmm^Agreeinent to treat mortgage 
sale M default of paying instalments — 
f application of lieg. XVfl of 1806— Mean- 
ing of the term “ stipulated period M in S**f 
of the regulation. 


Regulation of 1806 does not apply to 

the case of a mortgage, in which there is no 
stipulated period for redemption, but there is a 
condition that "the mortgage debt is to l*) 
re-paid in annhat instalments, and that on 
default the land should be deemed to have been 
sold for the balance due at the time of default 
(a). The term “stipulated period ’* in S. 8 of 
the regulation means stipulated period for re- 
demption, l.e., the full term, on the expiry of 
which the mortgage money is payable, although 
the mortgagee may, on a default being made, 
sue to foreclose at an earlier period under the 
terms of the deed. A foreclosure notice issued 
before the expiry of the stipulated period is 
premature and useless (6). Har Gopal Y. 
Bhagwan Sahai, 70 P.R. 1907. • 


Chatterji and Johnstone, jj. 


References : — (a) 50 P.R. 1906, F. (b) 23 C. 
228 (P.C.), F. 

(3) Regulation X VII of 1806 — Foreclosure of 
mortgage — Proof of observance of conditions 
of Regulation — Effect of absence of notice of 
foreclosure. 

In order that a mortgagor, who has mort- 
gaged certain land, by way of conditional sale, 
may be deprived of his right of redemption, by 
reason of the mortgage* having been foreclosed 
under the Regulation, t the mortgagee, who 
relies on foreclosure proceedings having worked 
» forfeiture of the estate of the mortgagor, 
must prove affirmatively the due performance 
of every condition necessary to b • established 
under the Regulation, before the foreclosure 
can attach upon such estate (a). 

Where, therefore, the notice of foreclosure 
prescribed by the Regulation , which was alleged 
to have been issued to the mortgagor, was not 
on the record of the foreclosure proceedings, 
the non-existence of the notice is a fatal defect 
an&ibe Court could not, on the strength of 
thp>rder of the District Judge which showed 
that the mortgagor appeared in person before 
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M ortgage . — ( Continued ). 

6. — (Foreclosure) . — {Continued )&. 

him, and was warned that he would be preclud- 
ed from raising any objection, if he did not 
redeem within one year, presume that notice 
has been issued to the mortgager, and that it 
was accompanied by a copy of the mortgagee’s: 
petition for foreclosure anti bore the seal and 
the official signature of the District J udge — a 
defect in any of these vitiating the foreclosure 
proceedings, Sochet bingh y. Dial Singh, 16 
P.B. 1907. 

Shah Din, j. 

References : — (a.) 16 P.B. 1888, 1.06 P.K. 1889, 
24 P.B. 1895, 29 P.B. 1898, 48 P.B. 1902 and 71 
P.B, 1203, R. 

(4) Notice of foreclosure before period for re - 
payment , whether valid and effective — Re- 
gulation XV 11 of 1800, S. 8 , demand by 
mortgage under, when should be made .. 

The question for consideration in this case 
was whether the notice of foreclosure issued to 
the mortgagor before the period for redemption 
with the year of grace actually expired was a 
valid notice so as to effect the foreclosure at the 
expiry of the year of grace. Held , the mortgage, 
not being redeemable, and the mortgagee not 
entitled to payment until after the expiry of 
the grace, any notice before such period could 
have no effect towards foreclosure. 

Also the demand by the mortgagee provided 
for by S. 8, by Regulation XVII of 1806, can 
he made only after the mortgage money falls 
due. 

The further contention in the case, that the 
regulation cannot extend the stipulated period 
for payment, was held untenable in view of S. 7 
which refers to the year of grace as the “exten- 
ded period” (a). Sant {Singh y. Jiwan Mai, 119 
P.B. 1906—81 P.L.R. 1907. 

Reid, c.j. & Chatteiwi, j. 

Reference ; — (a) 23 C. 228 (P.C.), P. 

(5) Foreclosure of mortgage by conditional 
sale— notification to mortgagor -See Regula- 
tion XVII of 1806 ( Ben gal) , No. 5 , A. W . N. 
(1906), 309. 

(6) Person entitled to notice of foreclosure — 
Objection raised by mortgagor for wan b of notice 
to co-occupant— Pre-emption —See Band Re- 
venue Code (Bf.rak), No. 3, 3 N. L.R. 84. 

(7) Foreclosure of mortgage by conditional 

sale— Limitafcion-^ee Limitation Act, No. 6, 

U O.W.N. 959. (FA). 

• * 


Mortgage. - (Continued). 

6.— (Foreclosure) . — (Concluded). 

- (8) Requirements of valid notice in the case of 

foreclosure—Soe Act XVIII of 1876 (Oudh 
LaV*|, No. 4, 10 O.0. 179. 

-7.— (Redemption) . 

(1) Usufructuary mortgage — Tender of money 
due by mortgagor , valid, effect of — Tender , 
if extinguishes security —Redemption, suit 
for —Nature and scope of suit— Decree, effect 
of — Mortgagee in possession, liabilities of — 
Damages, suit for , for wrongful detention 
of property — Mesne profits — Transfer of 
Property Act (TV of 1882), Ss. 76, 84, 89 and 
92 — Accounts, taking of —Res judicata, con- 
structive — Defence which might and ought 
to have beefi taken in a former trial — Princi- 
ple of the rule — Civ. Pro. Code , 8, 13, Ex- 
planations 11 and III. 

A mortgagee who refuses a valid tender, does 
so at his risk ; he does nob thereby cease to be 
a mortgagee, and whatever is due to and from 
him, after the date of the tender, should be in- 
cluded in the accounts taken, in a subsequent 
suit for redemption. 

In cases of legal or equitable mortgage, a 
tender properly made and improperly rejected, 
is not equivalent to payment, and neither extin- 
guishes the mortgage debt, nor determines the 
mortgagee’s property in the security. A proper 
tender will stop the running of interest, if the 
mortgagor keeps tho money ready to pay over 
to the mortgagee, and does not afterwards 
make any profit out of it (a). 

The essence of foreclosure and redemption 
suits is, that, in such suits, each party is enti- 
tled to enforce his rights ; a plaintiff claiming 
foreclosure is bound, upon the accounts being 
taken, if the balance is against him, to pay that 
balance ; on the other hand, a plaintiff claim- 
ing redemption, must submit to a decree for 
sale or foreclosure, if he makes default in pay- 
ment ; and to avoid a multiplicity of suits, it 
is necessary, under decrees for foreclosure or 
redemption that the accounts between the 
parties should be settled and discharged ; if the . 
balance is against any party, he must pay it 

<M. 

In a redemption suit, the mortgagor is 
entitled, as in a question with his mortgagee, 
to have a general account taken of what is due 
upon the mortgage and th£ fact that the 
mortgagor then declared, in his pleadings, his 
intention of bringing a separate action for re- 
covery of the profits received by the mortgagee 
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Mortgage,— (Continued). 

*7.— 'Redemption .—(Continued) . 

after refusal of his tender, does npt entitle him 
to maintain an action for damages for wrongful 
detention of property after the tender, which 
would have been wholly unnecessary, if the 
claim urged in the latter action had been put 
forward and given effect to in that litigation (c). 
Satyabadi Behara y. Mussammut Hirabati, 
5 C.L.J. 192 = 34 C. 223. 

Mookehjee and Holm wood, jj. 

References :—(<*) 7 W. R. 361, D„ 25 B. 115, 
Expl, and D„ 21 C. 252, 21 A. 425, 4 C.P.L.R. 
88, 12 C. 482, 17 0. 9G8, 19 C. G15, D. (6) 9 C. 
377, 16 I. A. 107, 16 C. 082, R. (c) 20 C. 32*2, 
II., (18G5 ) B.L.R. Sup. Vol. 109 (150), D. 

(2) Mortgagee not Jmt in possession entitled to 
claim interest — arrears of unpaid interest , 
to be paid at the time of redemption — Cove- 
nant to pay interest not recoverable out of 
the profits of the property. 

Held , that, where, in a mortgage deed, there 
was a distinct undertaking, on the part of tb^ 
mortgagor, to pay any amount on account of 
interest, which was not recoverable out of 
the profits of the property, and the mortgagor 
failed to deliver possession of the property to the 
mortgagee, the latter was entitled to refuse 
redemption, until the whole of the interest due 
during such period was paid («). Phul Chand 
Y. Mr. H.H. Sandilands, 10 0.0. 29. 

Cu ami eh and Evans, j. ck. 

References : — [a) 17 B. 425 and 9 0.0. 144. D. 

(3) Redemption , suit for , by father dismissed 
— Second suit by sons — Only sons' share 
redeemable — Hindu Law, 

A suit for redemption brought by the father 
of the plaintiffs was dismissed. Some time 
after, the sons brought this suit for redemption 
of the whole property, the mortgage having been 
satisfied from the usufruct. Held, that the 
plaintiffs were entitled to redeem their shares 
only, and not the share of their father, fiundar 
Lai y. Chittar Lai, 4 A.L.J. 17-29 A. # 215 = A. 
W.N. (1907), 25, 

Stanley, c.j., and Knox, j. 

(4) Purchase of a part of mortgaged property 
by mortgagee— right of one mortgagor to re- 
deem his share only— Transfer of Property 
Act , 1882, St 60, 

When the mortgagees purchase the equity of 
redemption in a portion of the mortgaged pro- 
perty, the integrity of the mortgage is broken 
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7.— ( Redemption) ( Continued ) , 

up, and one of the several mortgagors is enti-,^ 
tied to redeem only his share of the mortgaged 
property (a), Munshi y. Daulat, 4 A.L.J. 74 =* 
A. W.N. (1907), 49=29 A. 202. 

Stanley, c.j., and Buukitt, j. 

references (o) 18 M.I.A. 404, 2 A. 665 

5 e.w.N. 83, n. * 

• 

(5 ) Mortgage for 20 years— Light of mort- 
gagor's representative to redeem before 
expiry of the term. 

A term of 20 years agreed upon between a 
mortgagor and his mortgagee is neither inequi- 
table, nor one fixed without legal necessity and 
cannot be set aside as unenforceable, especially 
where the term was fixed by the mortgagor, in 
good faith, with due regard to his best interest 
and to that of his heirs; and tho representative 
of tho mortgagor cannot be allowed to redeem 
before the expiry of tho term. Puran Singh v. 
Kesar Singh, 39 I\K. 1907. 

Johnstone and Shah Din, jj. 

References : — 131 P.R. 1894, G P.R. 1902,40 
P.L.R. 1903, P.W.H. 152, 20 B. G77, 21 M. 
110, R. 

i 

(6) Redemption , where mortgagor and mort- 
gagee hare both acquired interests in the 
'mortgaged property — Mortgagor cannot re- 
deem whole against the will of the mort- 
gagee —Adverse possession of mortgagee. 

Held that, in a redemption suit, the general 
rule is that a person interested iu part only of 
the mortgaged propetry may insist upon re- 
deeming the whole of it, but where the mort- 
gagee has acquired part of the mortgaged pro- 
perty, a purchaser of part only cannot redeem 
more than his own slutre, against the , will of 
the mortgagee. B. Mustafa Khan Y. Shad! 
Lall, 10 O. C. 81. * ■ 

* Cham iek and Sandehs, j.cs. 

References: -(> O.C. 223, 28 A. 1 (17) (P.C.), 

G» O.C. 279, II ; 13 M.I.A. 404, 2nd C.A. 180 of 
1905, 2nd C.A. 382 of 190G, overruled . 

(7) Mortgage-deed, construction of— Mort- 
gagee accepting profits in lieu of interest, 
clauses a$ to, modified by a later dame pro- 
viding for compound interest — Compound 
interest, liability for— Redemption, sum 
payable at the time of. 

A mortgage -deed, after including for payment 
of interest annually and means for realizing the 
* 0 43 
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same, stipulated that “ if as a* mark of favour 
the mortgagor lets the interest remain unreal- 
ized, the same shall be added to the principal 
and compound interest run thereon.” There 
were two subsequent clauses, (6) “after taking 
possession, the mortgage* will be entitled to 

receive the netpjofits in lieu of interest 

and during the time of his possession, the inter- 
est and profits shall be deemed equal,” (11) 
M if the profits do not cover the amount of 
interest, we the mortgagors will make good the 
deficiency from our pockets” —the deficiency, 
if not so made good, being made payable “with 
interest at the rate mentioned above at the time 
of redemption.” The mortgagee took posses- 
sion under the mortgage. 

Held , that, although cl. (6) standing by itself 
might be construed as constituting an ordinary 
usufructuary mortgage, its prima facie meaning 
was qualified by cl. (11). The two clauses 
should be read together and the latter clause 
should not be rejected on the ground that it 
was inconsistent with the former. They both 
had the effect of making the principal money 
payable with compound interest, and, on the 
proper construction of the deed, the mortgagor 
was liable to pay compound interest on the 
amount of unpaid interest, which he hact stipu- 
lated to pay under cl. (11). Thakur Jawahir 
Sing v. Someshwar Datt and others, 10 O.C. 
92 = 10 C.W.N. 266=1 M.L.T. 66 = 3 G.L.J. 
354 = 28 A. 225 (P.C.). 

Loud Davey, Sm Andrew Scoble, Sin 
AnTHun Wilson and Sin Ford North. 

(8) Redemption — Time granted by first 
Court— Unsuccessf ul appeal. 

Where the defendant was allowed six months 
by the^rst Court to ply off a mortgage debt, 
and, upon appeal by £he defendant, the appeal 
' was dismi$$Sbd : 

held, that the six months’ time allowed to 
the defendant should run from the date of the 
first Court’s decree, and not of the appellate 
decree. Faijuddi Sardar y. Asimuddi Biswas, 
11 C.W.N. 679. 

Maclean, c.j,, and Fletcheb, j* 

<9) N.W.P. Tenancy Act (II of 19(g) , S. 20 
—mortgage of occupancy ho Iding-fllcde mp - 
tUm of a prior valid mortgage-frights of 
mortgagees. | 

A usufructuary*lnortgage of an ^ccupancy 
bolding was executed after the passing of the 


~7.— (Eaden^on),— -(Coiifinwed). 

North- Wes|am Prqvii|^$ Tenancy Act. The 
mortgagee su' Q d to redeem a prior mortgagee of 
the same holding, whose mortgage was executed 
before the passing of the Act. Held, that the 
mortgage, under which the plaintiff claimed, 
was invalid and unlawful, as contravening S. 20 
of the Act, that the plaintiff had acquired no 
right under his mortgage and was not entitled 
to redeem the prior mortgagee, whose mort- 
gage was valid under the law. Banmali Pande 
y. Bisheshar Singh, 3 A.L.J. 731 = A.W.N. 
(1906), 300 = 29 A. 129. 

Stanley, c. j. and Knox, j. 

References:— 26 A.W.N. (1906), 182=3 A.L. 
J. 476, F. 15 A. 219, 26 An 78, li . 

(10) — Kanom mortgage , incidents of -Suit to 
redeem — Renewal clause , construction of — 
Kanomdar holding over , effect of— Effect of 
accepting renewal fee from Kanomdar- - 
Transfer of Property Act , Ss. 09, and 98 — 
Covenant for per itelual renewal of lease. 

A kanom is an anomalous mortgage within 
the meaning of S. 98, Transfer of Property Act, 
with certain well-known incidents attached 
to it by the customary Law of Malabar (a). In 
such a mortgage, the rights and liabilities of 
the parties should be determined by their con- 
tract as evidenced in the mortgage-deed and, 
so far as such contract does not extend, by local 
usage. Where, in a kanom, the dernisor says 
“ you shall obtain a renewed demise on the ex- 
piration of every 12 years ” and, in the corres- 
ponding kychit, the demisee says** I shall ob- 
tain a renewed demise on the expiration of every 
12 years,” held , that this stipulation was 
inserted for the protection of thedemisor, not 
for the benefit of the demisee, and that the 
demisor does not thereby bind himself to grant 
a renewal every 12 years. 

The receipt of a renewal fee would evidence 
an agreement for a renewed kanom and such an 
agreement , accompanied by possession would in 
equity t>e considered as placing the kanomdar , 
in the same position as if he had obtained a re- 
newed kanom. This principle of equity can, 
however, only be given effect to in this country, 
so far as it is compatible with the Transfer of 
Property Act. A kanom being a mortgage, it 
requires registration under S.* 59 of the Act. 
Consequently, possession under an agreement 
for a mortgage cannot be relied on, in the 
absence of a registered agreement, and the 
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demisoe, even if in possepion, cani^t resist the 
suit for redemption, unless he has actually 
obtained a renewed demise duly registered (b). 

Per Wallib, j . — A kanom partakes of the 
nature of a lease as well as of a mortgage. The 
validity of a covenant for perpetual renewal in a 
lease having been long established in England, 
such a covenant in a kanom may be enforced, 
at any rate, in the case of hemotns entered into 
since the coming into force of the Transfer of 
Property Act. Such a covenant is, however, a 
serious derogation from the rights of the land- 
owner, whether he is regarded as mortgagor or 
as lessor. And the authorities have imposed 
upon any one claim! ng^uch a right the burden 
cf strict proof and are strongly against infer- 
ring it from any equivocal expressions, which 
may fairly bo capable of being otherwise inter- 
preted. * 

It cannot be contended that, the kanomdar 
having been allowed to hold over after the expi- 
ration of the kanom period, he must be treated 
as a tenant from year to year and cannot bo 
ejected except on due notice. Although the 
kanom may partake of the nature of a lease, 
that is no reason for importing into it the rules 
of English law as to holding over. Y. Y. L. 
Gopaian Nair y. P. Kunhan Menon, 2 M.L.T. 
131 = 17 M.L.J. 189 — 30 M. 300. 

Benson and Wallib, jj. 

References (a) 27 M. 26, B ; (6) 29 M. 336 
(P.B.), F ; (c) 3M. 382, 16 M.L.J. 462, 24 M. 
449, L.R. 9 A.C, 844, S. A. No. 564 of 1890, 
Madras (unreported), R. 

(11) “ Ubhayapattam ” mortgage , meaning of 
— Clog on redemption — Covenant to renew 
mortgage perpetually — Transfer of Property 
Act , 8 . 98, Application of, to anomalous 
mortgage made before the passing of the 
Act. 

An “ Ubhayapattam ” is equivalent to a 
Kanam mortgage. A covenant to renew per- 
petually is a clog on the mortgagor’s right to 
redeem and is inoperative, if it is entered into 
simultaneously with the mortgage. Where an 
anomalous mortgage was created prior to the 
Act, the question of its redemption has to be 
determined with reference to the law in force 
prior to that Act. It was observed that it was 
unnecessary to express any opinion as to the 
effect, of S. 98, Transfer of property Act, on 
similar covenants in anomalous mortgages exe- 
cuted after the passing of the Act. 


Mortgage. 
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According to *ihe rules of equity, wtyioli 
formed the basjs of the course of decisions prior 
to the Act, but subsequent to 185& any agree- 
me n fr en tered into at the time of mortgage, hav- 
ing the effect of clogging the right of redemp- 
tion was inoperative. "Neelakandan Nambu- 
dripad, alias Murthi Khandaa v. Anantha 
Krishna Iyer, 16 M.L.J, 402 = 1 M.L.T. 426= 
BOM. 61. 

Subhahmania Aiyar and Benson, jj. 

(12) Forgery of plaint bond — Decree on the 
basis of earlier bond, validity of. 

A redemption suit based on a forged mort- 
gage bond should be dismissed, and redemption 
cannot be decreed on the footing of ft prior 
mortgage bond. Marangal Tarwattil Ka- 
ranawan v. Moothedath Palasaeri Kesavan 
Mambudri, 2 M.L.T. G5 = 17 M.L.J. 122. 

Benson and Wallib, jj. 

References : — 18 M.L.J. 274, 18 M. 562, F. 

( 13) Interest— Charge — Redemption — Zar-i- 
rahan. 

In interpreting usufructuary mortgages for 
purposes of redemption, the interest and* 
redemptien clauses have to be separately con- 
sidered on their own merits as two distinct 
covenants. 

Where a mortgage was redeemable according 
to its terms on payment of Zar-i-rahan (mort- 
gage-money)— 

Held, that thg mortgagor was entitled to 
recover possession on payment of principal only 
(a). BhagMal y. Tale, 6 P.UB. 1907=44 
P.W.B, 1907. 

Kensington, j. 

References :—(a) 57 P.B. 1888, 8 P.B. 1890 ; 
H7 P.R. 1890 (F.B.); 78 tfR. 1892 ;»77 P.R. 
1898; 114 P.R. 1901-175 P.t.B. 1901; 92 
P.R. 1905 = 50 P.L.R. 1906, li. 

(14) Mortgagor's right to discharge mortgage 
debt at any time. 

The general rule is that the debtor is at li- 
berty to discharge the mortgage debt at any 
time , unless the terms of the documen t clearly 
prohibit and fix a time before which it is not 
to be paid (a). 

The word •* sariki” may be translated either 
as ‘‘at the end of” or “ within.” Radha Krishna 

Panda Y. Hadhava Halk, 17 M.L.J. 83. 
Benson and Wallib, n. , 
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References (a) 2 M. 314, 10 A. 602, II. 

(15) Construction of document— Duty of the 
Court where a document has been wrongly 
construed so as to affect the interest of the 
party so construing — mortgage by conditi- 
onal sale — redemption— Limitation Act (XV 
of 1877), Sdi. 11, Arts. 134 and 148— Time 
from which limitation is to be reckoned — Sale 
of part of mortgaged property — bona fide 
purchaser — Redemption of part of mortg- 
aged property on payment of proportionate 
amount v.'hen claim as to part barred by 
time etc . — Court Fees Act (VII of 1870), S. 
7, sub-section IX— Suit fop redemption with 
a prayer for recovery of surplus profits— 
Code of Civil Procedure, S . 378— improper 
valuation of Court Jees. 

A Court is bound to consider the terms of a 
deed in accordance with the view as to its 
tine meaning which the Court may entertain. 
Any improper construction pin upon it by a 
party cannot be allowed to prejudice? his rights, 
whatever they are upon its true construction. 

Where a certain property was mortgaged by 
way of conditional sale for a period of nine 
yfcars, and it was agreed that the sale would 
he cancelled on payment of the amtmnt of 
the consideration money in nine years. 

Held , that the agreement of the parties was 
that the loan was to be left outstanding for a 
period of nine years, and that, within that 
period, the mortgagee could not foreclose the 
mortgage, nor could the mortgagors redeem it . 

Held, further, that fora suit for redemption, 
the time began to run, under Art. 148 of the 
second schedule to the Limitation Act, 1877, 
from the expiration <}f the term of nine years, 
and tfte mere fact that the plaintiffs alleged that 
the mortgage debt lutd been satisfied within that 
period did not affect the question of limitation. 

It is well-settled law that a mortgage, as well 
as an out-and-out sale, by a trustee or a mort- 
gagee, is a ‘ purchase ’ within the meaning* of 
Art. 134 of the second schedule to the Limita- 
tion Act, 1877. The said article is applicable 
only to cases in which a purchaser, Whether his 
purchase be absolute or sub viodo , must obtain 
and hold possession for 12 years or upwards, in 
order that he may have that benefit ofihe article. 

Held, therefore, that a person, who bona fide 
purchases from a*mortgagee in possession what 
is represented to him and what he believes to be 
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the absolute interest, f$ entitled to the protec- 
tion of Art. 134 of the second schedule to the 
Limitation Act, 1877 (a). 

When 12 villages were mortgaged to a mort- 
gagee, 5 out of which passed to other persons 
from whom they could not bo redeemed, on 
account of the claim being barred against them, 
held, that the mortgagor was entitled to redeem 
the remaining 7 on payment of a proportionate 
amount of the mortgage money. 

S. 7, sub-section IX of the Court Fees Act 
(VII of 1870), provides that, in a suit for red- 
emption, the Court fee should he valued at the 
principal amount secured by the mortgage, and 
the ritorc fact‘that the pbfin tiffs claimed, in the 
suit, payment of any sum, which might be 
found to be due to them on the taking of the ac- 
counts, did not alter the nature of the suit, 
so as to necessitate the payment of an additional 
fee on such sum. 

S. 373 of the Code of the Civil Peocedure 
empowers a Court to allow a plaintiff to aban- 
don a part of his claim, with liberty to bring a 
fresh suit in respect of the part so abandoned, 
if the Court is satisfied that the suit must fail 
by reason of some formal defect or that there 
is sufficient ground for permitting him to 
abandon part of his claim. This section was 
intended to meet, amongst other cases, a case 
in which there has been an improper valuation 
of the Court-fee stamp. Husani Begam v. 
Collector of Cawnpore, 4 A.L.J. 375 = A.W.N. 
(1907), 133 = 29 A. 471. 

Stanley, c. j., and Burkitt, j. 

References :—(a) 25 M. 99, 23 B. 614, D ; 9 A. 
97, 14 M.I.A. 1, 15 B. 583, 20 A. 482, 22 B. 225, 
24 M. 471, 27 B. 373, R . and F. 

(16) Transfer of Property Act,S. 91 — Mortgage 
— Redemption — Who may redeem — Per- 
petual lessee . 

In a suit for redemption of a mortgage, tho 
plaintiff was a perpotual lessee of the mort- 
gaged premises from the mortgagor, holding 
under a lease granted upon payment of a pre- 
mium of Bs. 800, with a yearly rental of Bs. 40 
odd. By the terms of the lease, the lessee 
was not liable to be ejected, even for non-pay- 
ment of rent, while, if the title of the lessors 
proved defective, the lessee *was entitled to a 
refund of the premium. 

Held that the lessee was, under the above 
circumstances, entitled to redeem. R&ghunan- 
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dan Prasad v. Ambika Singh, A.W.N. (1907), 
227 = 4 A.L.J. 708 = 29 A. G79. 

Griffin, j. 

References 19 M. 151, G C. 317, 21 C. 11G, 
8 C. 79, 27 A. 472, II. 

1 17) Redemption suit— Suit for redemption 
upon one mortgage — Failure to prove the 
mortg age — Defendant alleging j possession 
under different mortgage — Decree for re- 
demption — Malabar Law — Othidar's right 
of p re-emption. 

The plaintiff, as the purchaser at a Court- 
auction of the rights of an illam, sued to redeem 
a knnom alleged to have been granted by the 
illam to the first defendant, and impleaded the 
second defendant as being in possession, though 
without any valid title. The first defendant 
did not appear and the second defendant set up 
another mortgage from the same illam. 

Held that the Court, on finding that the first 
mortgage had not been proved, could grant 
a decree for t he redemption of the mortgage, 
under which the second defendant was in pos- 
session. 

The othi-holder’s right of pre-emption under 
the Malabar Law cannot be pleaded as a bar to 
the right of the purchaser at Court-auction of 
the illam to redeem without an offer to pur- 
chase that right. The othi-holder’s right of 
pre-emption cannot lie allowed in a suit 
brought to redeem him (a). Sankara Moosad 
Y. Ussain Haji, 17 M.L.3. 829 = 2 M.L.T. 
354 = 30 M. 888. 

White, c.j., and Miller, j. 

References : — (a) 24 M. 449 and 29 M. 339, F. 
Sudder Divisions (1857), 121 ; 5 M. 198 ; 9 M. 
371, 7 M. 309, 13 M. 490 ; 15 M. 401 and 20 M. 
305, R. 

(18) Purchaser , mortgagee, remedy of, in suit 
against person excluded in the mortgage 
suit — Mortgage sum , mode of adjustment 
of — Proportionate amount payable , ascer- 
tainment of — Amendment — Converting suit 
of one nature to another. 

When the mortgagee, in execution of a decree 
obtained against the owners of the equity of 
redemption except one, has brought the mort- 
gaged property to sale and purchased it, he may 
bring an action fbr declaration of his title as 
purchaser at the mortgage sale and for recovery 
of possession, subject to the exercise of the 
right of redemption of the person excluded. \ 
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Q uoere . —Whether i t is open to a mortgagee , 
who has omitted to implead a necessary 'party, 
to maintain another suit to enforce his security 
against the party excluded. 

If the mortgagee has purchased some of the 
mortgaged prbperties, the defendant is entitled 
to redeem his own share •in the disputed 
property, upon payment of a proportionate 
part of the amount due on the mortgage (a). 

To find out the proportionate amount pay- 
able by the defendant, the value of all the 
properties comprised in the mortgage security 
at the date of the execution thereof should be 
first determined, as also the value of the dis- 
puted property. The principal amount of 
mortgage must then be distributed overall the 
properties comprised in the mortgage and the 
amount fairly chargeable to the share of the 
disputed property, proportionate to its value, 
will have to he calculated. The amount so 
fixed is the principal, which the defendant 
may be called upon to pay. Interest on this 
amount will run at the rate specified in the 
mortgage contract, from the date of the mort- 
gage to tho date fixed for re-pavment, in the 
decree made in the mortgage-suit, and further 
interest at the Court rate, between the date 
fixed for re-payment and the date of actual 
realization. The principle is equally applicable 
whether the decree in the mortgage suit was 
upon contest or by consent. Against the sum 
so found due to the plaintiff should he set off 
the profits, if any, which may have been realised 
by the plaintiff by his possession of the disput- 
ed share (5). 

When the mortgagee, who, in execution of 
his decree, purchased the mortgaged propety, 
was subsequently deprived of it, then institu- 
ted a suit for recovery of the purchase-money 
against the person who >vas not made a party 

the mortgage suit, on the ground that the 
effect of the previous litigation between the 
parties had been to deprive him of the disputed 
property, as also on the ground that the insti- 
tution was duo to the dictum in the judgment of 
the High Court, leave was granted to the 
plaintiff to amend bis plaint and convert the 
suit into one for recovery of possession of the 
disputed share, subject to the exercise of the 
right of redemption of the defendant (c). 
Jugdeo Singh y. Habib ullah Khan, 6 C.L.J. 
GI2 = 12 C.W.N. 107- * 

Brett and Mookerjkk, jj. 
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Refevettces :—(o) 5 C.LX 316 (326) = 11 C. 
W.N. 403, R. (b) 31 LA. 57 = 31 C. 332= 8 
C.W.N* 609 ; 3C.L.J. 611 (637), R. (c) 1 C.L.J. 
337 (354), D. 

(19 ) Hindu Law — Mitaksliara— Joint family 
— Mortgage by manager — Sale by mortgagee 
of mortgaged property in execution oj money- 

* decree prohibited — Transfer of Property 
Act (IV of 1882), S . 09— Mortgagee's posses- 
sion not adverse — minor not bound by such 
sale— Modes of extinguishing right of re- 
demption-effect of mortgagors' acquiescence 
or silence. 

S. 99 of the Transfer of Property Act prohibits 
a sale of mortgaged property held in contraven- 
tion of the provisions of that soction (a). 

In a joint Hindu family governed by the 
Mitakshara, a son is not deprived of his equity 
of redemption by virtue of a sale prohibited by 
law (b). 

A suit for redemption is not barred merely by 
reason of silence or acquiescence on the part of 
motgagor unless there is a release of the equity 
of redemption ( c ). The only mode in which a 
motgagee can extinguish tho right of redemp- 
tion are either by getting the mortgagor tot, exe- 
cute a release of the equity of redemption in 
his favour, or by a proper suit under the 
Transfer of Property Act. A mortgagee by 
erroneously representing himself as owner of 
the mortgaged premises cannot make his posses- 
sion adverse to the true owners. Jhabba Lai y. 
Ohhajju Mai, 4 A.L.J. 787. 

Dillon, j. 

References :—(a) 21 C. 37, 30 C. 4G3, 17 A. 522, 
F; (h) 22 M. 372, F ; 22 B. 621, Appl; (c) 32 C. 
296, F. • 

(20) Suit for redemption— Pratice— Plaintiff 
suing as also lutir— Death of plaintiff— ab - 1 
atement of suit. 

One P, sister of the respondent D, sued the^ 
appellant for redemption of mortgage, exe. 
cuted by P's father in favour of the appel- 
lant, on the ground that she, as an) un- 
married daughter, had obtained the sole right 
to the property of her father to the exclusion 
of her married sister, to whom along hrifch 
herself, when a minor, the mortgaged property 
had, in a previous litigation between the parties 
interested in the mortgage, been surrendered 
by the birder of the Court, which had held the 
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mortgage debt to have been satisfied* In the 
present suit D was made a pro forma defendant. 

P having died during the pendency of the 
suit, D applied to have her name removed from 
the array of defendants and substituted as 
plaintiff, 

Held, that the right claimed by P being a 
personal right and adverse to that of her sister 
D, the suit abated after P’s death, and D 
could not get her name substituted as plaintiff 
and continue the suit. Bal&k Puri Y. Musam- 
mat Durga, 4 A.L.J. 783. 

Stnley, c.j., and Bubkitt, j. 

(21) Suit for redemption— Jilortg age with pos- 
session — Duties of mortgagee in the choice 
of lessees. 

In a suit for redemption, where the mort- 
gagor seeks to charge the mortgagee with pos- 
session, with moneys that he might have real- 
ized by way of rent, on the ground that he (the 
nfortgagee) had been grossly negligent in leas- 
ing out the estate, and that he had let the 
mortgaged property at a lower rate than could be 
obtained, and where it was further found that 
the mortgagor, with knowledge of their low 
rates, did not inform the mortgagee of whom and 
whore to obtain the higher rates, held than the 
mortgagor could not be given credit for sums 
that the mortgagee might have realised. Ram- 
partap Raghunath Das v. Sher All, 3 N.L.R. 
106 . 

Batten, a.j.c. 

(22) Right of a prior mortgagee to compe . 
puisne mortgagee to redeem the whole — Re- 
demption of a portion of the mortgaged pro- 
perty where the mortgagee refuses to allcw 
redemption of the whole — Estoppel by de- 
fence raised in the previous case . 

Under a mortgage of September 1879 and a 
subsequent agreement, S became the mortgagee 
in possession, for a term of 12 years, of a 4 
annas shaje of AT and an 8 annas share of B. 
in two villages. In December, 1888, K mort- 
gaged his 4 annafj&are for 30 years to the plain- 
tiff, who redeemin' the mortgage of 1879 and 
took possession of both shares. In 1897, B 
mortgaged his 8 annas share to the defendant, 
who then sued the plaintiff for redemption of 
that share on the payment of the amount due on 
it under the mortgage of 1879. The plaintiff 
insisted on the defendant redeeming the whole 
share of 12 annas, and the defendant's suit 
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Mortgage* —(Continued). 

was dismissed* In 1899, the defendant 
brought another suit for redemption of both 
shares, obtained a decree and took possession. 
In 1901, plaintiff sued for redemption of the 
4 annas share of K only, on payment of the 
amount due on it under the mortgage of 1879, 
but offered to redeem the share of B also. 
The defendant did not accept the offer. 

Held , that the plaintiff was entitled to re- 
deem K's 4 annas share. Jawahir Singh y. 
Baldeo Bakhsh Singh, 10 O.C. 193 (P.C.)== 
6C.L.J.G72. 

Lord Ashbokne, Lord Macnaghten, 
Lord Atkinson ahd Sir Arthur Wil- 
son. » * 

(23) Decree for redemption — Application for 
possession by mortgagor, whether one in ex- 
ecution of the decree — Form of application 
— C.P.C., S. 235- -Limitation Act, Art, 179. 

There is no section in the C.P. Code, under 
which an application for possession under a» 
decree for redemption could be made. 

Such an application by the mortgagor, on 
payment of the amount due, is not one in ex- 
ecution of a decree, to which the period of 
limitation proscribed by Art. 179 of the Limita- 
tion Act is applicable. 

Such applications should not be in the form 
prescribed in S. 235, C.P.C. And they should 
be filed on the record of the suit, not in execu- 
tion proceddings. Maung Pe y. Ma Baw, 
4L.B.K. 83. 

Irwin, j. 

References :— 17 A. 106, 10 M. 22, 16 B. 294, 
21 M. 261, 19 C. 132, It ; 22 C. 924, 29 C. 651, 

8 C.W.N. 102, F* 

(23-a) Bight of one of several mortgagors to 
redeem the whole — contribution — 8. 60, 
Transfer of Property Act . 

Every one of several mortgagors has a right to 
sue for redemption of the whole mortgage on 
.payment of the whole debt, himself suing the 
other sharers for contribution (a). Where, how- 
ever, one of the mortgagees succeMs to the rights 
of one of two joint mortgagors, the other mort- 
gagor can sue for redemption of his share alone 
on payment of his portion of the mortgage- 
debt, under the latft proviso to S. 60 of the Trans- 
fer of Property Act (6). Kathiru Haji Thampi 
Koya y. Pakiru Nakooru, 22 T.L.B. 91* 
Govinda Pillu and Eafen, tt. 


Mortgage* —{Continued). 

-7.— (Redemption).— (Continued). 

Reference* :— («) & 1. A. 18 (27) (P.C.), fited; 
(b) 11 M. 304. 11. 

(23-6) Suit for redemption decreed— Subse- 
quent suit for recovery of amount not taken 
into account— -See Res Judicata, No. 4, 
4A.L.J, 768. 

(2i) Mortgage by conditional sale prior to 
1882— Right of redemption, when lost— S& 
Regulation XVII of 1806 (Bengal), No. 4, 
4 A.L.J. 717. 

(25) Prior and puisne mortgage— Sale of mort- 
gaged property — Redemption by vendee of prior 
mortgage — Suit Jor sale by puisne mortgagee— 
Dismissal of suit on the ground that previous 
mortgage not offered to redeem — Second suit 
for redemption of prior mortgage and sale — Res 
judicata — See Civ. Pro. Code, No. 27, 10 O.C. 
145. 

(26) Sale independently ofS. 99, Transfer of 
Property Act — Effect — Right to redeem— Sec 
Transfer of Property Act, No. 71, 17 M.L.J, 
325. 

(27) “ Adimayavaua,” meaning of— See Res 
Judicata, No. 7, 30 M. 203. 

* 

(28) # Failure to redeem— Co-mortgagees ac- 
quiring occupancy rights — Tenancy in common 
— Sec Occupancy rights, No. 3, 46 P.W.R 
1907. 

(29) necessity for obtaining possession by per- 
son redeeming — See Transfer of Property 
Act, No. 66, 3 N.L.R. 92. 

(30) Mortgagee paying a simple money-decree 
to save mortgaged property from sale— Charge 
— Mortgagee may recover amount paid in a suit 
for redemption — See Transfer of Property 
Act, No. 43, 4 A.L.J. 176. 

(31) Mortgage of ancestral property by father 
or grandfather prior to son’s birth — Son’s right 
to* redemption — See Hindu Law (Alienation), 
No. 8, 11 C.W.N. 462. 

(32 Suit by one member of a joint Hindu 
family— second suit by other members — See 
Res Judicata, No. 14, 3 A.L.J. G44=*A.W.N. 
(1906), 242=29 A.l. 

(33) Mortgagor granting second mortgage 
pending suit to enforce first mortgage — Suit on 
second mortgage and sale of property in execu- 
tion of second mortgagee’s decree*— Purchaser’s 
right to redeem first mortga^fe— See Transfer 
of Property Act, No. 16,11 C.W.N. 561. (P.C.) 
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M ortgage • — ( Continued ) , 

7.— (Redemption). —(Concluded). 

(84) Form of decree iu suit for redemption of 

usufructuary mortgage- -Effect of non-compli- 
ance with decree— See Transf* it of Property 
Act, No. 61, A.W.N. (1907), 187. > 

(85) Time for redemption— See Transfer of 
Property Act, No. 86, A.W.N. (1907), 183. 

c (86) Conversion of suit for possession on eject- 
ment into one for redemption, validity of — See 
Shebait, No. 1, 5 C.L.J. 5*27. 

(37) Sub-mortgagee’s right on redemption 
by original mortgagor — See Sub-Mortgage, 
No. 2, U.B.R. (1906), Sub-mortgage, 1. 

(38) Mortgage with possession - Redemption 
by trespasser — Mortgagor’s right — Sec Limita- 
tion Act, No. 113, U.B.R. (1900), Limitation, 
9. 

(39) Suit for redemption dismissed for default 
— Fresh suit for the same barred— Sec Civ. 
Pro. Code, No. 02, 43 P.R. 1907. 

(40) Decree giving benamidar an opportunity 
to redeem- Benamidar failed to redeem— 
Beneficial owner could not maintain a sepa- 
rate suit to redeem— Sec Benamee Transaction 
No. 3, 4 A.L.J. 089. 

(41) Suit for redemption- -Second ‘suit to 
recover mesne profits from the date of tender 
of mortgage amount to the date of delivery of 
possession — See Civ. Pro. Code, No. 20, 
9 Bom. L.$. 958. 

(42) Right of mortgagor to redeem after due 
date fixed in decree for foreclosure or redemp- 
tion— See Transfer of Property Act, No. 53, 
3N.L.&. 146. 

8.— (Simple Mortgage). 

(1) Suit on , u'herq no period for payment is 
fixed . 

Whore a document sued on is a simple mort- 
gage and implies a covenant to re-pay, it 
cannot be contended that the mortgagor jias 
not the right to redeem at any time after the 
execution of the deed. The mortgagee’s right 
to foreclose is co-ex tensive with this right (a). 
So, a mortgagee can suo at any time after the 
execution of the bond, without a demand or a 
notice given before the institution of the suit. 
Chengi&h v. Pichayya, 17 M.L.J. 177. 

White, c.j.*and Midler, j. 

Reference (r) 23 M, 83, R. 


M ortgage . — ( Continued ) ; 

~9.— (Usufructuary). 

(1) Usufructuary mortgage bond — Covenant 
to pay — Suit to recover money — Possession , 
delivery of — Subsequent dispossession — 

Transfer of Property Act (IV of 1882), 
S. 08, cl. (c) — Cause of action. 

In a usufructuary mortgage bond, there was 
a hypothecation of the land, a covenant to re- 
pay the sum advanced as also an agreement, 
under which the mortgagees were entitled to 
take possession of the land and to enjoy the 
profits of the land in lieu of interest : 

Held , it was not a pure usufructuary mort- 
gage and the mortgagees were entitled to sue 
for their money. 

Cl. ( c. ) of S.' 08 of the 'Transfer of Property 
Act is wide enough to include every instance of 
failure by a mortgagor to secure the mortgagee 
in undisturbed possession, at any time during, 
the period for which the mortgagee is entitled 
to remain in possession. The subsequent dis- 
possession of the mortgagee, after possession 
has been once delivered to him, is a failure on 
the part of tho mortgagor to secure him in 
undisturbed possession (rt). 

Where possession was delivered to the mort- 
gagee, but, on liis calling on the mortgagor to 
give additional or substituted security, the lat- 
ter entered into occupation and thus deprived 
the former of his possession : 

Held , the mortgagee had a cause of action 
under cl. (c) of S. 08 of the Transfer of Property 
Act (6). Pargan Pandcy y. Mahatom Mahto, 

0 C.L.J. 143. 

Mookerjee and Holmwood, jj. 

References : — (a) 10 A. 318 (328), Appv. (b) 2 
C.L.J. 493 ; 25 C. 450; 21 M. 242, It. 24 C. 077, 
I). 

(2) Personal covenant to pay — Right of mort- 
gagee to sue for sale— See Transfer of Pro- 
perty Act, No. 41, 10 O.C, 14. 

(3) Mortgagee accepting profits in lieu of 
interc&t, clause as to, modified by a later clause 
providing for compound interest — See Mort- 
gage (Redemption), No. 7, 10 O.C. 92. (P.G.) 

(4) Form of decree in suit for redemption of 
— Effect of not complying with decree— See 
Transfer of Property Act, No. 64, A.W.N. 
(1907), 137. 

(5) Gift of mortgaged property by widow of 
usufructuary mortgagee— Mortgage by donee 
purporting to mortgage full proprietary interest 
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Mortgage.— ‘(Concluded). 

7.— (Redemption). — {Concluded ) . 

in the property— Foreclosure— Limitation— 
See Transfer of Property Act, No. 86, A.W. 
N. 0907), 133. 

(6) Pre-emption suit- -Usufructuary mort- 
gagee cannot plead his mortgage as a shield 
when he himself is purchaser — Keeping alive 
of charge — See Pre-emption, No. 8, 10 0. C. 
49. 

Mortgagee. 

(1) from judgment-debtor after attachment — 
Representative — See Civ. Pro. Code, No. 189, 
17 M.L.J. 321. 

(2) of holding-rliight to,surplus sale proceeds 
— See Act VIII of 1885 (Bengal Tenancy), 
No. 35, 6 C.L.J. ‘26. 

(3) Issue to mortgagor of notice of foreclosure 
by, within the period of redemption, whether 

’valid and effective — See Mortgage (Fore- 
closure), No. 4, 119 P.R. 1906-81 P.L.R. 
1907. 

Mortgagor. ^ 

(1) Issue of notice of foreclosure to, before 
expiry of period of redemption, whether valid 
and effective — See Mortgage (Foreclosure), 
No. 4, 119 P.R. 190G- 81 P.L.R. 1907. 

Moveable property. 

(1) Suit for recovery oj specific moveables — 
Refusal of defendant to produce — Valuation 
put by plaintiff accepted. 

The plaintiff sued for the recovery of certain 
specific moveable property, which he valued at 
Rs. 1,360, and produced evidence to show that 
this was the value. The defendant refused to 
accept the plaintiff’s valuation, but would not 
produce the articles, which, he did not deny, 
were in his possession. Held that, under such 
circumstances, the valuation made by the 
plaintiff ought to be accepted by the Court. 
Anand Chandra v. Dhanrup Mai, A.W.N. 
(1907), 227. 

Knox, c.j. and Dillon, j. 

Reference '. — 1 Smith L.C., 1903, p. i&>6, F. 

(2) Conditional sale of— Bond— Effect of non- 
payment of debt within time limited — See 
Conditional Sale, No. 1, A.W.N. (1907), 93. 

(3) Fraudulent transfer of, validity of, — See 
Transfer of Property Act, No 21, 16 M.L.J. 
427 = 1 M.L.T. 351 = 30 M. 6. 

(4) — ,if includes money — Limitation Act, 
Art. 145— See Deposit, No. 1, 6 C.L.J. 535. 
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Municipality Act (Bombay City). 

Sec Act III of 1888 (Bombay) 

Municipality Act (Calcutta). 

See Act III of 1899 (Bengal). 

Municipalities Act. 

(1 ) See Act III of 1884 (Bengal). 

(2) See Act IV o* f 1884 (Madras). 

(3) See Act I of 1900 (Aai& and Oudh). 

(4) See Act XX of 1891 (Punjab). 

Municipal orders. 

(1) Civil Court’s power to interfere with — See 
Jurisdiction (of Civ. Courts), No 2, 58 P.R. 
1907. 

Municipal tax. • 

(1) Apportionment of— See Act IV or 1884 
(District Municipalities), No. 3, 17 M.L.J. 
306. 

Mushaa. 

(1) Applicability of doctrine of— See Muham- 
madan Law (Gifts), No. 2, 4 A.L.J. 572. 

Mutation proceedings. 

(1) Construction of— whether they embody a 
recognition of an existing right or creation of 
new one, must be deduced frojn circumstances 
— See Customs (Punjab), No. 63, 65 P.W.R. 
1907. 

Nazul. 

— or Government land held revenue free, 
whether constitutes a inahal with rest of the 
village — See Pre-emption, No. 20, 10 O.C. 257. 

Necessaries. 

— Goods supplied on order of persoiientitl- 
ed to portion of estate— Estate whether bound 
—See Contract, No. 4, 17 M.L.J. 484. 

Negotiable Instruments *Act. » 

See Act XXVI of 1881. * 

Newspaper. 

Proprietor of, selling his rights in it — 
Soliciting old customers— See Good-Will, No. 
1, 9 Bom. L.R. 312. 

Noabad Mehal. 

(1) — in Chittagong District — Incidents — Taraf 
and noabad property distinguished — “ Noa- 
bad taraf,” what is— Settlement whether 
permanent or temporary. 

Where the question was whether a certain 
mehal, known as mehal ftoabad taraf Joy 
Narain Ghosal, in the District of Chittagong 
C 44 
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Noabad Mahal. — ( Concluded ). 

was a part of the permanently settled “ tom/” 
of the proprietor or consisted merely of 
ordinary ‘ noabad ” lands temporarily set- 
tled and liable to periodical resettlement and 
annexed to the proprietor's “ taraf " for con- 
venience only. 

held — that the special history of the tenure 
from 1763, when jit was created, showed that 
Jhe mehal was neither the one nor the other. 

The mere fact that a mehal is a “ noabad ” 
mehal does not necessarily attach to it the 
incidents of ordinary noabad properties of later 
creation. 

All“noa6ad” mehals of Chittagong have 
this in common, that the proprietors have topay 
rent or revenue to Government. But the inci- 
dents of di fferent noabad mehals may vary very 
greatly. 

The incidents of the present mehal deter- 
mined, and, held , mainly upon the basis of a 
kabuliat executed by the proprietors in favour 
of the Government in 185*2, that the revenue 
was fixed in perpetuity on the hasila area only. 
Ram Sund&r Saha y. The Secretary of State 
for India in Council, 11 C. W.N. 928. 

f Mitua and Casfersz, jj. 

Northern India Canal and Drainage let. 

See Act VIII of 1873. 

North-West Frontier Province. 

Jurisdiction of Chief Court, Punjab, to hear 
appeal from-— See Jurisdiction (of High 
Court), No. 1, 50P.R. 1907, (F.B.). 

Notice? 

(1) to quit — Tenant from year to yoar — 
Tenant-at-will — Demand of possession from 
tenant-at-will necessary— See Landlord and 
Tenant, No. 5, 11 C. W.N. 225. 

(2) Whether necessary before suit to eject mxt 
urider-raiyat— See Act VIII of 1885 (Bengal 
Tenancy), No. 20, 11 CAV.N. 190, 

(3) — to quit, necessity for, in the case cf a 
purchaser of the tenancy from the legatee of a 
deceased tenant— See Transfer of Property 
Act, No. 78, 5 C.L.J. 205. 

(4) Necessity of— to under-tenants, prior to 
suing them in ejectment— See Service Tenure, 
No* 1, 11 C, W.N. 40== 5 C.L.J. 53. | 

(5) Necessity % of — on abandonment of an 

Utbandi tenure— See Utranm Tenure, No. 1, 
5 G.Ii.J. 398. .. . ' ; J 


Notloe.— (Concluded) . 

(6)— to agent before agency does not bind prin- 
cipal— See Transfer of Property Act, No. 2, 
11 C.W.N. 1109. 

Oath. 

(1) Evidence balanced on both sides— Refusal 
to take oath proved by other party — its 
effect . 

Where there is evidence on both sides, and a 
doubt arises as to whioh is the true ease, a re- 
fusal to take oath may well be taken into con- 
sideration to decide the point (n). 

But where the Court found that the evidence 
for the defendant standing alone was not such 
that it could be safely acted on, the Court could 
not decide in the defendant’s favour, merely 
because the plaintiff refused to take the oath 
proposed to him. Kojakuli Rang a Naik v. 
Guruyiya Bhatta, 2 M.L.T. 327. 

BEN6o»and Wallis, jj. 

Reference :—( a) 22 B. 683, F. 

(2) Agreement tp be bound by defendant's 
oath — Power ijjfjk withdrawing after accept- 
ance by defendant. 

A complete proposal by the plaintiff to be 
bound by the defendant’s oath before a certain 
temple, is binding upon the plaintiff, if the de- 
fendant accepts such proposal. It will not be 
open to the plaintiff to withdraw after the ac- 
ceptance, except for some good reason. Yela- 
yuda Gounden y. Naray anas wami Gounden, 
17 M.L.J. 536. 

Benson and Sankaran Nair, jj. 

References 22 M. 234, 17 M.L.J. 100, F. 

Oaths Act. 

See Act X of 1878. 

Occupancy rights. 

(1 ) Acquisition of— Landlord and tenant — Pro- 
cedure Act (VIII of 1869 B.C.), S.G—ActX 
of 1859 — Occupancy holding , submergence — 
Rent, non-payment of— Extinguishment — 
Bengal Tenancy Act (VIII of 1885). 

To enable a raiyafc to acquire a right of occu- 
pancy under S. 6 of Act VIII of 1869 (B.C.) or 
under Act X of 1859, his possession must 
ordinarily be continuous for twelve years, over 
the whole of the laud, in respect of which a 
right of occupancy is claimed(a). 

The fact that the plaintiff was in occupation of 
different areas of lands in different years, would 
not entitle him to a right of occupancy in the 
whole, unless it was proved that he had a right 
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Occupancy righto.— (Continued). 
of occupancy in a portion, and the parties in- 
tended that the additional lands also should be 
impressed with the existing rights in respect of 
the original lands of,tne holding. 

Under S. 6 of Ao^VIII of 1869, a raiyat retains 
his right of occupancy only so long as he pays 
rent. But, although mere non-payment of rent 
might not be conclusive evidence of abandon- 
ment, non-payment of rent taken with submer- 
gence of land is sufficient to indicate an extin- 
guishment of right of occupancy (6). 

An occupancy holding was deluviated at a 
time when Act VIII of 1869 was in force, and 
the lands had continued under water for thirteen 
years before the present Bengal Tenancy Act 
was passed in 1885 : 

* * 

Held , whatever right was acquired by the 
raiyat, was extinguished by non-payment of 
rent during the period of submergence before 
the Act of 1885 came into force ; sfe he had no 
subsisting rights in 1885, the provisions of Act 
VIII of 1885 could create no new rights in his 
favour, nor revive those wh|ph had already been* 
extinguished. Saligrara Singh y. Puluk 
Pandey, 6 C.L.J. 149. 

Mookerjee and Holmwood, jj. 

References (a) 22 W.R. 228, R. (6)4 G. 
894, F. 13 M.I.A. 407, R. 18 A. 290, 1). 

(2) Sale of occupancy in tenure in favour of 
landlord— Validity of such transfer. 

Held that the sale of an occupancy tenure 
by a tenant to his landlord is valid. Binda 
Prasad and others y. Rajendra Prasad, 
IQ O.C. 285, 

Chamier, j. c. 

Reference : — 13 A, 396, R. 

j[8) Succession to — Co-mortgagees with distinct 
specified shares under one deed acquiring 
occupancy rights on mortgagor's failing to 
redeem within a certain time —Difference 
between a joint tenant and tenant in common 
—Right of survivorship — Jus-accreseendi. 

By a deed dated 12th March, 1862, land was 
'mortgaged to K. N, and K.S. in specified 
shares, each mortgagee exercising a third shar§ 
in the entire property. It provided that, failing 
redemption within two years, mortgagees will 
acquire occupancy rights in the land. 

K. died in 1867* and his interest passed to his 
three sons S, S and H. 

In the redemption suit of 1878, it was decided 
that the mortgagees had acquired occupancy 


t 

Occupancy righto.— (Continued). 

rights, and that the mortgagors were entitled 
to merely redeem the mortgage qua their 
proprietary rights in the land. 

N. also died about this time, and his sons 
succeeded to his share* 

In 1885, the holding was entered in the Reve- 
nue papers as joint tetween the mortgagees. 

On the death of K. S. in 1906, his brother H. 
and the descendants of S. and S. sued to sue* 
ceed to the holding of K. S. 

Heldy that the suit fails, as, under the above 
circumstances, the tenancy was not joint, but 
held in common, and though, in the case of a 
joint tenancy, on the death of one of the joint 
tenants, his interest does not pass to the land- 
lord, this principle is not applicable in the case 
of the death of one of the several tenants in 
common; so as to entitle the other tenants to 
succeed to his interest by right of survivorship 
as by j us accrescendi. 

Difference between a tenant in common and 
joint tenant explained. 

Obiter . The word “ occupied ” in S. 59 of 
the Punjab Tenancy Act (XVI of 1887), means 
“ actually occupied ” and does not include an 
occupation, which is merely such by implica- 
tion of law. Khan Singh y. Hardlt Singh, #> 
P.W.Rj 1907. 

Kattigan and Lal Chand, jj. 

References 209 P.R. 1894, F. 2 P.R. 1867, 
57 P.R. 1868, 36 P.R. 1870; 159 P.R. 1879; 

4 P.R. 1880 ; 180 P.R. 1882 ; 9 P.R. 1891 (Rev) 
and 6 P.R. 1892, R and D. 

(4) Law governing succession to occupancy 
holding —See Act XI of 1898 (Tenancy), No. 6, 
3N.L.R. 112. * * 

(8) Succession to — Punjab Tenancy Act, Ss. 
Ill and 112 — Right of person to settle, by wri tteu 
agreement, a course of succession cliffercnf, from 
that prescribed in the Ac ^ —See Act XVI of 
1887 (Punjab Tenancy), No. 14, 130 P.R. 1907. 

(6) Transfer of occupancy holding— Consent 
of landlord subsequent to sale — Recognition- 
See Landlord and Tenant, No. 15, 5 C.L.J. 
294. 

(7) Suit by a reversioner to restraiu aliena- 
tion of occupancy rights by occupancy tenant 
—Custom— -See Burden of proof, No, 2, 98 
P.R. 1907. 

(8) Whether- can be acquired by under, 
tenants in the case of a service tenure— See 
Service Tenure, No. 1, fl C.W.N. 46* 

5 C.L.J. 63. 
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Occupancy right*,— {Concluded ) . 

(9) Acquisition of, by representatives of one 
founder against another — See Act XVI of 1887 
(Pun/ab Tenancy), No. 1,1 P.R. 1907 (Rev). 

Office brocage. 

(1) Validity of— See Contract Act, No. 15, 
17 M.L.J. *252. 

Order. 

(1) Erroneous*ordcr carried ou l— Subsequent 

Proceedings whether void Waiver— See Appeal 

(General), No. 5,6 C3.L.J. 547. 

Oudh Laws. 

See Act XVIII of 1876 (Oudit). 

Owner. 

(1) Claim in the capacity r of —inconsistent 
claim as under easement -Sec Alternative 
Claims, No. 1, 4 C.L.J. 487-34 C. 51-11 C. 
W.N. 20 - 1 M.L.T. 364 (F.B.). 

Pakky Adat agency. 

Nature of —See Contract Act, No. 21, 9 
Bom. L.R. 903. 

Paper Currency Act. 

See Act XX of 1832. 

Pardanishin. 

• 

Deeds executed bv — Burden of proof — See 
Mahomedan Law (Succession), No. 2, 8 Bom. 
L.R. 781 ~ 31 B. 165. 

Parties. 

(1) Addition of, after remand - Landlord and, 
Tenant - Ejectment suit — 7 * attics — Suit by 
some of the landlords not maintainable. 

After a case is remanded under S. 566 of the 
Civ. Pro. Code, the Court, to which the case is 
remanded, is not competent to add parties to 

the suit. * 

« 

A suit for ejectment against the tenants, 
filed by some of the landlords only, is not com- 
petent. HargulalY. KhuBal, 20 P.L.R. 1907. 
Robertson, j. 

(2) Assignment pendente lite — Addition* of 
assignee as co-defendant after the period of 
Limitation— Sec Limitation Act, No. 38, 3 
P.R, 1907. 

(3) Suit to recover a debt due to a firm — 
Family business— Necessity to join all mem- 
bers as parties— Sec Hindu Law (Joint Family), 
No. 8, A. W.N. (1907), 58. 

(4) Addition Appellants — 1 Test*— See Civ. 

Pro. Code, No. 111, 5 C.L.J. 434. 


! Parties {Concluded). 

(5) Recognised agent of party not himself a 
party — Names of parties to be correctly entered 
in proceedings— See Partnership, No. 2, 4 
L.B.R. 23. 

i Partition. 

(1) Plaintiff's suit for— dismissed — Ons of the 
defendants in the suit applying to have his 
share partitioned off — Contention disallowed 
— Practice, 

Where a plaintiff, who brings a suit for 
partition, fails to establish his right to partition, 
it is not open to any of the defendants to claim, 
in the suit, partition, upon the ground that 
such defendant has a share in the property. 

When a suit for partition is brought by a 
poison alleging that it is ( , undivided property 
and that ho has a cortain share in it, the law 
requires that, in ordar to enablo the Court to 
ascertain such person’s share, it must have 
before it, as*parties to the suit, all the persons ' 
admittedly having, or claiming to have, shares 
in the property. The quantum of the share of 
|t the plaintiff must be determined with reference 
to the number of sharers and their respective 
sharers. That is the reason of the rule. But 
where the case of the plaintiff fails on the pre- 
liminary ground that ho has no right to a share 
at all, and that a suit for partition, is not main- 
tainable at his instance, the person of the rule 
fails to apply. If the plaintiff is found to have 
no share at all, there is no suit for partition 
and consequently no necessity for determining 
the defendant’s share. Ashidbai Y. Abdulla 
Haji Mahomed, 8 Bom. L. R. 758 = 31 B. 271. 
Chan da v ark ar 3 . 

References : —3 C. 551,24 B. 128 and 23 
B. 188, IHstgd. 

(2) Partition decree — Declaration of shares to 
which plaintiff entitled -Details to be worked 
subsequently— A step in the action and not 
a step in aid of execution — Limitation. 

Where a decree merely states the shares in the 
immoveable property to which plaintiffs are 
entitled, and leaves those as well as all other 
necessary figures to be worked out and settled 
at some subsequent period, the decree is not a 
final or executable decree. 

Before there can be any final or executable 
decree, all these matters must be worked out 
and determined in the suit,® and, therefore, an 
application for the partition of the immoveable 
property in the above case is merely a further 
step in the action to which no limitation 
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Partition. — ( Continued ) . 

applies (<?). Ramasw&my Naicker v. Rama 
swamy K am ay a Naickar, 2 M.L.T. 265. 

Boddam and Moore, jj. 

References : — (a) 22 C. 425, 24 C. 575, 32 
C. 483 and 28 M. 127, 11. 

(3) Partition between co-sharer and ijaradar 
of other co-sharers— Similarity of possession 
— Temporary lease —Occupancy raiyat — 
Relinquishment of holding in favour of 
ijaradar — Expiry of ijara — Right of land- 
lord to recover khas possession— Costs. 

Whore a lessee of lands in the occupation of 
raiyats, who had jote rights, obtained khas 
possession of the lands, vjith the consent of the 
raiyats, for the purpose of indigo cultivation : 

Held— that the lessee, being merely a land- 
lord in occupation, did not acquire occupancy- 
right in the lands, and the lessor became 
entitled to khas possession on the expiry of 
the lease. 

A lessee held certain lands in a village under 
three separate temporary leases from three un- 
divided co-sharers of the village. On the expiry 
of one of the leas°s, the lessor in question sued 
for khas possession, on partition of his separated 
share. His other co-sharers, who, with the 
lessee, had been made parties to the suit, raised 
no objection. 

Held — that there was no bar to a decree for 
partition being made in the case (a). 

But the plaintiff ought to pay the entire 
costs of the partition, as a fresh partition of the 
entire mouzah may be necessary on the expiry 
of the other leases. Ram Lochi Koeri y. 
Herbert Collingridge, 11 C.W.M. 397-5 C.L. 
J. 307. 

Mitu a and Holmwood, jj. 

References-. — 21 C. 143, R. (a) 24 C. 575, 1 C. 
L.J. 40, Appr. 

(4)— of joint property , suit for— Costs, appeal 
for — Appeal , if and when maintainable 
— Principle , matter of — Proprietors and 
lessees , interest as — Allotment of shares 
in proprietary and leasehold interests — 
Costs up to the preliminary decree by whom 
payable — Rateable distribution — Costs , sub* 
sequent to preliminary decree , by whom to 
be borne— lessor and lessee , liabilities of, 
to pay costs— Apwrtionmcnt. 

An appeal will lie upon a question of costs, 
when a matter of principle is involved [a). 


Partition ~( Continued). 

As the plaintiff in a partition suit commences 
it for his own advantage, convenience and. 
security, and as the defendant, as joint owner 4 
holds his undivided share always subject to the 
right of the plaintiff to demand partition, the 
parties must, each bear their owH costs of the 
suit, up to the stage of the preliminary decree, 
and the costs of the partition should be divided 
between the parties in proportion to their 
respective shares in the estate (b). # 

If, however, there has been a frivolous con- 
test, the party, by reason of whose opposition 
unnecessary costs are incurred, may be made 
liable (c) . 

A lessee, who accepts a lease of a share in 
joint property, does so with full knowledge that 
the subject matter is liable to partition, and if 
he finds himself a defendant in a partition suit, 
it is by reason of his own voluntary act, and, 
in such a suit, each party must bear his own 
costs up to the first hearing or preliminary 
decree, and the costs of the partition should be 
borne by the parties in the proportion of their 
interests. If the lessee took no part in the par- 
tition proceedings, and neither claimed nor 
obtained the benefit of a soparate allotment, he 
could not be called upon to contribute to the 
costs of the partition. But if he did, the eo^ts 
must be borne by him rafceably with the other 
parties, according to his interest in the pre- 
mises. ' 

A permanent . lessee may be regarded as a 
purchaser and will be entitled to similar pri- 
vileges and subject to similar liabilities. 

The costs of the partition should, as between 
the lessor and the lessee, be borne by them in 
proportion to their respective interests in the 
share covered by the mokurari (lease) (d). 

Nawab Dildar Ali Khan y. Bhowani Sahai 
Singh, 5 C.L.J. 642- H4 C. 878. 

Mock eh j ee and Holm wood, jj. 

» 

References (a) 12 C. 179, 12 C. 271, Refd. 
to. (b) 12 W.R. 160, R, 17 Ves. 533 ; 1 White 
and Tudor 181, 216 ; 27 Beav. 632 ; 2 Drury and 
Y/alsh 700 ; 2 Ir. Ch. Rep. 324 ; 12lr. Ch. Itep. 
205, cited. 21 G. 904, Distd. (c) 7 Ch. Dlv. 367, 
R. (d) 2 7ones (Ir.) 803 ; 10 Ir. Eq. Rep. 479, 
R. 2 Cox. 27, explained and Distd < 

(4 -a) Award directing — Stamp — See Stami* 
Act, Mo. 2, 8 Bom. L. R. 869-31 B. 68. 

(5) Pulni estate — Holder of fractional share in 
a mouza of the estate — Right to gmrtition 
that mouza without 9 partitioning other 
mvuzas. 
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Partition . — ( Continued) . * 

A putnidar of a fractional share of a mouza 
can partition bis share in it, held jointly by 
himseif and some of the defendants, although 
the defendants may be jointly interested with 
or without ^)ther persons in the remaining 
mouzas of thl Zemindari , provided that such 
partition does not place the defendants in a 
position of inconvenience. 9 Uma Sundari Debi 
y. Benode Lai Pakrashi, 34 C. 1026. 

« Stephen & Holm wood, jj. 

References : — 1 C.LJ. 40, 20 C. 682, li. 

(®>— °y joint property— Portion omitted by 
mistake — Fresh suit for partition or joint 
possession, if maintainable — Co-owner 
adverse possession by. , 

Where, in a suit for the partition of joint 
property, by reason of a mistake of the parties 
which was shared by the Commissioner who 
was appointed to make the partition, a certain 
portion of the property was omitted from the 
report and the final decree did not deal with 
the lands comprised in that portion. 

Held — That the effect of the decree was to 
leave uneffected the joint title and possession of 
the parties in the lands omitted in the decree. 

That such lands may be partitioned in a 
subsequent suit at the instance of one^of the 
parties. 

A mere determination of the shares by the 
preliminary decree is not tantamount to parti- 
tion. 

The entry into and possession of land under 
the common title by one co-owner will not be 
presumed to be adverse to the others, but will 
ordinarily be held to be for the benefit of all. 

A co-tonant will not be permitted to claim 
the protection of the statute of limitation, un- 
less it clearly appears# that he has repudiated 
the titfe of his co-tenant and is holding adver- 
sely to him. It muAt further be established 
that the fact of the adverse holding w^s 
Brought home to the co-owner. 

The possession of a wrong doer cannot be 
constructively extended over lands not actual- 
ly in his possession. Jogendra Nath Roy y. 
Baladeb Da b Marwari, 12 C.W.N. 127^6 
C.L.J. 735. 

Mookerjee and Caspersz, jj. 

(7) Test of — can take place on ly Upon the 
assumption that both parties are interested in 
the subject mattei^f litigation- See Estoppel, 

No. 2, 6 C.L.J. 621. 


Partition. — ( Concluded). 

(8) Suit for partition— Denial by defendant 
of plaintiff ’s title — Effect— Fixed fee or advalo- 
reni fee— See Court Fees Act (VII of 1870), 
No. 18, 12 C. W. N. 37, 

(9) Suit for See Act III of 1901 (U. P. 

Land Revenue), No. 5, A.W.N. (1907), 175. 

(10) of joint family property — Suit for— 

Parties- See Misjoinder, No. 1, 10 0.0. 32. 

(11 ) Conversion of suit for possession into 
suit for — See Possession, No. 2, 22 T.L.R. 107. 

Partition Act. 

See Act IV of 1893. 

Partners. 

(1) Liability of surviving partner— Purchase 
by, of docased partner’s property — See Trusts 
Act, No. 3, 9 Bom. L.R, 606. 

(2) Settled accounts- Error— Re-opening — 
S u rch arqe and falsification — General words 
of re lease — What p asses . 

B and S, partners, had the partnership 
accounts strictly adjusted, and Rs. 39,465-7-0 
was found due to B. By a deed of assignment, 
B, in consideration of Rs. 34,000, assigned and 
1 released his share in the firm to S. By common 
mistake, Government promissory notes for 
Rs. 7,000 were omitted from the accounts. On 
discovery of the mistake, B sued for a share of 
the notes. 

Held, either the whole account may be re- 
opend, or leave may be given toB to surcharge 
and falsify. The latter is the more proper 
course on the facts of this case (a). 

| General words of release in a deed can only 
i operate to pass what the parties had in contem- 
l plation, and nob something with which they 
i had no intention of dealing (b). Baney Madhub 
Mullick y. Subal Chunder Law, 11 C.W.N. 

| 776. 

Chitty j. 

' References:— (a) 5 M.I.A. 372, 9 Beav. 503, 9 
| Oh. D. 547, It ; (b) 4 ILL. 610, 14 Ob. D 829, F. 

Partnership. 

I (1) £uit for money by one partmr against 
another. 

Where a partner sued a customer, for re- 
; covery of price of jewellery sold and, also, made 
1 Bis co-partner a defendant praying that, if the 
latter had received the mojiey, the decree 
might be passed against him : 

i Held , that one partner cannot sue another 

! in this wise ; . 
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Partnership. — ( Continued ). 

i 

that;, if one partner thinks that his co-partner | 
has not been treating him propely, his proper | 
remedy is to apply for fhe dissolution of the j 
partnership and to have its accounts taken. ; 

Bhut Nath Das Malakar y. Girish Chandra ! 
Banerjee, 11 C.W.N. 311. | 

Maclean, c.j., and Caspkrsz, j. ! 

(2) Suit by or against firm , maintainability 
of— Partners— Recognised agent of party 
not a party to suit — Court's error in enter- 
ing names of parties to proceedings. 

A firm cannot sue or be sued : only the part- 
ners can sue or be sued. The recognised agent | 
of a party is not, as such, a party himself. In i 
proceedings, generally, and in judgments and j 
decrees especially, •‘Courts mufct take care to j 
enter the names of parties correctly, as any ] 
error or neglect of such points may lead to need- j 
less confusion and expense and delay to suitors. I 
Mutu Raman Chetti v. Myat Nyein, 4 L.B.R. 
23. 

Irwif, J. 

(31 Debt due from the firm — Liability of as- 
signees of a partner on admission— Contract 
Act , Ss. 140, 251. 

Where the plaintiff paid sums on a security 
bond, executed by him on behalf of a partner- 
ship firm, the assignees of a partner admitted 
into the partnership by the other partners 
would also be liable to re-imburse the plaintiff, j 
although the creditor had not absolved the j 
assignor or accepted the assignment (a). 

It is not open to a partner in a firm, who is 
himself alone under a certain liability to an j 
outsider, to engage on behalf of the whole firm i 
that all its members shall be subject to that 
liability, unless he obtains authority from his 
partners so to engage, (a) Niharku y« Madho, 
107 P.R. 1907. i 

Johnstone, j. 

Reference : — 4 A. 437 , R. j 

(4) Suit by surviving partners — Debt due to ! 
p artnership — Whether representatives of de- 
ceased partner necessary par tie*. 

The representatives of a deceased partner are 
not necessary parties to a suit for recovery of a 
debt which accrues due to the partnership in j 
the lifetime of the deceased. K.Y.P L. Perianen j 
Cfeetty y. Armpga Father, 4 L.B.R. 99. 

Fox, c.j. 

References : — IB C. 86, Dm, 17 M. 108 ; 20 j 
M, 232; 19 B. 338, R. and F. | 


Partnership.— (Concluded). 

(4-a) Suit to recover debt due to a — under a 
contract with one partner only — Right of suoh 
partner to sue by himself— See Contbacw Act, 
No. 20,127 P.R. 1906-10 P.W.Ii. 1907. 

(5) Attachment of joint property of partner- 
ship-procedure— See Civ. Pro. Code, No, 235, 
9 Bom. L.R. 540. , 

Patni. 

Suit by patnidar for possession of Chakr^i 
lands'— Resumption of the lands by Govern- 
ment and subsequent restoration to landlord — 
See Limitation Act, No. 87, 34 C. 564. 

Pattah. 

Tender of, to manager of joint Hindu family 
— See Act VI fa of 1865 (Rent Recovery, 
Madras), No.- 4, 17 M.L.J. 251. 

(2) Tender of, and execution of muchilika, 
effect of — Second tender of, invalid — See Act 
VIII or 1865 (Rent Recovery, Madras), No. 
6, 30 M. 253. 

Patwari. 

ID Patwari' $ rates and cesses— Plaintiffs 
suing as assignees of Government revenue 
— whether they can recover. 

In a suit to recover the patwari’s rates and 
cesses paid by the plaintiffs on behalf of the 
defendant, a zemindar, it was held, that they 
could recover the said rates and cesses in the 
same manner as in a suit for arrears of revenue, 
and a suit for their recovery lies as a suit to 
recover arrears of revenue. As for fcheso rates 
the persons with whom the makal was settled 
incurred a joint liability, and so, the plaintiffs 
must be deemed to have paid them as co-sbar- 
ers. Narain Singh y. Kesho Das, 4 A.L.J. 
81G. 

Griffin, j. 

Pauper. 

—plaintiff, if can be required to furnish secu- 
rity for defendants’ costs. — See Civ. Pro. Code, 
No. 219-n, 12 C.W.N. 163. 

« 

Peishcush. 

Private agreement apportioning, not binding 
on Government— See Act I of 1876 (Madras), 
No. 1 , 16 M.L.J. 468 — 1 M.L.T. 421 .» 80 M. 106. 

Penalty. 

Stipulation by mortgagor to pay on redemp- 
tion the principal sum and half as much again 
-—Deorha —Whether amounts to penalty— See 
Civ. Pro. Code, No. 275, 10 O.C. 214. 
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Pensions Act. * 

See Act XXIII op 1871. 

< Perishable property. 

Attachment and sale of— Disposal of sale pro- 
ceeds — See Civ. Pro. Code, No. 159, 4 L.B.R. 
16. 

Permanently settled estate. 

Separate registration of alienated portion of, 
— .Jurisdiction of Collector — Private agreement 
apportioning peishcush not binding on Govern- 
ment — See Act I or 1876 (Madras), No. 1, 16 
M.L.J. 468 = 1 M.L.T. 421-30 M. 106. 

Permanent tenure. 

(1) Proof of — Origin of grant not known — 
Grant for residential purposes -Substantial 
structures. 

Where the original nature of the grant was 
unknown and it was found that the predecessor 
in interest of the defendants, who were purcha- 
sers in execution of a decree, were tenants on 
the land and were in occupation for nearly 
sixty years, aud that they raised substantial 
structures on the land, ajid the grant was for 
the purpose of residence, 

Held, that the lower Courts were justified 
in drawing the inference that the holding was 
permanent. William M. Grant y. Mrs. Robin- 
son, 11 C. W. N. 242-5 C.L.J. 178. 

Maclean, c.j., and Holmwood, j. 

(2) What amounts to — See Landlord and 
Tenant, No. 23, 6 C.L.J. 122 (P.C.). 

Pin-money. 

(1) Agreement to pay, to daughter-in-law — 
Unchastity and refusal to reside with husband 
— Whether daughter-in-law entitled to enforce 
it — See Marriage, No. 2, 4 A.L.J. 13. 

Plaint. 

« 

(1) Rejection of — in part not allowable — Sec 
Ctv. Pro. Code, No. 57, A.W.N. (1907), 68. 

(2) Return of, to be presented to proper Couit 
— Appeal from order of return — See Civ. Pro. 
Code, No. 31, 5 C.L.J. 580. 

c 

(3) General prayer in — for getting such re- 
lief as the Court may think fit to grant— Suit 
for possession and declaration — Suit for decla- 
ration of half only of a property — Relief grant- 
ing declaration for whole— See Custom(Pun- 
jab), No. 57, 26 P.W.R. 1907. 

(4) — ordered to be returned to the plaintiff 
for presenting to a^pourfc of competent jurisdic- 
tion on discovery of the incompetency of the 


Plaint.— ( Con eluded) . 

Court to hear the suit— See Jurisdiction (of 
Civ. Courts), No. 3, 16 P.W.R. 1907. 

(5) Admission of, through mistake or inadver- 
tence — Court fee — See* Court Fees Act (VII 
of 1870), No. 7, A.W.N. (1907), 110. 

(6) Rejection of, after admission and registra- 
tion, legality of — See Civ. Pro. Code, No. 58, 
4 C.L.J. 421 = 34 C. 20=11 C.W.N. 38 = 

1 M.L.T. 355. 

(7) Presentation of— insufficiently stamped — 
Making up of the stamp duty subsequent to 
the period of Limitation for the suit — Validity 
—See Limitation Act, No. 2, 123 P. R. 1907. 

(8) Presentation of, on opening day after 
vacation— See Limitation Act, No. 15, 9 
Bom. L. R. J329. 

(9) Omission to seek further relief when 
such relief is possible — Duty of Court — Amend- 
ment of — See Speciafic Relief Act, No. 9, 
128 P.R. 190*/. 

(10) Appeal against order rejecting or ad- 
mitting — See Civ. Pro. Code, No. 283, 6 C.L.J. 
ii4. 

(11) Death of defendant before presentation 
of plaint — Jurisdiction of Courts to substitute 
liis legal representatives — See Civ. Pro. Code, 
No. 206 a, 17 M.L.J. 551. 

Pleader. 

(1) See Advocate. 

Sec Counsel. 

& See Solicitor. 

(2) Charges of professional misconduct — 
Inquiry into those charges — Opportunity 
to cross-examine — Wi tnesses — Evidence — 
Legal evidence — Hearing of arguments by 
A dvoc ate — 7 Practice — High Court — Disci- 
plinary jurisdiction . 

In an enquiry into the alleged professional 
misconduct of a pleader, the Court examined 
two witnesses, and also the pleader, on the 
understanding that the pleader was not then a 
person <,m his defence. The pleader was given 
no opportunity of cross-examining the witness- 
es, and was not allowed to address the Court 
upon the evidence. The Judge then expreseed 
an opinion, adverse to the pleader, that he had 
deliberately made a false statement in Court : 

Held, by Jenkins, C.J., that, having regard 
to tlio nature of evidence and the defects in 
procedure, it would not be safe to accept the 
opinion of the Court. ; 
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Pleader.— (Concluded). 

Held, by Beaman, J, that there was no good 
evidence upon which the charge could be 
sustained, since it was doubtful whether reading 
and criticising depositions or other matter, 
which, if objected to, could not be received in 
evidence, makes those depositions or that mat- 
ter evidence, unless the objection or objections 
arc expressly waived. 

Per Jenkins, C. /.—It is clear that a Judge, 
in the great majority of eases, cannot do full 
justice to a case, without hearing the argu- 
ments, which the advocates desire to address. 

The Government Pleader y. Maganlal H. 
Choksi, 9 Bom. L. R. 866 ~6 Cr. L. J. 216. 

JENKINS, C.J., andaBEAMAN, J. 

Pleader and client! * 

(1) Agency— Relation between co-mortgagors 
one of whom a pleader, if fiduciary — 
Accountability — Settled accbunts — Suit to 
falsify — Specific averment of errors ne- 
cessary —0 hanging suit for accounts info 
suit to falsify settled accounts — Procedure 
in account suits, 

A person does not become the agent of 
another, merely because he gives him advice in 
matters of business. The essence of the matter 
is, that the principal authorises the agent 
to represent, or act for the principal, in 
bringing, or aid in bringing, him in contrac- 
tual relation with a third person, that is to 
say, there must be a recognition of the 
derivative authority of the agent. 

A solicitor who has been employed as such 
in a transaction for investment of money may 
be liable for negligence in lending money on 
insufficient security. But the liability varies 
with the extent of the part he is employed to 
take in the transaction (a). 

Plaintiff jointly with one R, a pleader, advan- 
ced money on what turned out to be in- 
sufficient security. It was, however, found 
that the plaintiff knew and approved of the 
security at the date of the investment., 

Held, that the plaintiff could not call upon 
R to recoup him any loss he sustained by rea- 
son of the insufficiency of the security, even 
though he might have obtained the advice of 
R as pleader on entering into the transaction. 

Tho requisites for making an Account a 
settled account depend on the circumstances 
of each case and the mode of dealing between 
the parties (5). 


Header and ell«ni^Oonfi»tted). 

If a settled aocount is impeaoJj|d for errors, 
particular errors must be stated and proved* 
and the same rule holds even when the account 
has been settled errors excepted. 

Where the plaintiff made no averment jin 
his plaint that accounts had been settled, but 
commenced action on the footing that no 
accounts had been rendered. , 

Held, that the plaintiff could not, after the 
suit had been tried out on that footing,* be 
allowed to convert the case into one for re-open- 
ing the accounts on the ground of errors con- 
tained therein. 

Procedure in account suits indicated, and 
that adopted in the present case condemned. 

In a suit for account, if liability to account 
is denied by the defendant, the question of 
accountability is to be tried first. It is only 
after an adverse decision against the defendant 
upon this question that he may be called upon 
to render an account (c). Moheth Chandra 
Basu y. Radha Kishore Bhattacharjee, 12 
C.W.N. 28-G O.L.J. 580. 

Mookekjee and Holmood, m. 

Inferences:- (a) 39 Ch. D. 179 (185), jR. (b) 

1 Ball & Beatty 420 (428) ; L.R. 2 H.L. 1; 6 
M.I. 4 . 372 and 8 Moor. P.C. 878, It, (c) U C. 
147, It. 

(2) Suggestion as to a matter of fact by a 
pleader — decision in appeal based on, improprie- 
ty of— See Evidence, No. 2, 11 C.W.N. 130-- 
1M.L.T. 429-5 C.L.J. 4~9 Bom. L.R. 80 
(P.C.) = 17 M.L.J. 32. 

(3) Reference by pleader to arbitration, not 
being expressly authorised —See Civ. Pko. 
Codf, No 243, 4 A.L.J. 842. 

(4) Delay in filing appeal due to appellant 
bona Jldc accepting erroneous legal advice-- See 
Limitation Act, No. 14,,A.W.N. (1907), 219. 

pleader's feet. 

Costs on account of, allowed according to the 
valuation of the estate or according to import- 
ance of the subject of dispute — Discretion — 
See Puoiute, No. 1, G C.L.J. 458. 

Pleadings. 

(1) Counsel — Omission to argue question of 
law or abandoning a point— Power of Cottrt 
to go into question. 

Omission of a counsel either to argue a ques- 
tion of law, or his abandoning a question of kw 
is not sufficient to disentitle Court to go into 

c 45 ° 
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Headings, —(Continued), 

the questio^a). Ramsaran Bing y. Khakhan 
Singh, 11 C.W.N. 340, 

Hitra and Holm wood, jj. 

Reference'.— (a) 27 C. 156, followed. 

(2) Suit to redeem converted into a suit to 
recover possession on payment of a charge 
— Compromise % in settlement Court not 
equivalent to a mortgage — Limitation Act 
(1877), Sch. II, Art. HI— Adverse posses- 
sion — Charge — Transfer of Property Act , 
S. 100— Recovery of the whole share. 

On the basis of a compromise, a decree was 
passed, in favour of the ancestors of the plaintiff 
and his co-sharers, by the Settlement Courts, 
to the effect that they would be entitled to the 
possession of their share in the property, if they 
paid their share of the family debts, and if they 
failed to do so, the defendants would bo entitled 
to take possession of the whole of their shares. 1 1 
was also added in the compromise, that, if after- 
wards the plaintiff and his co-sharers paid the 
whole of the debt due from them, they would 
be entitled to recover possession of their shares. 
The defendants paid the entire amount and 
took possession of the whole share of the plain- 
tiff find his co-sharers. The plaintiff now sought 
to redeem his own share, as well as that pf his 
co-sharers, on the payment of the amount due 
from him and his co-sharers on account of their 
share. The defendants pleaded that the buit 
to redeem was not maintainable and was also 
barred by limitation, as they had been in 
possession for more than 12 years. They also 
pleaded that the plaintiff could not recover 
more than his own share. 

Held, that the above compromise did not 
create the relationship of mortgagor and mort- 
gagee but ween the parties to it, and no suit for 
redemption could lie, fyut the suit of the plain- 
tiffs should not be dismissed, merely because the 
plaintiff had stated in his plaint that the above 
compromise had created such a relationship. 
The suit was actually for recovery of the property 
on payment of a certain charge and should 
have been decreed as such. The actual facts 
were clear from the pleadings, and the defen- 
dants were not in any way prejudiced by such a 
view of the case. 

Held, further, that the suit being really one 
for possession of the property on payment of a 
charge, it was governed by Art. 144 of the 
second schedule of the Limitation Act* and as 
the defendants had not succeeded in ^showing 


Pleadings, — {Concluded). 

that they had been in adverse possession for 
more than 12 years before the date, on which 
the present suit was instituted, it was not bar- 
red by limitation. 

Held , also, that the plaintiff could recover 
not only his own share, but also those of his 
other co-sharers, on payment of the amount 
due from him, as well as from those other co- 
sharers . Karim Bakhsh Khan y. Mehdi Hasan - 
Khan, 10 O.C. 17. 

Scott, j.c. 

(3) The strict rule that averments not tra- 
versed must be taken to be admitted, is not 
applicable to — in Indian Courts. Deo Nundan 
Pershad v. Meghu Mahton, 11 C.W.N. 225 = 

5 C.L.J. 181 = 34 C. 57. 

Rampini and Mookeujee, jj. 

Reference : — 9 ALLA. 287, F. 

(4) Paper-book —Inclusion of irrelevant pa- 
pers not objected to by respondents — Successful 
appellant not deprived of any part of his costs 
-‘See Limitation Act, No. 77, 11 C.W.N. 
424. 

(5) Fact alleged in plaint and not expressly 
denied by defendant is to betaken to have been 
admitted by the latter. See Mortgage (Equi- 
table), No. 1, 53 P.W.R. 1907. 

Pledge. 

(1)— of bills of lading without notice of seller’s 
claim for price of goods — See Contract Act, 
No. 40, 34 C. 173. 

Possession. 

(1 ) Suit for possession based on possessory 
title of plaintiffs' predecessor — plaintiffs 
never themselves in possession— Cause of 
action — Specific Relief Act, S. 9* 

Plaintiffs sued, as heirs, to recover certain 
property, which had been in the possession of 
their deceased father, without any legal title, 
and was appropriated by their brother, to the 
exclusion of the plaintiffs, and purchased by 
the defendants in execution of a decree against 
him and was in the peaceable possession of the 
defendants for a little less than 12 years. 

Per Ksox, j .—Held, that, inasmuch as the 
plaintiffs had never, at any time, been in pos- 
session of the property claimed by them, their 
suit would not lie (a). 

Per A i km an, j. (Contra).— 'The plaintiffs’ 
father having held a possessory title — heritable 
and transferable-good as against all except the 
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Possession . —(Concluded) . 

true owner, there wee nothing to prevent bin 
heirs bringing the present suit (6). Shri Gopal 
Y. Ayesha Be gam, A.W.N. (1906), 264=3 A.L. 

J. 775 = 29 A. 52. 

Knox j^d Airman, jj. 

References :~(<x) 24 A. 157, 20 M. 514, 27 A. 
169, 12 A. 51, 20 C. 834, Distil, (b) 13 A. 537, 
24 A. 157 ; 27 A. 169, A.W.N. (1900), 184, 26 
M. 514, 12 A. 51, R. 

(2) Suit for , conversion of, into one for parti- 
tion. 

Where a person brings a suit for possession 
of the whole of certain properties, but is found 
to bo entitled only to a share therein, he need I 
not be referred to a separate suit for partition, ! 
but the suit m vy b^treated as fraying also for 
a partition and possession of the plaintiff’s 
share in tin plaint properties. YaYa Kunjul 
Abdul Kutiju y. Atchuthan Aiya^pan, 22 T.L. 
11. 107 (F.B.). 

Sadasiva Aiyaji, c.j., Padmanabha Aiyah 

AND RaMAOHANDRA IiOW, JJ. # 

(3) Suit for, conversion of, into one for re- 
demption— See Mortgage (General), No. 19, 

5 C.L.J. 653. 

(3 -a) Suit on title— Dispossession within six 
months before suit— See Specific Relief Act, 
No. 11, 4 A.L.J. 601. 

(4) Meaning of, in S. 55, Land Registration 
Act— See Act VII of 1876 (Land Registra- 
tion, Bengal), No. 1, 12 C.W.N, 16. 

(5) Registration of names, if constitutes — 
Possession follows title, rule of, when applic- 
able— Possession, delivery of, effect of— See Act 
XI of 1859 (Revenue sale Law, Bengal), No. 
G, 6 C.L.J. 472. 

Posthumous chela. 

(1) Inheritance— appointment by widow of 
Goshain— See Hindu Law (Inheritance), No. 
1,3 A.L. J. 717. 

Posthumous son. 

(1) Revocation of Hindu Will by biSh of,— 
See Hindu Law (Wills), No. 5, 17 M.L.J. 269. 

Power of appointment. 

(1) Exercise of— Power created after will— 
See Act X of 1865 (Succession), No. 6, 9 
Bom. L.B. 488* 

Power of attorney . 

(1) Construction of— ‘See Construction (of 
deeds), No. 2, 6 C.L.J. 490. 


Power of attorney —{Concluded), 

(2) Construction of —Act doni^ under it 
challegned as in excess of authority conferred 
by power— Proof— See Agent, No. 1, 6 # C.L.J, 
639. 

Practice. 

(1) Civil Court— Reversing decree as to part 
of disputed property and remanding the 
suit as to remainder — Piecemeal decision. 

A Court of appeal dismissed a suit as against 
two of the defendants, and so far as concerned 
part of the plaint property ; but remanded it 
for decision on other points, as regards the 
remaining property and defendants 

Held that the High Court cannot countenance 
this piecemeal ^decision of the suit. Findings 
on the issues may of course be recorded from 
time to time as the hearing proceeds, but in 
the nature of things, the pronouncement of the 
decree must be reserved until the materials laid 
before the Court have all been fully assimilated. 
Ganu Anantshet y. Ganu Mahadev, 9 Bom. 
L.R.96G. 

Russell, a. c.j. and Knight, j. 

(2) - - Motion for contempt— Execution of a 

decree— Civ, Pro. Code (Act XIV of im), 
S. HU. 

* 

W^ere there is a genuine dispute between 
the parties about the right way of executing a 
decree, it should be formally dealt with under 
S. 244 of the Civ. Pro. Code, and not brought 
indirectly and incidentally, before* a Judge on 
a motion for contempt. Jamsetjl if usserw&nji 
Mehta y. Scrabjee Rustomjec Eubedar , 9 Bom. 
L.R. 1361. 

Beaman, j. 

(3) Death of defendant before institution of 
the plaint— Procedure-Suit for purchase - 
money— Aliena Hoil deed signed by vendor 
only— Limitation Regulation, Art . 90. 

As soon as it is proved that a man impleaded 
frs defendant, was dead at the time the plaint 
was filed, the Court should refuse to proceed 
further in that suit , and leave the plaintiff to 
begin de now against the person against 
whom alone he could move (a). 

The sections of the Civil Procedure Code 
relating to the bringing in of legal representa- 
tives of deceased parties are applicable only 
where the death takes place pending the suit , 
and not where, even before the suit, the party 
supposed to be impleaded ^ad died. 

A contract which has in fact been register- 
ed is no less a contract in writing registered. 
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* Practice— {Concluded). 

because it the signature of only one of 
the parties, in the absence of a statutory 
provision requiring the signatures of both 
parties (6). 

In a suit for the recovery of unpaid purchase 
money, the fact that the alienation deed was 
signed by the vendor only, the vendee not 
having himself signed it, is not material. It is, 
all the same, a contract in writing registered) 
and is governed by Art. 96 of the Limitation 
Regulation. Umman M&th&l v. E&penKochu- 
kunjtt, 22 T.L.R. 200. 

Sadariva Iyer, c.j., and Hunt, j. 

References :—(a) 26 W. R. 17 and 2 Ex. 64, 
Ji and F. f b) 19 M. 62, F. 2 MvL.J. 69, R. 

(3-a) Accounts — No specific direction as to 
accounts — Decree contemplating accounts — 
Direction can be given at a subsequent stage— 
See Accounts, No. 2, 9 Bom.L.R. 1880. 

(4) _of Bombay High Court— Taxation of costs 
—See High Court . Rules (Bombay), No. 5, 
9 Bom.L.R. 1014. 

(5) Practice as to allowing costs of counsel— 
See Costs, No. 2, 9 Bom, L.R. 983. 

(6) Party being misled by a uniform prac- 
tiob of the Court— whether “ sufficient cause ” 
for not presenting appeal within proper time-- 
See Limitation Act, No. 10, 10 O.C. 201. 

(7) suit by some members of family in respect 
of family property — All co-parceners must join 
—See Hindu Law (Joint family), No. 4, 9 
Bom. L.K. 1126. 

(8) Laches or delay, how far a bar to legal 
remedy— Presumptions from delay in case of 
infant or female— See Laches, No. 1, 9 Bom. 
L.R. 1117. 

(9) Document not mentioned in the plaint 
- Inspection by defend&nt before filing written 
statement— See Civ. ^ro. Code, No. 60, 9 Bom. 
L.R. 1084. 

(10) Counsel giving evidence on behalf 6t 
clients of matters with which he became acqu- 
ainted before employment— See Counsel, N9. 
9, 9 Rom. L.R. 1044. 

(11) Judge’s notes of Counsel’s address— 

Evidence of the address— See Counsel, No, 1, 
9 Bom, L.R. 1042. I 

Pre-emption. I 

(l) Portion of village, effect of—ciqtom—not 
liable to nntyfkation. 

A custom must Sot be merely ancibnt, but it 
must be continued, uninterrupted, | uniform, 


Pre-emption. —(Continued), 

certain and definite. A custom is not capable 
of an abrupt , automatic change and is not 
liable to modification by the fact of the partiti- 
on of the village, 

A village, the wajib-ul-arzat whi<jhgave a 
right of pre-emption to the co-sharers of the 
village over strangers, was divided into three 
mahals and no new wajib-ul-arz was prepared 
for any mahal. The co-sharer in one of the 
mahals, purchased a share in the other mahal, 
in which plaintiff was a co-sharer; held that the 
plaintiff had no right of pre-emption. By parti- 
tion, the custom had either ceased to exist or 
still prevailed. In both cases, the plaintiff could 
not succeed. If it ceased, there was no right of 
pre-emption. If it still prevailed, the defendant 
was entitled to pre-empt uuder it (a). Gobind 
Ram v. Masihulla Khan, 4 A.L.J. 137 — 
A.W.N. (1907), 89 — 29 A. 295. 

Stanley *€.*., and Burkitt, j. 

References : — (a) 22 A. 1, R. 1 A.L.J. 33, not 
followed. 

(2 ) — Waj ib - u l-arz — Construction ofdocumen t . 

In a village, which consisted of three tholes , 
the pre-emptive clause of the wajib-ul-arz gave 
a right of pre-emption, first, in favour of hold 
ki bhai bhatijon shank zamindari hon and, in 
the second degree, to co-sbarers in the second 
and third thoks of the village ; held, on a con- 
struction of this document, that, as against a 
stranger, a co-sharer in the thole, in which the 
property sold was situate, had a right of pre- 
emption, although he might not fall under the 
head of hakiki bhai bhatije . Ghunni Lai v. 
Madan Mohan Lai, A.W.N. (1907), 65. 

Knox and Richards, jj. 

(3) — Civil Procedure Code , 8> 424 — Notice to 
public offieer- Vender not necessary party in 
pre-emption suit- Dismissal of pre-emption 
suit for non-joinder of vendor — Objection 
as to want of notice under 8* 424, to be 
taken only by Secretary of State— Money 
supplied for litigation in a pre-emption suit 
by ‘third person- -Cost of improvement — 
Cost of stamp paper required for sale- 
deed— Usufructuary mortgagee cannot plead 
his mortgage as a shield when he himself is 
purchaser— Charge, keping alive of. 

The Deputy Commissioner, as Manager, Court 
of Wards, sold to the defendant certain villages 
one of which was previously held by him under 
a usufructuary mortgage, the amount of which 
was deducted from the sale-price, Th^ pbimtif! 
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Pre-empti0iu— (Con^intwd) . 

as under-proprietor claimed pre-emption The 
defence was that the suit for pre-emption was 
not maintainable, because no notice under S. 424 
had been given to the Deputy Commissioner, 
that the suit had been instituted with funds 
provided by a third man, the plaintiff being 
merely a nominal plaintiff acting on his behalf* 
The Deputy Commissioner raised no objection 
for want of notice under S. 424, Civil Procedure 
Code. The defendant also claimed, in case 
plaintiff was allowed to pre empt, certain 
amounts which he had spent in raising an em- 
bankment and improving the property and in 
purchasing the stamp paper for the sale-deed. 
He also contended that the plaintiff should not 
be allowed to get possession of the village pre- 
viously held by the defendant under the usu- 
fructuary mortgage. 

Held , that the suit against the Deputy 
, Commissioner was bad for want of # notioe under 
S. 424, Civil Procedure Code, and should have 
been consequently dismissed as again t him. 
But the suit was not liable to be dismissed as 
against the vendee, inasmuch as, under the 
circumstances, the vendor was not a necessary 
party (a). 

Held , also, that the objection as to the 
sufficiency of a notice under S. 424, Civil Proce- 
dure Code, could only be taken by the Secretary 
of State, for whose benefit the notice was in- 
tended (6). 

Held, further, that the suit was not liable 
to dismissal, simply because it was carried on 
with money supplied by a third person. 

Held , also, that the pre-emptor was not 
liable to pay the cost of improvements or of the 
stamp for the sale-deed. The only thing, which 
the pre-emptor could be ordered to pay, was 
the sale-price. 

Held, lastly, that the defendant, as pur- 
chaser of the equity of redemption, could not, 
in the absence of a special contract to the 
contrary, set up his own previous mortgage as 
still subsisting { c ). Bindeshuri Singh v.'Pandlt 
4 Balm} Sahai, 10 O.C. 49. 

Chamier and Evans, jr.es. 

References: — (a) 25 A* 137 , 3 A. 20, 25 C. 
239, 9 O.C. 275, 26 A. 549, 6 A, 57. A.W.N, 
(1903), 289, 80 P.B. 1888, 134 P.B..1889, R (b) 
1 CXX 542, F.\c) L.B. ICh. D. 1896, 726, R. 

(4) Wnjifaul aw— Construction-— Contract or 
custom. 


Pre-emption.— (Continued). 

Where the recital in a wagib-ul-an does not 
clearly show that it is the record of * uohiraot 
it must be held to bo record of custom* (<*).* 
Where a wajib-ul-arz provided that oo-shftrers 
wished to “ record the matters entered below « 
and that they will remain bound by it,” and in 
matters of transfer it provided that, at the time 
of transfer, “it shall to necessary (lawn hoga)*' 
for a co sharer to transfer to hi$ co-sharers, held 
that the recital was not a record of contract and # 
that the words lazim hoga did not make it a re- 
cord of contract. 

It is always dangerous to construe one wajib- 
ul-arz by another. Baldeo Bahai v. Nagai 

Ahir, 3 A.L.J. 850 = A .W.N. (1907), 17. 

Airman, j. , 

Reference:— (a) A. W.N. (1897), 3, F. 

(5) Grove-holder — Owner of land on which a 
grove stands , a co- sharer — Government 
revenue , non-payment of — Co-sharer, mea- 
ning of—Oudh Laws Act , S, 9, 

Held, that the owner of a plot of land in the 
village, on which there stands a grove, for 
which no Government revenue is paid, is a co- 
sh.irer, for the purposes of pre-emption, with- 
in the meaning of the Oudh Laws Act. Ram 
Kishun y. Nadir Husain, 10 O.C. 86. • 

ScbTT, J.C. 

References : — 7 O.C. 284, R ; 28 A. 246, Dins. 

(6) Suit for — Market value, evidence of-— Price 
actually paid, how far evidence of market 
value . 

Held, that, in a pre-emption suit, in the 
absence of any other evidence, the actual 
price paid is good evidence of the market value. 

Abilakh v Babban Singh, 10 O.C. 88. 

Scott, j.c. 

(7) Wajib-ul-arz— Rector d of contract— germi- 
nation of contract with settlement . 

The Wajib-ul-arz of a village of the year 1866, 
routed “ bo far there have been no sales or 
mortgages to strangers, but in future if any 
co-sharer wishes to transfer, he shall do so 
first to co*sharer, <fcc. “ Held, that this was a 
record of contract which came to an end with 
the settlement. After the settlement which 
terminated the contract, there was no right of 
pre-emption in the village, ©opal JDas Y. 
IeJ Singh, 4 A.UJ. 191=A.W.N. (1907), 87. 
Stanley, c.j., and Buekitt, 4* 

(8) Sale to a stranger with concurrence of 

a by the co-sharer 
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Pre-emption.— 

concurring — revesting — suit for pre-emption 
maintainability of . 

THe object of pre-emption is to keep strang- 
ers out of the co-parcenary body of a village, 
and to maintain the unity of the co-pat$enary 
body. If, before pre-emption proceedings are 
instituted, the property lyis found its way into 
the hands of co-sharers, there is no reason for 
allowing pre -emotion, which is, by the way, a 
•very weak right. 

Where certain property was sold to a stran- 
ger, with the concurrence of two of the co-sha- 
rers, but, before the suit for pre-emption was 
instituted, they again purchased it, hvld that 
the suit could not be maintained. The fact, that 
the co-sharer concurring could not maintain a 
a suit for pre-emption, does not preclude him 
from purchasing and setting up a revesting of 
the property in himself. Liakat Husain y. 
Rashid-ud-din, 3 A.L.J. 794 = A.W.N. (190G), 
813-29 A. 125. 

Stanley, c.j., and Rvstomjee, j. 

Reference: — 25 A. 421, II. 

(9) Payment of purchase -money by pre- 
empts into Court — Decree in favour of 
pre-emptor — Wit hdrawal of pu rc hase- money 
by vendee , effect of —Vendee's right of 
appeal— Punjab Court Act , 1884, iS. 70 12) 

(b) iv. 

There is no provision in the Civ. Pro. Code, 
which would justify a dismissal of an appeal 
in a pre-emption suit, merely because the 
appellant has withdrawn the purchase-money 
paid into Court for his benefit. The appellant 
(judgment- debtor) having been compelled by 
process of Court to part with possession, if he 
received its equivalent ts a part of the execution. 
proceeSings, it. cannot even be inferred that, by 
withdrawing the purchase-money, he acquiesced 
in the decree passed by the lower Court a»d 
thereby accepted its validity. Nor can the judg- 
ment-debtor be thereby intended to abandon 
his appeal. 

Where an appeal is admitted under S. 70 {b) 
(IV) of the Punjab Courts Act, 1884, the appel- 
lant is not entitled to question the validity or 
soundness of the findings of facts given by the 
lower appellate Court. j 

The question, whether a deed of transfer 
purporting to be a c mortgage-deed iadn reality 
such a deed or a sale, is a question of fact , and 


Pre-emption.-— (Continued), 

not of law. Bunder Das y, Dhanpat Rai, 16 P. 
R. 1907. 

Robertson and Lal Chand, jj. 

(10) Wajib-nlarz — Construction of document . 

By the terms of a wajib-ul-arz , it was pro- 
vided that “ if any co-sharer for any reason 
wishes to part with his share, he can sell it first 
to a bhai-ek-jaddi, after him to oo^sharers in 
the patti or thok , and after them to other co- 
sharers, for a reasonable price. The bhai-ek- 
jaddi will have to give the same price as offer- 
ed by a stranger ; but if the price appears to be 
fictitious, a decision can be made by mutual ar- 
rangement or by a Court or by panchayat." 
Held that the effect *of this provision was to 
give a right oi pre-emption to successive cate- 
gories, one against the other in order. The 
right did not only arise when the sale was to a 
stranger. Ram Lal y. Niadar, A.W.N. (1907), „ 
95 »= 4 A.h.f. 352. 

Stanley, c.j., and Burkitt, j. 

* References : — 27 A. 457, D. 

(11) Successive purchases by same vendee — 
Second purchase made before institution 
of suit for pre-emption based on the first 
purchase. 

Held that it is not open to a defendant, in a 
suit for pre-emption, to set up, as a defence to 
the suit, a second purchase of a share in the 
same village, made subsequently to the pur- 
chase, upon which the suit is based, but prior 
to the institution of the suit. Nabihan Bibi Y. 
Kalcshar Rai, A.W.N. (1907), 110 = 4 A.L.J. 
351. 

Stanley, c. j. and Burkitt, j. 

Reference : — 25 A. 421, D. 

(12) Zemindari and grove — grovenot appurte- 
nant — Separate Court- fee not paid— dis- 
missal of suit in respect of grove only . 

Plaintiff brought a suit for pre-emption of a 
zemindltri share and a grove, which waB said to, 
be appurtenant thereto, and paid Court-fee on 
five times the Government revenue on the 
zemindari share. The Courts below found that 
the grove was not appurtenant to the zemindari 
and dismissed the suit as insufficiently stamped, 
no Court -fee having been paid, on the grove. 

Held , that the suit should not have been dis- 
missed in toto, but only in respect of the grove, 
if it was found that it did not appertain 
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Pre-emption. — (Continued). 

the zemindari. Rohan Singh y. Bhau Lai, 

4 A.L.J. 408s=A.W.N. (1907), 163. 

Stanley, c.j. and Buhkitt, j. 

(13) Suit for pre-emption in a bhaya chara 
village on ground of relationship — Proof of 
special custom — Value of chakwar wajib - 
ul-arz — Document containing custom of 

whole Tahsil tribe by tribe— Earlier and 
later wajib-ul-arz , conflict between — Ss. 
31 (2) -(b) and Act XVII of 1337 (Punjab 
Land Revenue). 

In a suit for pre-emption of land in a bhaya 
chara village, the grounds being the agnatic 
relationship of the plaintiff to the vendor and 
his being a jaddi malih, whereas vendee is a 
malik by purchase, plaintiff, in order to prove 
that relationship helps him, should prove a 
special custom to that effect. 

The chakwar wajib-ui-arz is ndt, properly 
speaking, part of the settlement record, which 
is a village record, and, therefore, no presump- 
tion of correctness attaches to it under S. 41 of' 
the Act («). 

Even if it be taken to form part of the settle- 
ment record, the circumstance that it states 
the custom of pre-emption as tribal , whereas 
pre-emption is peculiarly a local custom, 
deprives the entry of all its presumptive v iluc 
( 6 ). 

Where a village wajil-ul-arz states no 
custom, but does not exclude it, the pirty 
alleging a special custom must prove it. A docu- 
ment, in which customs are stated for a whole 
Tahsil, tribe by tribe, inasmuch as it does not 
deal with rights and liabilities “ in an estate,” 
cannot be said to fall within S. 31 (2), cl. (b). 
Having, therefore, no presumptive value, it 
only helps to prove them, and serves as a 
guide to enquiry, but actual instances of 
enforcements of the customs stated are neces- 
sary. 

The value of even a genuine wajbi-ul-arz, 
favoring relatives in the matter of pre-emption, 
and standing unsupported by actual proof of 
custom, followed by a later wajaib-ul-arz , in 
which the law” of Act IV of 1872 is stated 
to contain the rule of pre-emption, is so small 
as to be virtually nil. Technically, the value 
is not nil(c)\ but even negative indications, 
the other way, are sufficient to reduce its value 
to nothing (d). Quid ad Khan y. Gul Khan, 
44 P.R. 1907. 

Johnstone and Shah Din, jj . 


Pre-emption.— (Continued). 

References : — (a) 87 P.R. 1905 and Civil Appeal 
127 of 1899, It. (b) 26 C. 81 (P.C.), R . (c) 52 P. 
R. 1896 and 85 P.R 1905, 11. (d) 27 P.R. 1898, 
98 P.R. 1894 (P.B.), 52 P.R. 1896. 78 P.R. 
1904, 85 P.R. 1905 and 70 P.R. 1905, B. 

(14) Purchaser having equal right to pre- 
empt with plaintiff joining in purchase with 
one having inferior right -^Plaintiff* s right 
of pre-emption. 

Where a purchaser of land and houses, who 
has equal right of pre-emption with that of the 
plaintiff, joins with himself in the purchase a 
person who has an inferior right, the plaintiff 
is entitled to take over the whole bargain, the 
sale being one «und indivisible. Achhru y. 
L&bhu, 48 P.U. 1907. 

Chattehji and Johnstone jj. 

■;% 

References : — 10 P.R. 1884, 94 P. R. 1895, 
06 P.R. 1896, F; 19 A. 148 (F. B,), Diss. 

( 15 ) Custom — Pre-emption — Presumption — 
Town and village — S. 10, Act IV of 167$ 
(Punjab Law) — Una, Hoshiarpur lH. 

The distinction drawn in the Act is not bet- 
ween agricultural land and non-agricultural 
land, but between land in village and land in 
town. In a town, even as regards assessed and 
cultivated laud, the custom of pre-emption is 
not to be presumed, but must be proved. 

As the place Una in Hoshiarpur district was 
certainly a town, when it was an emporium 
for the trade of the hills years ago, it must be 
considered as a town and, therefore, a custom 
of pre-emption must be proved to exist there. 
Harjallu Mai y. Nathu Ram, 51 P.R. 1907- 
38 P.L.R. 1907. 

Johnstone and R vttiuaN, jj. 

* 

lleferenccn 22 P.R. 1906 and 27 P.R* 1907, 

B. 

(16) Price to be paid in pre-emption suits — 
Market value — Good faith . 

Before a Court proceeds to assess market 
value in pre-emption cases and to call upon a 
plaintiff to pay that, it must satisfy itself that 
the price stated in the deed was hot fixed in 
good faith. But, where the debt is genuine, 
though most of it is made up of interest, and 
the land, which is the subject of the suit, is 
not the vendor’s only asset, and ho is not in- 
solvent, and there has been p sort of adjust- 
ment of value, in a manner to suit vendor and 
vendee, and not a wholesale wiping out of, all 
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vendors liability to vendee, there is no pie* 
. sumption as to the bad faith of the price fixed. 
Ajddhia Fer&h&d v. Ahsanullah, 50 P.R. 1907. 

Johnstone and Rattigan, jj. 

* References 75 P.R. 1901, 68 P.R. 190*2, 
F; 77 P.R. 1901, D. 

{17) Simultaneous sale of tioo adjoining 
houses— llifj ht of pre-emptor and vendee. 

* A purchase by a person of one of two adjoin- 
ing houses cannot give him a right of pre- 
emption as regards the simultaneously pur- 
chased other house. Nor can he defeat the 
right of pre-emption of the next door neighbour 
of the second house. 

A person whose right of pre-emption extends 
over only a part of the property, which is a 
distinct part, could obtain a decree for tj 
part. Uttam Chand y. Lahori Mai, 112 P. ? 
1907. 

Johnstone and Hurry, jj. 

(18) Vendee assigning the property before suit 
for pre-emption— Transferees not made 
parties — Fresh suit against transferees — 
Limitation Act , Art. 10— Applicability. 

A pre-emptor instituted a suit against tlio 
vendor and vendee for pre-emption and obtain- 
ed a decree. Before the suit, the land had 
been assigned by the vendee to certain persons. 
Held, that the pre-emptor, in order to bind the 
transferees, should have imploaded them in 
the previous suit, or should institute a fresh 
suit. Such a suit against the transferees 
would be a pre-emption suit and should be 
brought within the period of limitation pro- 
scribed in Art. 10 of the Limitation Act. 
R&ushan v. Makhan, 106 P.R. 1907. 
Johnstone, j. 

#- 

References : — 25 P.R. 1903, 93 P.R. 1902 and 
46 P.R. 1902, It. ' 

(19) Suit for— Auction purchaser , righUac - 
glared by, before confirmation of sale— Sale 
of an equitable interest liable to pre- 
emption— Contract to sell proper ty Uabie to 
pre-emption , if complete— Civil Procedure 
Code, Ss. 810 A and 811. 

Before the sale had been confirmed, the 
auction-purchasers transferred the property to 
the sons of the judgment-debtor \fho were not 
co-sharers in the village. In a tfuit for pre- 
emption, on the basis of the aforesaid sale, 
brought by the pLintiff-retpoudeni who was a 
ooesharer in the village it was contended on be* 


Pre-emption.— (Continued). 

half of the appellants, the sons of the judgment- 
debtor, that at the date of the execution of the 
sale deed in their favour there was tio interest 
acquired by the auction-purchasers in as much 
as the sale had not till then been con- 
firmed, and therefore the transacting evidenced 
by the sale deed was not a sale which could 
form the basis of a suit for pre-emption, and 
that, if the auction-purchasers had any inter- 
est at all which they, could sell, it was of such 
a shadowy and uncertain character that the 
sale of it could not bo the subject of a suit for 
pre-emption. 

Held , assuming that no title passed on the 
execution of the sale deed, there was at least a 
completed contract to transfer the property 
which could* validly fcfrm a subject of a suit 
for pre-emption. 

Held , further, that the interest acquired by 
the auction -purchasers prior to the confirma* 
tion of sale was not of an uncertain character. 
It was an equitable interest, enforceable 
against the judgment-debtor, of which they 
could not be deprived, either by the judgment- 
debtor, or any other person claiming under 
him, except by proper proceedings taken in 
accordance with Ss. 310A or 311, Code of- 
Civil Procedure. Zalim Singh Y. Kalloo Singh, 
10O.C. 273. 

Chamier, j.c, 

References S. C. 300 ; 8 O.C. 202, 24 A. 475, 

2 C.W.N. 589, 9 O.C. 86, 9 O.C. 331, 21 C. 496, 

9 O.C. 363, It. 

(20) Suit for — Oudh Laws Act , 1876 , S. 9 , 
els. (2) and (8) -Revenue free land , suit 
for pre-emption , with respect to — Nazul or 
Government land held revenue free, whether 
constitutes a mahal with the rest of the 
village— Co-sharer, test of being a — Village- 
community , member of, claim decreed 
as— Estoppel, elements necessary to be 
proved in order to constitute . 

TIiq respondent brought a suit for pre-emp- 
tion with respect to 25 and odd bighas of 
revenue free land situate in mauza C. The 
land formed part of an area of 126 and odd 
bighas recorded at the first settlement as Nazul 
or Government land, for which no revenue was 
payable, and which had been sold by the 
Government to a private individual. After 
various transfers the appellant Bank purchased 
the land at an auction sale held in execution 
of its own decree, and subsequently ijold it to 
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the appellant S without giving the respondent, 
a sharer in the village, notice in the manner 
prescribed by S. 10 of the Oudh Laws Act. 
The respondent claimed to pre-empt both as a 
sharer in the village and as a member of the 
village-community under second and third 
clauses of S, 9 of the Oudh Laws Act. The 
defence was that the respondent was not enti- 
tled to pre-empt the property either under the 
second or under the third clause of S. 9, and 
that he was estopped from making the claim 
as ho had refused to purchase the property 
when it was offered to him by the Bank. 

Held , that, as the land in suit was not in 
any way responsible for the revenue^ assessed 
upon the village, tho respondent and the Bank 
wore not co-sharers df tho sam^ mahal, and, 
therefore, the respondent could nob claim to 
pre-empt the property under the second clause 
of soction 9 of the Oudh Laws Act, but that tho 
respondent could pre-empt the property as a 
member of the village-community under the 
third clause ofS. 9 and that it was not neces- 
sary that the vendor should bo a member of th& 
village-Gommunity. 

Held also, after reviewing the evidence, that 
no case for estoppel had been made out. Bank 
Qf Upper India y. Munshi Alopi Prasad, 10 
0. C. 257. 

Ciiamier, j.c. and Greevan, a.c.j. 

Reference 5 0. C. 395, Jl. 

(21) Owner of plots of land in abadi, whether a 
co-sharer —Co-sharer ship, test of — Liability 
to be sold up for arrears of revenue — Right 
to pre-empt as a member of village com- 
munity — Sale to a stranger without spe- 
cification of shares. 

Held that, where a person is the owner of 
plots of land in the inhabited area of a village, 
he is to be doomed, for the purposes of pre- 
emption, a co-sharer in the village ; as the test 
of co-sharership is whether the land held by 
him would be liable to be sold in case of a sale 
or arrears of Government revenue {a). * 

Heldy further, that such a person could in any 
case be allowed to pre-empt as a member of tbe 
village-community (6). 

Heldy also, that, where in a purchase a co- 
sharer associates with himself a stranger and 
there is no specification of the shares acquired 
by each of them, the co-sharer loses* his pre- 
ferential right to purchase and the whole pro- 
perty sold is liable to pre-emption ( c ). Aula 
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Husain and another y. Musatnniat Zalnab- 
un-nisa, 10 O.C. 225. 
j Sanders and Ghee van, a. j.c. 

References: — (a) 10 0.0. 86, Appr. 2($ A. 57* 
j (P.C.i, 16 A 412, It. *28 A. 246, not F. (b) 7 0.0. 
j 19, R. (c) 7 0.0. 22, F. 

! (22) Wajib-nl-arz— Co-sharer — Owner of 

| resumed moafi land. * 

i t 

i The pre-emptive clause of a wajib-ul arz con- 
tained the following provision :— ** Minjumla 
malikon he agar koi hissadar apni haqqiat bai 
karne chahe , to awwal dusre hissadar shank 
haqqiat ki hath bai hxrega," This clause oc- 
curred in a chapter headed “ conditions which 
apply to zami ndars only.” Held that tho 
ownership of resumed inuafi land did not con- 
jfer upon the owner a right of pre-emption as a 
I Jiissadar. Munna Lai y. N&rain Prasad) A.W. 
N. (1907), 173 — 4 A.L.J. 665. 

Griffin, j. 

References : — 20 A. 419, A.W.N. (1902), 68 
A.W.N. (1901), 118, 28 A. 246, R. 

(23) right of Talab-i- is had ■— Talab- i - mwa- 
sibat , performance of — Witnesses to Talab-i- 
mwasibat , what they are required to bear 
testimony to. 

To found a valid claim for pre-emption, it is 
necessary that tho pro-emptor should perform 
the Talab-i- mwasibal (immediate claim) and . 
Talab-i- is had (affirmation with witnesses). 
For the due perform trice of the latter, it is not 
essential that tho witnesses should be invoked 
to bear testimony t » tho fact of tho Talab- 
i-mwasibat haviug been performed ; but it is 
necessary and sufficient, if the witnesses are 
invoked to bear testimony to the fact of decla- 
ration that the Talari -mwasibat has been 
j already performed. Udit Narain Lai Y. 
Basarathi Singh, 0 (J.L.J*. 40. 

9 Mookerjee and Holm wood, j j . 

Reference : —17 C. 543, Expl. 

* (24) Price stated in sale-deed alleged to be 
fictitious— Burden of proof. 

When a plaintiff pre-emptor comes into Court, 
alleging that the price entered in the sale-deed 
j is fictitious, it rests on him to give some prioui 
j facie evidence that this is the case. But oompara- 
I tively slight evidence is sufficient for such 
j. purpose, and it will then he for the parties to 
I the sale to show that the price alleged to have 
j been paid was actually paid. Abdul Majid y. 

* 0 46 ' 
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Amolak, A.W.N. (1907), 202 = 4 A.L.J. 531 = 
29 A. 618, 

Airman and Griffin, jj. 

References 5 A. 184, 9 A. 225, 9 A. 471 , JR. 
28 A. 617, notF . 

(25) Wajib-ul-arz- Sale -whether includes an 

exchange— re- transfer to vendor's widows i 
— cause of action. j 

* Whore a Wajib-ul-arz provided a right of 
premption in case of a sale and, further, that 
if there was a dispute in the price, it was to 
ba settled by means of panchait , held that 
the words were wide enough and included a 
transfer by way of exchange (n). 

Where the vendor died after the transfer 
leaving an adopted son, but before the suit for 
pre-emption was brought, the property was r# 
transferred to his widows, who were not made 
parties to the suit, held that the pre-emptor 
had a good cause of action to maintain the 
suit. Bhagwan Singh y. Kharag Singh, 4 A. 
L. J. 756= A.W.N. (1907), 280. 

Knox, a.c.j. and Richards j. 

Reference: — (a) 7 A. 626, R. 

(26) — by right of vicinage , in respect of house 

* property , whether obtains in Delhi — Pre- 
emption Act , 1905 , S.0. 

The question really in issue between the 
parties to this suit was whether or not a custom 
to pre-empt by right of vicinage prevailed in 
Kucha Aqual Khan, Delhi, where the house in 
question was situate. Held , the plaintiff 
having succeeded in proving that the custom 
obtains generally in Delhi, he was entitled to 
claim that ho has shown it to exist in the 
particular locality within Delhi, and, also, on 
a review of authorities and precedents, it was 
clear that such a custom obtained very gena 
rally in the City of* Delhi, a Muhammadan 
City of Muhammadan origin. Held, further, 
that, for proving the existence of a custom of ; 
pre-emption within any specified area forming i 
a sub-division, within the meaning of S. 6 qf I 
the Pre-emption Act of 1905, instances of its j 
exercise within that area must be produced, ; 
but instances in other neighbouring sub-divi- ; 
sious, and in the city including the area are j 
relevant and useful to strengthen the evidence 
of the existence of such custom. Abdulla Beg 
Y. Walalti Begam, 120 P.R. 1906=55 P.L.R. 
1907. ; 

r 

Rkjd, cj. and Robertson, j. 


j Pre emption.— (Continued). 

I References 81 P.R. 1906, 64 P.R. 1887, 

| 17 P.R. 1903, 108 P.R. 1895, R. 68 P.R 1879, 
j 21 P.R. 1900, D. 

(27) Punjab Pre-emption Act II of 1905 — 
Conditional sales of land under deeds of 
Jiaibil wafa, whether subject to pre-emption 
in case of agricultural lands . 

The Punjab Pre-emption Act makes a dis- 
tinction between mortgages by conditional sale 
of agricultural land and of other immovable 
property, so far as regards their being subject 
to the exercise of the right of pre-emption. S.4 
of the Act limits the right of pre-emption to 
sales, i(i the case of agricultural land, and 
makes foreclosures also subject to pre-emption 
in the case other properties. Conditional 
sales under deeds of Haibil wafas executed be- 
fore Punjab Act 11 of 1905, relating to agricul- 
tural lands could not therefore be properly 
subject to ptfe-emption, it being necessary for 
the mortgagee in such cases to apply for fore- 
closure. Ram Pcrshad y. Hira, 87 P.R. 1906 
«=65 P.L.R. 1907. 

Reid, j. 

(28) Wajib-ul-ars — Construe tion of document 
— Custom or contract. 

The zarnindars of a village in the district of 
Saharanpur, in a wajib-ul-arz attested on the 
8th November 1861, declared they would “ he 
bound by and act upon the undermentioned 
conditions ” for thirty years, until the com- 
pletion of the next settlement. Amongst the 
“ undermentioned conditions” were certain 
conditions relating to the right of pre-emption. 
A fresh settlement was commenced in 1890, and 
in the wajib-ul-arz prepared at that settle- 
ment it was provided that “ as to the 
remaning customs iu the village the record 
of rights prepared at the former settlement 
is t > be looked at.” 

Held that the earlier wajib-ul-arz recorded, 
not a custom, but a contract, which came to an 
end with the term of the settlement, and the 
pilcr wajib-ul-arz could not be construed as 
the record of a custom after the lapse of only 
thirty years ; there was therefore no right of 
pre-emption in the village. Maratib Husain y. 
Alam Ali, A.W.N. (1907), 285. 

Stanley, c.j . and Beiuutt, j. 

•* * 

(29) Properties used as residence , used for 
business also — Use for business purposes 
not to alter the character of the property . 
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A suit for possession by pre-emption, of cer- 
tain premises, in Delhi. The principal use to 
which the premises were put happened to be that 
of residence and it was held that, though business 
may be the object of such residence, the proper- 
ties could not for that reason be deemed to have 
lost their character as residential properties and 
to have become mercantile property, entirely, 
for the purposes of pre-emption. Held, further, 
thafcj even if the property were shop property, 
properly so called, it could not be contended 
successfully that the right to pre-empt is not 
exercisable in the case of sales of shops at 
Delhi (a). Nawal Keshore y. Amir Khan, 
122 P.R. 1906 = 80 P.fj.R. 1907. 

Kensington and Chitty, jj. 

Reference :— («) 8/ P.R. 1906* R. 

( 30 ) Cause of action accruing in father'd 
lifetime — Son's right to claim on death of 
father —Voluntary transfers*- Right of pre- 
emption over property previously sold. 

A right to sue for pre-emption, which had 
accrued to a person in his life-time, passes, t»t 
his death, to his sucessors, on their inheriting 
his land. But a voluntary transfer will not 
pass a right of pre-emption as regards property 
previously sold. Faqlr All Shah y. Ram 
Kishen, 138 P.R. 1907 (F.BJ-48 P.W.R. 
1907. 

Clark, c.j., Robertson & Shaii Din, ij. 

References : — 49 P.R. 1901, 95 P.R. 1901,7 
A. 535, R. 

( 31 ) Personal covenant for title by vendor in 
favour of vendee— Right of pre-emptor to 
enforce the covenant. 

A condition in a deed of sale, in which the 
vendor guarantees his title in the land, solely 
to the original vendee, and in which he agrees 
to compensate the vendee if disturbed, is purely 
a personal covenant by the vendor in favour of 
the vendee, and does not, therefore, enure for 
the benefit of the pre-emptor who succeeds in 
obtaining a decree for possession by pre-emption. 
Sandhe Khan y. Bhana, HI P.R. 1907-93 
P.W.R. 1907. 

Robertson and Dal Chand, jj. 

References’. — 30 P.R. 1893, 55 P.R. 1899, 46 
P.R. 1902, 24 P.R. 1901, 93 P.R. 1902, 9G P. 
R.1900, 8 A. 775, 8 A. 86, 3 A. 688, R. 

( 32 ) — Wajib-nUarz— Interpretation of— In- 
tiqal — Conditional sale. 

A wajib-ul-arz recording a custom of pre-emp- 
tion gave a right of pre-emption in case of any 


Pre-emption '—{Continued), 

Intiqal of property in the village. Held , that 
a suit for pre-emption in case of a conditional* 
sale was maintainable. Ram Narain Y. 
Ganga Ram, 4 A.L.J. 814. 

Richards, j. 

( 33 ) Right of, in regard to kothris attached to 
shops , obtaining in Katra Nihal Singh , 
A mritsar. 

Suit to pre-empt, by right of vicinage, certain 
kothris attached to shops in the Amritsar city. 
The chief contest turned on whether the 
premises were in Katra Nihal Singh or not and 
as to that the plaintiff’s allegation that the 
property lay in Katra Nihal Singh was found 
correct. On the findings in various prior deci- 
sions and on the unrebutted evidence let in by 
the plaintiffs, it was held that a custom of pre- 
emption in regard to shops obtained, on the 
score of vicinage, in Bazar Papran, Katra Nihal 
Singh, where the shop’s property in dispute 
lay. Attar Singh y. Sant Singh, 13 P.R. 
1906 - 99 P.L.R. 1907. 

Johnstone and Hurry, jj. 

Reference :--58 P.R. 1900, R. 

( 34 ) Sale by joint oivner of his share — Subse- 
quent “ mortgage ” of the remaining pro- 
perty by the other joint oivner — Mortgage 
really a sale— Whether latter joint owner 
has right to pre-emption. 

Where two persons wore equal joint owners 
of a certain property, and one. of them sold his 
share and, subsequently, the other alienated 
his share, under a transaction, which was alleg- 
ed to be a mortgage, but was in reality a sale, 
and there were no circumstances contemplating 
redemption, the latter joint owner cannot after- 
wards sue the former for pre-emption, as the 
plaintiff (latter) is no linger a co-sharer at the 
date of suit. Anwar Hasan v. Umatuf Karim, 
145 P.R. 1906—109 V.h.ll. 1907. 

, Johnstone, j. 

References.— 100 P.R. 1895, 78 P.R. 1904, I). 

* (34 -a) Suit for — Member of the same agricul- 
tural tribe as vendor entitled to pre-emption 
over a mere “ agriculturist ” — See Act II op 
1905 (Pre-emption), No. 5, 101 P.R. 1907. 

(35) Suit for — Market value, when necessary 
to determine— See Act XVIII of 1876 (C)udh 
Laws), No. 4, 10 O.C. 179. 

(36) Right of, where pre-emptor and vendee 
| are co-sharers —See Act IF op 1905 (Pre-emp- 
I tion), No. 2, 83 P.R. 1907. 
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(371 Malabar Law—Othidar’s right of— See 
.Mortgage (Redemption), No. 17, 17 M.L.J. 
329. , 

(38) Suit for— See Land Revenue Code 
(Berar), No. 3, 8 N.L.R. 84. 

(39) Owner of grove land not assessed to 
revenue cannot resist co-sharer’s suit for — See 
Civ. Pro. Code, No. 39, 4 A.L.J. 541. 

«(4Q) See Customs (Punjab). 

(41) Presumption in favour of vicinage— See 
Customs (Punjab), No. 12, 20 P.R. 1907. 

(42) Pre-emptor not intending to retain 
property after securing it — Right to pre-empt 
—Instances in neighbouring sub-divisions when 
relevant— See Customs (Punjab), No. 22, 38 
PAV.R. 1907. 

(43) Right of— See Civ. Pro. Code, No. 20, 
5 C.L.J. 844. 

(44) Suit for -Mortgage of right in the pro- 
perty sought to be pre-empted— Mortgagee 
obtains a charge -Valid mortgage— See 
Mortgage (General), No. 4, 4 A.L.J. 57. 

(45) Buddhist widow inheriting husband’s 
property— Sale to strangers by husband’s co- 
heirs— See Buddhist Law, No. 1, U.B.R. 
(l‘)C)7), Buddhist Law (Inheritance and Pre- 
emption), 1. 

(46) Sale of separate divided share in a 
survey number— See Land Revenue Code 
(Berar,), No. 1, 3 N.L.R. 135. 

(47) Transfer by co-occupant of divided share 
in a survey number partly for cash and partly 
in exchange for other land - Right of pre-emp- 
tion— See Land Revenue Code (Berar), No. 
2, 8 N.L.R. 138. 

(48) Right of purchaser to be compensated 
for improvements— See # Customs (Punjab), 
No. 40, T22 P.R. 1907. 

(4.9 ) Sale of land to lessee to take effect after 
expiry of lease- Limitation for See Limita- 

tion-Act, No. 48, 3 N.L.R. 142. 

(801— On sale of agricultural land on ground 
of vicinage — custom-— See Custom (Peculiar* 

to Punjab), No. 50, 77 P.R. 1906. 

( 81 ) Suit for, of Revenue paying land— Tn- 
compeiency of Court to give decree for posses- 
sion on payment of amount exceeding its pecu- 
niary jurisdiction— See Jurisdiction (0f Civil 
Courts), No. 5, 79 P.W.R. 1907. 

(52) Alienation of gnceafcral property with a 
view to institute speculative suit fo|— Legal 


| Pre-emption.-— [Concluded). 

necessity— Alienee’s rights— -See Customs (Pun- 
jab), No. 21, 65 P.R. 1907. 

( 53 ) Inference of custom of — Co-sharer’s supe- 
rior right of— See Customs (Punjab), No. 45, 
188 P.R. 1907. 

( 54 ) Claim for, of revenue paying land- -Pow- 
ers of Court- See Jurisdiction (of Civil 
Courts), No. 4, 73 P.W.R. 1907. 

(85) — by right of vicinage, obtaining in case 
of sale of house property in Amritsar — See Cus- 
tom (peculiar to Punjab), No. 2-a, 140 P.R. 
906 — 95 P.L.R. 1907. 

Pre-emption Act (Pun, 

See Act 11 of 1905. 

< 

Presidency Banks Act. 

See Act XI. of 1876. 

Presumption. 

( 1 ) Tenants under inamdars, whether presum- 
ed to be tenants with occupancy rights— See 
Landlord and Tenant, No. 27, 30 M. 502. 

Principal and agent. 

(1) A (lent appointed by administrator Liabi- 
lity of agent to jterson entitled to estate. 

Where an agent is appointed by the adminis- 
trator of an estate, in his capacity as such an 
administrator neither the agent, nor his repre- 
sentative, is liable to be proceeded against, on 
the contract of agency, by the person entitled 
to the estate (a), notwithstanding that the 
administrator obtained letters of administra- 
tion as attorney of the mother and guardian of 
the person entitled. Chidambaram Chetti 
v. Pichappa Chetty, 30M.243-2 M.L.T. 326. 

Surra liMANiA Aiyak and Miller, jj. 

References : — (a) 52 Eng. Rep. 234 and 54 
Eng. Rep. 340. F. 

(2 ) Contract Act {IX of 187X), Ss. 198, ail 
and aid— secret profits by the agent — ratifica- 
tion — Res judicata — two appeals from one 
decree — decrees in appeal drown up in 
identical terms— appeal from one decree ^ 
only. 

The defendant had entered into a contract 
for sale of merchandise with the plaintiff 
on his behalf . The defendant supplied his own 
goods in fulfilment of these contracts, but, 
when subsequently the goods consigned by the 
plaintiff arrived, he sold the same to another 
merchant at a higher rate than the contract 
rate. The plaintiff claimed the difference 
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as profits and asked for a settlement of ac- 
counts. 

The Court of first instance found a certain 
amount to be due to the plaintiff and decreed 
the claim in part. Both parties appealed to the 
District Judge, who dismissed the plaintiff’s 
appeal, Snd allowed that of the defendants. 
But the decreos that were drawn up in these 
appeals were exactly similar. The plaintiff 
appealed from the decree passed in his appeal. 
A preliminary objection was taken that the 
decree in the defendant’s appeal having become 
final, the plaintiff’s appeal ought not to b 
beared. 

Held, that there wJJph fact but one decree 
settling the accounts between the parties, and 
the decree in the ea§e in whiel^ no appeal was 
preferred did not operate as res judicata and 
preclude the hearing of the other appeal (a). 

Held, f urther, that the denfendants, being the 
plaintiff’s agents, could not bo permitted to 
make any profits out of the plaintiff’s goods, 
and were liable to account to plaintiff for the 
sale of his goods at a higher rate. It is a welf 
recognised principle of law that an agent is not 
entitled to make a secret profit by dealing 
in the business of the agency on liis own 
account. 

Duty of agent discussed. 

So long as the relation of principal and agent 
subsists, the principal is entitled to the exercise 
of the disinterested skill, diligence and zeal of 
the agent for his exclusive benefit. 

There can be no ratification, until the person 
ratifying comes to know all the material facts. 
Where the principal did not know, until after 
the institution of the suit, that the agents had 
sold to him their goods at a price which was in 
excess of the market price, he could repudiate 
the transaction after the institution of the suit. 
Damodar Das v. Sheoram Das, 4 A.L.J. 587 
«*A.W.N. (1907), 245. 

Rich Aims and Griffin, jj. 

Re ferences:— (a) 33 C. 1101 and 29 M. 333, li, 

(3) Banker and customer— Negligence- 

—Banker's liability to pay for acting on 
forged letter— Duty of banker— Principal 
and agent — Fraud of agent against p rincipal 
will not bind latter . 

Where a plaintiff’s suit, against his bankers 
for the recovery of a certain sum wrongfully 
paid by them to the plaintiff’s clerk, on the 
production by the latter of a forged letter and 


Principal and Agesfl— (Continued). 

pass book alleged to have been signed by the 
plaintiff, was decreed in his favour, 

Held, confirming the decree, that the* clerk 
was not a general or confidential agent of the 
plaintiff —as contended by the defendants- * 
and that, the letter being forged and the 
withdrawal of the money being intended to 
benefit him alone,* the plaintiff could not 
be asked to bear the loss, even in case the clerk 
was his agent ; # 

that, where a customer’s (plaintiff’s) clerk 
was not his trusted agent or one with any 
general power of attorney, if the agent, in the 
course of his employment, committed, a fraud, 
not for his master’s benefit, (e) but for his own, 
and with the intention of cheating and injuring 
bis master, the customer could not be made 
liable for it, as fraud and forgery were not 
within the actual scope of such an employ- 
ment (a). 

That a customer was not an insurer that no 
crime would be committed (6), aud that a 
fortiori , wliea the customer’s signature was a 
forgery, a banker paying such a cheque was not 
entitled to throw the liability on the customer, 

(c) as it was the duty of the banker to be 
acquainted with his customer’s handwriting, 

(d) and as the plaintiff was neither guilty of a\iy 
negligence in this case nor was it charged 
against him in the pleading. R&masubraraony 
Aiyar y. Krishna Aiy&r, 22 T. L. R. 42. 

SADAsiva Aiyar c.j,, and Eapjbn, j. 

References (a) 2 K.B. 712 (724, 725, 727), 
F; 5 H. L. 389 (410 to 413), 21 Q. B. 160 (170 
to 176), R] (b) 30 Q.B.D. 525, F ; (c) 6 Taunt 
76, F; (d) 1 H.L. 158, R; (e) 1 Ch. 599 (611), 
F. 4 Bing. 253, 2 L.R. Excli. 259, 18 Q.B.D. 
714, 1 8m. L.C. 737, 15 M.D.J. 120, 2G C. 704, 
31 C. 249, R. 

» 

(3-a) Wagering transaction— Right of agent to 
recover payment actually made by him— Onus* 
froof of agency— See Contract Act, No. 18, 
57 P.W.R. 1907. 

’ (4) Suit by agent for undisclosed principal 
—Death of agent— Principal not entitled to 
continue suit, when the representatives of the 
deceased agent are not brought on record— See 
Civ. Pro. Cook, No. 203, 17 1LL.J. 116. 

(5) Broker acting as Principal without knowl- 
edge of other party, if can maintain action 
as Principal— See Contract Act, No. 44, 11 C. 
W.N.609. * 
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Principal and Agent.—* ((included). 

(6) Contract by undisclosed agent — Burden 
of contract — See Specific Performance, No. 
1, 11,C.W.N. 94G. 

(7) See also Agent. 

r Principal and Surety. 

(1) Decree against two principal debtors and 
surety for a certain §um — Decree against 
principal debtors alone for larger sum in- 
cluding ike former sum — Partial satisfac- 

« lion of decree against the principal debtors 
alone by rateable distribution under S. 296, 
C.P.C. — Extent of liability of surety. 

In a suit against two principal-debtors and 
their surety, plaintiff obtained a decree for 
lis. 3, OCX) against all the three, and a decree for 
Rs. 5,000 (including the Us. 3, '000) against the 
principal-debtors alone. As there were other 
creditors of the two principal-debtors, the 
decree-holder recovered, as against the two, a 
proportionate amount of his judgment-debt, by 
rateable distribution under S. 295, Civ. Pro. 
Code. On the question of the extent of the 
surety’s liability, held that the decree-lioldor 
is entitled to recover in execution, as against 
the surety, the total amount of the judgnient- 
debt of the surety, viz. , Us. 3,000 (assuming, of 
course, that, after allowing for the amount 
received by the decree-holder in the rateable 
distribution, Us. 3,000 or more remain; due 
under the decrees) and that the surety is not 
entitled to deduct a proportion of the sums re- 
covered by way of rateable distribution, from 
the amount which is due from him under the 
decree against him, If the decree-holder had, 
in execution, obtained the full amount of the 
decrees attached by him, and the amount of 
such decrees was less than Us. 2,000, the surety 
could not have been heard to say that he was 
entitled to any deduction from the amount due 
by him under the decree against him. He 
ought not to be in a better position because, by 
reason of the rateable distribution, the decree- 
holder has only recovered a proportionate 
amount of the attached decrees. Appusawmy 
Iyengar y. Ramanathan Chettiar, 2 M.L.T, 
30-30 M. 167. 

W hite , c . j . and W a lei s, 

(2) Trust deed by mortgagor in favour of a 
son — Relation between trustee and mortgagor 
—See Transfer of Property Act, No. 10, 
17 M.L.J. 67. 

Privacy. 

Invasion of right q,( — S ee Easement, No. 3, 

4 A.L.J. 445. 


Privy Council. 

(1) Interference with decisions of Courts in 
India in matters of gift— See Hindu Law* 
(Joint family), No. 5, 11 C.W.N. 769. 

Probate. 

(1) — grant of — Letters of Administration , 
when should be granted — Will, due execu- 
tion and attestation — Acknowledgment of 
execution — Attestation , what is— Costs as 
to pleaders' fees— Court, power of, as 
to costs — Executor by implication,*- what 
constitutes— Shebait or trustee, if executor 
by implication — Administration bond, 
object of taking — Security, sufficiency of— 
Probate and Administration A ct ( V of 1881 ) , 

\ S. 78 — Indian Succession Act (X of 1865), 

S. 60, Cl. 3 — General Rules and Circular 
j Orders. ' 

No grant of probate can be made unless the 
will has been proved in accordance with Jaw and 
1 inasmuch as fi grant of probate operates as a 
judgment in rem, the Court must be satisfied 
; that the will has been duly executed and at- 
| tasked (a). 

Au acknowledgment of execution from the 
j testator and attestation of the will in bis pre- 
| senco, is a sufficient attestation under S. 50, el. 
j 3 of the Indian Succession Act which is made 
i applicable to Hindus by the Hindu Wills Act. 

! Rule 36, cl. (a) of the General Rules and 
i Circular Orders (Civil) (1903, Vol. 1, p. 142) 

| is applicable to contested applications for 
probata or letters of administration, the proceed- 
ings in which must, according to the provisions 
of S. 83 of the Probate and Administration Act, 

| take as nearly as may be the form of a suit, 
j according to the provisions of the Code of Civil 
i Procedure, and a Judge has discretion ns to 
| costs, on account of picadors’ fees ; he may 
allow a fee according to the valuat ion of the 
estate, or according to such a sum, not exceed- 
ing the valuation as may be reasonable, or 
according to the importance of the subject of 
the dispute (b). 

The mere fact that a person is appointed a 
shebait or trustee of the whole or a large por- H 
tion of the estate of the testator, is not suffi- 
cient by itself to constitute him an executor by 
implication. But where the testator uses the 
word, trustee or shebait , and at the same time 
imposes upon the person duties involving the 
functions of an executor, therb is a good ap- 
pointment as executor by necessary implication. 

In order to constitute one an executor accord- 
ing to the tenor of the will, it must appear cn a 
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Probate. — ( Concluded) . 

reasonable construction thereof, that the 
testator intended that he should collect his 
assets, pay his dobts and funeral expenses and 
legacies which are the essential duties of an 
executor (c). 

The appointment of executors by necessary 
implication is not to be favoured, and the lan- 
guage of the will is not to be strained for this 
purpose; but in doubtful cases, letters of ad- 
ministration with the will annexed ought to 
be granted. 

S. 78 of the Probate and Administration Act 
provides that the administration bond is to bo 
given for the due ejection getting in, and 
administering the estate pf the deceased. Such 
security is only required to guard against mal- 
practices, and the * security is enough if it 
affords a reasonable protection against mal 
practices which require time to he carried out. 
What the Court is to satisfy itself is, whether 
the amount of the security affords a sufficient 
safeguard against serious or continuous mis- 
management (d). Ameer Chand y. Mohanund 
Bibi, OO.L.J. 453. 

Mookerjke and Holm wood, jj. 

References : — [a) 31 C. 357, 11. (b) 4 C.W.N. 
GOO, Expl and D. (c) 1 Vos and 13. 42*2 (400); 
L.R. 2 P. and 1). 370 ; 3 Sw. and Tr. 562 ; 
3 Curtis 718 ; 2 Sw. and Tr. 155 ; 2 Lee 101 ; 
1 Hagg, 80 ; 1 1M>. 85 ; (1001) P. 345, (1002) 
P. 114 ; (1002) P. 188 ; L.R. 3 P. and 1). 253 ; 
5 0. 7 56 ; 20 B. 571 ; 22 M. 345, It. G C.W.N. 
3.10 and 10 C.W.N. 232,71. (d) 1C.L.J. 180, It. 

(2) Application for — when cannot ho amend- 
ed into one for grant of Letters of Admini- 
stration -Sec Act V of 3881 (Probate and 
Administration), No. 1, 15 P.W.Ii. 1007. 

Probate and Administration Act. 

See Act V of 1881. 

Procedure. 

(1) Enactments relating to — Retrospective 
effect — Vested right in— See Act IT of .1900 
|M am LATDA ids C ourts, Bombay,) No. 1, 9 Bom. 
4 L.R. 527. 

(2) Agreement by plaintiff to take oath or to 
have the suit dismissed — Failure to take oath 
— Procedure to be a pop ted by the Court— See 
Act X of 1873 (Oaths), No. i-a, 17 M.L.J. 
545. 

Processions. 

Right to take idol in —See Res Judicata, 
No. 9, 4 A.L.J. 333. 


Proclamation of Bale. 

See Sale Proclamation. 

Promissory Note. * 

(1) Endorsement on— Intention to effect a 
transfer . 

When the direction to pay is endorsed upon 
an instrument, which is not negotiable under 
S. 13 of the Negotiable Instruments Act, so 
that both aro handed over together to the en- 
dorsee, the intention to effect a transfer must 
be inferred, and the endorsement operates as a 
valid equitable assignment. Rama Iycn Y. 
Yenkatachellam Patter, 1 M.L.T. 329 10 M. 
L. J. 554 - 30 M. 75. 

Subrahm AN i a Iyku and Miller, jj. 

(2) Signing Execution — Proof of. 

If for any reason a promissory note is ox - 
eluded, the person suing on the note is entitled 
to succeed on proof of the original consideration, 
unless it appeared that the case is of the ex- 
j ceptional kind where the promissory note lsit- 
! self the original cause of action (a). A man 
I may sign a promissory note l>y getting some 
one oho to write his name for him. Nga Myat 
Thin y. Nga Mye, U.B.R. 1907 (Execution* 

signing), 1. 

Shaw, j. c. 

References: -V. B.R. (1892-90;, II, 303, 4 62, 
1 1 - (af U.B.R. (1897-01), II, 391, R. 

(3) Suit for money lent independent of pro- 
note — Inability of other partners on a pro- 
note signed by one oj the partners. 

Where money is advanced in consideration 
of a promissory note, a suit for money lent, 
independently of the note, is not maintainable, 
if there is no evidence of any intention to 
create a liability otherwise than under the 
note (a). 

Where a partner of a fjrin executed a promis- 
sory note in consideration of an advance; made 
on account of the joint trade, the other part- 
ner who had not signed the note was held not 
liable, as *tlu; promissory note did not purport 
to have been signed by the partner as partner 
or, on behalf of the firm. Som&sundaram v. 
Krishnamurthi, 17 M,L.J. 12G. 

Subrahm ANi a Iyer and Wallis, jj. 

References : — 7 C. 250 and 10 M. 91, F. See 
also 15 M.L. J. 84 = 29 M. HI and 28 A. 298. 

(4) — Negotiable , suit mi— Chose in action, 
assignment of— must be in writing— Trans- 
fer of Property Act , Ss. 130 and 137. 

In a suit by the plaintiff <9i a negotiable pro- 
note, executed in favour of the managing 
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Promissory Note*— ( Concluded ) . 

member of his family, it was held , (1) that, if 
' the suit was regarded Is one on the pro-note, 
the suit must fail, as there was no endorsement 
.in plaintiff’s favour '(a) ; and (2) if the suit bo 
regarded as one by the assignee of thoehose-in- 
action, then the assignment must be in writing 
as required by S. 130 of the ^Transfer of Property 
Act (6). 

In the latter case, he could not be regarded 
as suing on a negotiable instrument, and, there- 
fore, would not come within the exceptions in 
S. 137 of the Transfer of Property Act. 

Arunachala Redd! v* Subba Reddi, 17 M.L.J. 
393. 

Benson and Wallis, jj. 

References : — (a) 30 M. 88, F; ( b ) 24 M. 654, 
R. 

(5) Onus of proving tion-reoeipt of considera- 
tion and payment of interest — Exborbi tan t 
interest, enforceability of — See Mortgage 
(Equitable), No. 1, 53 P.W.R. 1907. 

(6) Conditional assignment of non-nogotiablo, 
byway of security — Assignee’s right to sue in 
his own name— See Assignment, No. 1, 9 P.R. 
1907. 

Pqoof. 

(1) Statement of a fact in a letter is not proof 
of the fact itself — See Act IX of 1890 (Rail- 
ways), No. 6, 9 Bom. L.R. 942. 

Prostitute. 

(1) Right of, to succeed to her father — See 
Hindu Law (Succession), No. 4, 9 Bom. L.R. 
774. 

Provincial 8* C. Courts Act. 

See Act IX of 1887. 

Publio Demands Recovery Act. 

See Act I of 189& (Bengal). 

Public Documents. * 

(1) Entry in the register of inventions— 
Documents recorded in that register.* See Act 
V of 1888 (Invkntoin and Designs), No. 1. 
4 A.L.J. 11. 

Public Policy. 

Compromise decree giving mortgage-decree 
for debt not secured by mortgage, validity of— 
See Civ. Pro. Code, No. 213, 17 M.L.J. 200 

Punjab Courts Act, 

See Act XVIII of 1884 (Punjab). 

Punjab Lain. * 

See Act IV or 1872 (Punjab). I 


Purchase. 

(1) — for value without notice, limits of the 
doctrine of — See Transfer of Property Act, 
No. 13, 9 Bom. L.R. 388. 

Purchaser. 

(1) Delay inpayment of purchase-money — 
Liability to pay interest to the vonctor— See 
Insolvency, No. 3, 148 P.R. 1907. 

(2) Personal covenant for title by vendor in 
favour of vendee — Right of pro-ompter to 
enforce the oovenant — See Pre-emption, No. 
31, 141 P.R. 1907. 

(3) — of a portion of the property charged with 
the payment of a decrU, rights of — Liability 
of other properties charged — See Execution 
of Decree, Ho. 4, 10 O.p. 280. 

(4) - in execution of mortgage docroe — Previ- 
ous purchaser of mortgagor’s right not made a 
party to the giortgagc suit — Right to possession 
— See Mortgage (Gknaral), No. 23, 6 C.L.J 
609. 

«• (5) Mortgagee purchaser, remedy of, in suit 
against person excluded in mortgage suit— See 
Mortgage (Redemption), No. 18, 6 C.L.J. 612. 

(6) Contract to sell immoveable property — 
Damages for breach of contract— Contract Act, 
S. 73— See Damages, No. 1, 9 Bom. L.R. 3087. 

PuthuYal Registry* 

(D- in the name of a junior member - 
Marumakkathayam family— Presumption 
as to acquisition — Onus. 

When Putbuval land is reclaimed and re- 
gistered in the name of a junior member of a 
Marumakkathayam family and when there is 
no evidence to show how it has been acquired 
or possessed, if it is found that the junior 
member is in management, joint acquisition is 
to he presumed, and the onus of proof will be 
on those who allege separa te acquisition. But 
if not, and there is no evidence as to the invest- 
ment of joint funds or labour, the acquisition 
must be presumed to belong to the junior mem. 
her who is the registry holder. The presump- 
tion in each case will indicate on whom lies 
the burden of proof. Raman UoYlndan v. 
ParYathi Pill&i Devi Filial, 22 T.L.R. 178. 

Sadasiva Iyer, c.j., Govinda Pillai & 
Hunt, jj. 

Pyatpatng. 

Admissibility of, in evidence— See Kvn>B«rc8 
Act, No. 38, 3 L.B.R. 250. 
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Railway accident. 

(1) Evidence as to negligence — Admission of 
further evidence in appeal— See Civ. Pro, Code, 
No. 289, 11 C.W.N/7U. 

Railway Company. 

(1) Non-delivery of goods by, suit for com- 
pensation for, applicability of Art. 31 of the 
Limitation Act to — See Limitation Act (XV 
op 1877,) No. 62, 103 P.R. 1906 =2 P.L.R. 
1907 = 30 P.W.R. 1907. 

(2) lleceipt of £pods by one Railway Com- 
pany for carriage over its own and another 
Company’s land — Liability in respect of over 
charge made by delivering company — Bye-laws 
— Power of Railway Company to alter the 
principle of calculation of rates— See Contract, 
No* 1, 2 M.L.T. 42. 

• • 

Railways Act. 

See Act I X of 1890. 

* i 

Receiver* 

(1) kale by, by order of Court — Right of a 
party to suit to challenge validity of sale in , 
a separate suit — Slicbai t of Thakur, a party 
— Right of succeeding Shebait to recover 
property sold — Representation of Thakur 
by Shebait — Continuing representation — | 
Application in suit to set aside sale— Main- 
tainability. 

A sale of properties, the subject-matter of a 
suit, by the Receiver, under the order of the 
Court, cannot, in the absence of fraud, be 
attacked collaterally by persons, who were 
parties thereto, or their representatives (a). 

Where one member of a joint Hindu family 
sued for partition of certain properties, on the 
allegation that they were secular properties of 
the family, and another resisted it on the 
ground that the properties were the absolute 
debutter properties of the family idol, of which 
he was the shebait , and a receiver was appoint- 
ed in that suit, and he, under the direction of 
the Court, sold certain portions Of the proper- 
ties to meet the costs of the suit, 

, held, in a suit brought to recover the pro- 
perties sold, by persons claiming to be succes- 
sors in office of the shebait , that the substantial 
question raised in the former suit was as to the 
real character of the properties sold and the 
Thakur was represented in it in the only 
manner possible, <viz. , by the shebait The 
succeeding shebaits, forming a continuing re- 
presentation of the Thakur* $ property, were 
bound by the order for sale, which it was not 


Receiver.— (ComluSd). 

open to them to challenge in an independent 
action (6). f 

Quaere-* Whether, having regard to the* pur- 
pose for which the properties were sold, an 
application in the former suit to set aside the 
order, would have succeeded. Gora Chand 
Lurki v. Makhan Lai Chakr&Yartty, 11C.W. 
N. 489^6 C.L.J. 404? 

Mookerjee and Holm wo5d, jj. 

• 

References : — (a) 6 B. L. R. 486, referred to, 

(6) 2 I. A. 145 (152) ; 8C. W. N. 809 -311. A. 
203 (210) ; 13 BI. 1. A. 270 (275) ; 9 C. W. N. 
961 = 321. A, 193; 2 C. L. J. 189, relied on. 

(2) Dismissal of suit in which Receiver was 
appointed — JtCffet on Receiver* s powers. 

Although, where a Receiver has been appoint- 
ed in a suit, the Court usually directs, at the 
instance of the parties or of some of them, that 
the Receiver should pass his final accounts and 
then bo discharged, the Court has no power, 
after the suit has been dismissed, to give the 
Receiver any fresh power, suehas liberty to sell. 
Rabeholme y. Smith, $4 C. 336. 

Maclean, c.j., Haivinuton and Geidt, jj. 

(3) — if may sue in his own name— District 
Judge, sanction of, to the appointment of 
Receiver— Subsequently obtained sanction* 
whether validates proceedings commenced— 
See Civ.. Pro. Code, No. 242, 5 C.L.J. 270. 

(4) — Court’s power to appoint — See Transfer 
of Property Act, No. 8, 2 M L.T. 167. 

(5) — possession of property outside Presidency 
— Power of Insolvent Debtors Court at 
Bombay to direct receiver to hand over assets to 
official assignee — See Jurisdiction (General), 
No. 1, 9 Bom. L.R. 1093. 

(6) Application for appointment of, — Condi- 
tions necessary for appointing— See Civ. Pro. 
Code, No. 241, 10 O.C* 268. 

(7) Suit by receiver for d<$bt due to a person 
—IJight to set up defence of set-off- See Civ. 
Pro. Code, No. 80, 17 M.L.J. 481. 

(8) Suit against receiver— Leave to sue 
whether necessary — See Act VJIi of 1865 
(Rent Recovery, Madras), No. 15, 17 M.L.J. 
483. 

Record of Rights. 

(i) Entry in, effect of— Possession, suit for — 
Limitation. 

The only effect which can be attributed to an 
entry in the Record of Rights* s that it is to be 
presumed correct till the contrary i* proved. 

C 47 
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Record of Rights. — {Concluded). 

The Bengal Tenancy Act does not lay down 
that the entry is to be taken as conclusive upon 
the question of title, till a contrary decision has 
been given by the Civil Court. Hence the 
plaintiff is not bound to bring a suit for posses- 
sion within one year from the date on which 
tho entry of the defendant’s name was made in 
the Record of Rights. Rain Saha wan Misser v. 
B&chu Misser, 6 C.L.J. 670. 

Mookerjee and Caspers/, jj, 

References ; — 11 C. W.N. 48, 30 C. 20, 11 ; 25 
B. 337-27 I. A. 215, Kepi. 

(2) Necessity to annex roeord-of-rights extract 
to application to file award — See Civ. Pro. 
Code, No. 258, 9 Bom. L.R. 885. 

Reference. 

(1) — to Chief Court, grounds of —Sec Civ. 
Pro. Code, No. 236, 3 L.B.R. 255. 

(2) Proceeding in Revenue Court having 
jurisdiction — Commissioner on appeal holding 
the case not proved, but suggesting registration 
of Revenue Court’s decree as that of Civil Court 
— Commissioner’s power of reference — Chief 
Court’ powers — See Act XVI of 1887 (Pun jar 
Tenancy), No. 13, 45 P.R. 1907. 

‘ ( 3 ) Reference to Full Bench by Division 
Bench of the Travancore High Coifrt— See 
Marumakkatayom Law, (Gift), No. 1, 22 T.L. 
R. 239 (F.B.) 

Registered deed. 

(1) Gift by Mahomedan under registered 
instrument — Applicability of Mahomedan Law 
— Delivery of possession, whether necessary — 
See Mahomedan Law (Gift), No. 4, 17 M.L.J. 
562. 

Registrar. 

District Registrar not a Court— See Civ. Pro. 
Code, No. 305, 17 M.L.J. 313. 

Registration. 

(1) Non-delivery of document by executant to 
execute after registration , effect of— Valid- 
ity of such document — Transaction whether 
completed. 

Suit on a mortgage deed executed by defen- 
dant to plaintiff. The deed was presented for 
registration by the defendant and registered at 
his instance, but it was not delivered to plain- 
tiff . The contention of the defendant was that 
the deed was invalid for want of delivery ; held, 
there is no provision of law in this country re- 
quiring that a registered deed shall not operate 


Registration. — (Concluded). 

until it is delivered to the person claiming under 
it. Further, the presentation of such document 
by the party executing it to the registration 
Officer and its subsequent registration must be 
regarded as equivalent to the formality of deliv- 
ery prescribed for writings under seal by the 
law of England. Kanehi Ram y. Tota Ram, 
40 P.R. 1906-78 P.L.R. 1907. 

Johnstone and Rattigan, jj. 

I (2) Effect of, on failure of prior moftgageo 
to get possession of title deeds — Delay in — See 
Transfer of Property Act, No. 47, 17 
M.L.J. 499. 

(3) Suit for money advanced to minor — Regis- 
tration of bond executed by guardian — Exten- 
sion of period <pf limitation — See LimtationAct, 

I No. GO, 10 O.C. 38. 

| (4) U nregistered documcn t — V alue of property 

not specified in the deed, but excoeds Rs. 100 — 
Whether valid —See Transfer of Property 
Act, No. 3, 10 O.C. 277. 

k Registration Act (III of 1877). 

(1) Splitting up of a transaction , validity of, 
j Where a person borrowed Rs. 198 and oxecut- 
\ ed two unregistered mortgage bonds for Rs. 99 
! each on the same date, held, that, as there was 
; nothing in the Act which forbade the sjulitting 

up of a transaction in this manner, the bonds 
were valid. Ramji Mai y. Chotte Lai, 3 A.L.J . 
661 — A.W.N. (1906), 281 --=29 A. 50. 

Stanley, c.j. and Rustomjke, j. 

(2) S. 17. (b) — Award effecting partition of 
immoveable property — Soo Civ. Pro. Code, 
No. 250, 84 P. R. 1907. 

(3) S. 17, Cls. (b), (c) and (n)-— Registrable 
docu ments — Mortgage — Satisfaction . 

Instruments, acknowledging receipt of money 
paid in satisfaction of such a right as is referred 
to in cl. (b) to S. 17 of tho Registration Act, 
and not acknowledging receipt of moneys paid 
as the consideration for the extinction of such 
a right by a new act of will, are not compulso- 
rily registrable. Similarly, endorsements of 
receipts, acknowledging satisfaction of a mort- 
gage by the payment of the whole mortgage 
money, are not compulsorily registrable under 
cl. ( w) of the section. The cl. (») indicates that 
an operative instrument, which not merely evi- 
dences the satisfaction of a mortgage, but which 
is a transaction, annulling an interest by a hew 
act of will between the parties, is compulsorily 
registrable. The distinction is as follows; 
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a payment made in discharge of an existing obli- 
gation, as in paying off a mortgage debt, accord- 
ing to its tenour, is a payment made in satisfac- 
tion of that obligation — and is not technically 
“consideration” paid in order to obtain the 
extinction of that obligation. In other words, 
the extin<ftion of an obligation, when it is ef- 
fected by the performance or satisfaction of the 
obligation according to its terms, follows from 
the terms of that obligation, and is not induced 
by any new consideration. 

Neither cl. (c) nor cl. (n) of the section re- 
quires registration, in respect of the mere satis- 
faction or performance of the pre-existing obli- 
gation. These clauses require registration, 
only when money is paid as consideration for a 
novation or a new agreement by si fresh act cf 
the parties, the effect of which is to do away 
with the old obligation,, not by accepting per- 
formance thereof, but on receiving a sum paid 
for the benefit of the new agreement. Mahamad 
Kasam v. Ranu Yesji Naik, 9 Bom. L.R. 254. 

Batty and Pratt, jj. 

Reference — 10 M. 288, R. 

(3 -«) Ss. 17 (b), 49 — Award by arbitrator, 
making partition of immovable property of 
over Rs. 100, compulsorily registrable — 
Secondary evidence of, inadmissible under 
S. 91, Evidence Act. 

Where two co-parceners, by agreement, ap- 
pointed a sole arbitrator to effect a partition of 
their joint ancestral property and consented that 
the partition effected by the arbitrator, by 
taking the bids of the parties for the property, 
will be accepted, and the award was thereon 
made and written up on the back of the said 
agreement (which was not registered), held, that 
the document was intended to be, and was 
regarded by the parties as, an instrument de- 
claring rights in or to immoveable property 
and that, since it did ‘ operate to declare’ such 
rights in immoveable property of value exceed- 
ing Rs. 100, it was an instrument compulsorily 
registrable, and being unregistered, not rssceiv- 
sfble in evidence and that further, by reason of 
S. 91 of the Indian Evidence Act, it was not 
open to the parties to prove the partition, inde- 
pendently of the document, by oral evidence 
aliunde . Azimat Singh v. Kalwant Singh, 71 
P.R. 1906 =r 111 P.L.R. 1907. 

Johnstone and Rattigan, jj. 

References.— 4 B. 126, 13 M. 255, 9 A. 108, 
48 P.R, 1905, 175 P.L.R, 1905, IX 


Registration Act (ift of 1877) . — {Continued). 

( 4 ) S. 17 (d) — Petition of compromise contain- 
ing a recital of a previous oral agreement for 
lease- -Stamp —Registration — Evidence 

• 

Where a petition of compromise merely con- 
tained a recital of a previous oral agreement for 
lease : 

Held — that it did not require registration or 
stamp. ^ 

It was evidence of an oral agreement, but not* 
an agreement in itself. Pitamhar Gain v. 
Uddhab Mondal, 12 C.W.N. 59. 

Ramrini, c.j,, and SnauFCPDiN, J. 

(5) S. 17 (h) — Power of appointment — Ap- 

pointment of new trustee in place of a dying 
trustee, under power reserved by the deed — 
Registration — Indian Trusts Act (7/ of 
18X2) Ss. 1, 75 —Property dedicated to 

charitable uses Construction of document 

Originating summons— Certifying Counsel 
— Taxation of costs — Pract ice . 

An indenture of trust contained the following 
clause, by which, the settlors reserved to them- 
selves and the survivor of them the right to 
nominate and appoint trustee or trustees, in 
the place of retiring or dying trustee or trus- 
tees : — 

i 

“It <ffiall be lawful for to appoint any 

other person or persons to be a trustee or trus- 
tees in the place of the trustee or trustees so 
dying, or going to reside abroad, or desiring 
to retire, or refusing, or becoming incapable, to 
act as aforesaid, with liberty upon any such 
appointment to increase or diminish the original 
number of trustees, find upon every such 
appointment the trust premises hereby settled 
shall be so transferred as to become vested in 
the new trustee or trustees.” 

On the death of one of the trustees, the survi- 
ving settlor, in exercise of this power, appointed 
a new trustee : this deed of appointment was 
not, registered. Subsequently, the surviving 
settlor, in exercise of power reserved, appointed 
three additonal trustees by deeds of appoint- 
ment bearing different dates. 

The surviving settlor died : and at her death, 
without leaving progeny, the whole of the trust 
property was to be utilised for charitable uses 
and purposes, as provided by the deed of settle - 
ment. 

The two questions that were submitted to the 
Court for opinion were : ft) Whether the deed 
appointing the new trustee required registration ; 
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and (2) Whether the additional trustees were 
validly appointed : — 

Held , (1) that the deed of appointment did 
not require registration. The provisions of 
the Indian Trusts Act not applying to the j 
settlement which became one in favour of char- 
ity on the death of the settlor, the trust pro- 
, perty did not vest in thee new trustee by mere 
operation of law # The deed of appointment by 
itself created no interst in the property, but 
merely gave him the right to obtain another 
document. 

(2) That the words “upon any such ap- 
pointment” in the clause, were not words that 
absolutely governed the surviving settlor’s l ight 
to increase the number of trustees ; they merely 
indicated the occasion when she may exercise 
her right, but the right to increase the number 
of trustees existed. She was, therefore, enti- 
tled to increase the number of trustees when- 
ever she chose to do so. 

In an originating summons, parties are enti- 
tled to instruct counsel : and without any certi- 
ficate the costs of one Counsel must be allowed 
on taxation. Fatmabibi v. Shalk Hassan, 

9 Bom. L.R. 1071. 

Davar, j. 

f (6) S. 17 — Documents which are compulso- 
rily registrable but unregistered— Evidence for 
collateral purposes — See Evidence, No. 3, 

9 Bom. L.R. 893. 

(7) S. 17 — Registration of petition of com- 
promise— -See Compromise Decree, No. 3, 

5 C.L.J. 611. 

( 8 ) Ss. 17 , 23, 34, 49 and 7 7- Indian Evidence 
Act , 8. 91— Suit to enforce registration — 
Registration invalid— Personal covenant on 
the loan. 

Plaintiff instituted a suit for an order to the 
Sub-Registrar to register a deed of mortgage 
executed to him by the defendants for money 
lent, and obtained a decree to the elfect, that 
the defendants “ do perform their part of the 
contract in registering the mortgage bond by 
appearing within one month after date of the 
decree before the Sub-Registrar and admitting 
execution and receipt of consideration there- 
for; and the Sub-Registrar do on application 
register the deed, whether the signatories ad- 
| mitted execution and receipt of consideration 
lor not.” 

The deed was registered in accordance with 
the decree, though it was not presented for re- 
gistration within the 80 days as directed by the 
decree.' 


In a suit on the mortgage deed for sale of the 
mortgaged property, it was held, (1) that as the 
first suit was not brought under the conditions 
required for the filing of a suit under S. 77 of 
the Registration Act, the decree obtained in 
that case would not have the effect of exemp- 
ting the document registered under it from 
the necessity of compliance with the pro- 
visions of the Act, (2) that it was competent 
to the Court to decide as to the validity of 
the registration, (3) that, . as the document 
in the case was not registered in accordance 
with the provisions of Ss. 23 and 34 of the Act, 
it could not be received in evidence for affecting 
the mortgaged property as provided by S. 49 of 
the Act, (4) that thd plaintiff was precluded by 
S. 91. Ev. Act from proving the existence of the 
mortgage by any other evidence than the 
mortgage deed, (5) and that as the deed contain- 
ed a personal covenant to repay the debt a 
personal decree for the amount might be passed. 
Maung Kyaw and Ma San Hmwe v. Sitham- 
baram Chetty, 4 L.B.K. 88. 

Irwin and Hortnoll, jj. 

References 3 A. 397, 9 C, 150, 11 Bur. 
L.R. 166, 20 A. 512, F ; 2 A. 46, 16 A. 303, 2 I. 
A. 210, 2 C. L.R. 428, II. 

{8-a) Sections 17 and 49—Aposhnama setting 
off one decree against another — Registration — 
Admissibility in evidence — See Transfer of 
Property Act, No. 82, 11 C.W.N. 342. 

(9) Ss. 17 and 49— Registration of sale deed 
inBerar-See Sale, No. 2, 3 N.L.R. 72. 

(10) Ss. 17 and 49 — Unregistered lease — Ad- 
missibility to prove adverse possession— See 
Limitation, No. 5, 17 M.L.J. 469. 

(10-a) S. 23— See No. 8, supra. 

(10-6) S. 34— See No. 8, supra. 

(11) Ss. 3d, 73, 74, 73 and 87— Registration of 
document under orders of District Registrar 
— time for presentation, extension of — Proce- 
dure, defect of— Registration after fixed 
period , effect of— Indian Limitation Act 
(£v of 1877), 8. 5, if applies to Registration 
Act — Registration , invalidity of, may be 
impeached by a person interested, though 
no party to the deed . 

The Registering officer has no jurisdiction to 
register a document, presented after the lapse 
of thirty days from the date 6f the order passed 
by the District Registrar, under the first jggfc-'..; 
graph of S. 75 of the Registration Ae$, 
the time for such presentation is extende^||y a 
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subsequent order of the District Registrar. It 
is not a mere matter of procedure, 

A document, registered after the said period 
of thirty days, is not validly registered, and 
creates no title (a). 

The order ttf'fche District Registrar, directing 
the registration of a document, after the lapse 
of thirty days from the date of the order passed 
by him under the first paragraph of S. 75 of 
the^Registration Act, is ultra vires. 

S. 5 of the Lftnitation Act has no application 
to such a case, and time for registration cannot 
be extended under the section. 

Where a person is affected by a deed, which 
be impeaches as not dujy registered, it is open 
to him to take the objection, although he was 
no party to the deed (b). Baban Bahai y. IJdit 
Narain alias Hand Kishore Lai, 5 C.L. J. 188. 
Geijdt, j. 

References : — (a) 2 I.A. 210 = 15 B.L.R. 228. 
4 I.A. 1G6 sa 1 A. 465, I)., 23 A. 233, R . (b) 32 I. 
A. 113 = 27 A. 271, D. 

(12) S. 48— Application of doctrine of notice 
—See Sale, No. 3, 4 L.B.R. 26. 

(13) 8s. 48 and 50 — Oral agreement — Subse- 
quent registered agreement- -Notice — Prior* 
ity — Speci fic performance — Delivery of pos- 
session whether necessary. 

The equitable doctrine that a subsequent re- 
gistered sale-deed cannot be pleaded as a defence 
to a suit for specific performance on a prior 
unregisterd document under S. 50 of the Act, 
if the holder of the registered document has 
notice of the latter, is equally applicable to a 
prior oral agreement to sell under S. 48 of the 
Act (a). 

The provision as to delivery in S. 48 of the 
Act does not preclude the party to the oral 
agreement from relying on the doctrine of 
notice, when there has been no delivery of pos- 
session. Thimmajamma y. Abdulla Sahib, 
17 M.L.J. 319. 

White c.j., and Milleb, j. 

Reference (a) 25 M.l. I?. 

(14) S. 49 — Unregistered mortgage deed with 
implied personal covenant to repay — Suit 
to enforce personal obligation — Admissibili- 
ty of deed in evidence. 

A mortgage deed, which, by law, is required 
0* be registered, can be used in evidence, in a 
Ifuit to enfore an implied personal covenant to 
r the money advanced, although the same 


Registration Act*(IIJ of [Continued). 

could not be used as evidence in a mortgage suit. 

Myat Thin v. P C. Y. E. Kofiu Yisvanthaq 

Chetty, 4 L.B.R. 52. 

Fox, c. j. 

* 

References .— 15 M. 330, 9 C. 520, P.J.L.B. 
124 (1894), F 

(15) 8 , 49 — Agreement to give lease unregister- 

ed — Admissibility of, in evidence in suit for 
specific performance. * 

In a suit for specific performance of an agree- 
ment to give a lease, the document containing 
the lease does nob require registration, to be 
admissible in evidence, where it is only used for 
the purpose of proving the contract, for the 
breach of which the action is brought. Sriniva- 
sacharyulu y. Yenkataraju, 17 M.L.J. 218. 
Benson and Wallis, jj. 

Reference : — 17 M. 456, F. 

(15-a) S. 49 — See No. 8, supra . 

(16) Ss. 58, 59, and GO — Document— Secondary 
evidence — Fact mentioned in endorsement 
may be proved. 

Ss. 58, 59 and 60 of the Registration Act pro- 
vide that the facts mentioned in the endorse- 
ments may be proved by those endorsements, 
provided the provisions of S. 60 have been com- 
plied with. Thama y. Govind Bilal, 9 Bom. L. 
ft. 401. 

Jenkins, c. j., and Khakeghat, j. 

(16-a) S. 59— See No. 16, supra. 

(16-5) S. 60 — See No. 16, supra. 

(16-e) S. 73 — See No. 11, supra. 

(1 G-d) S. 74— See No. 11, supra. 

(16-r) 8. 75 — Sec No. 11, supra. 

(17) Ss 70 and 7*7 — Registration-r-Suit to 
con ipe l registration— Gro unds of such suit. 

t Where a Registrar refused to register a 
document presented to him, upon the grounds 
that there was not sufficient proof that the 
'document was executed by the authority of the 
alleged executant, and that there was undue 
and unexplained delay in presenting the docu- 
ment for registration, it was held that a suit 
would lie under section 77 of the Indian Regis- 
tration Act, 1877, to compel registration. 

Held also that, in a suit under S. 77 of the 
Registration Act, the Court is only concerned 
with the genuineness of the document sought 
to be registered,! and ‘not with its validity. 



747 THE CURRENT INDEX, 1907. 748 


Registration Act (III of 187t ).— (Concluded). 

Kanhaya Lai v. Sardar Singh, A.W.N. (1907), 
46 = 4 A.L.J. 171 = *29 A. 284. 

Kn<sx and Richards, jj. 

•References : — 25 C. 93, 24 C. G68, R. 

(18) S. 77— Suit to direct registration of will 
disposing of property worth more than Rs. 2,500 
— Jurisdiction of MuuhUT'r bourt — Sec Juris- 
diction (of Munsikf's Courts), No. 1, 17 
M.L.J. 573. 

(19) S. 77— See Nos. 8 and 17, supra. 

(20) S. 87 — See No. 11, supra . 

Regulation XXVII of 1793. 

(1) Right of zamindar to establish market 
on his own land — Regulation VI of 1822, S. 9 
— See Market, No. 1, A.W.N. (1907), 248. 

(2) S. 41 — Chowkidari Chakran lands — lie- 
sumption and settlement with Zemindar — 
Resumed land if forms a separate estate — 
See Act VI of 1870 (Village Ohovykidars, 
Bengal) No. 1, 11 C.W.N. 201. 

Regulation Y of 1799 (N.W.P.) 

(1) S. 7 — Suit against Secretary of State 
before the property of a deceased vested in 
him —premat ure. 

A District Judge, purporting to act under 
S. 7 of Regulation V of 1799, took possessioh of 
the property of a deceased person, whos^ 
property was not claimed by any person. A 
creditor of the deceased brought a suit for 
recovery of his dues against the Secretary of 
State. Held , that the liability of the Secretary 
of State does not arise, unless property vests 
in him under the Regulation. Ram Narain 
Dube y. The Secretary of State for India, 
4 A.L.J. 144 = A.\V.N. (1907), 00-^29 A. 277. 
Knox and Richards, jj. 

Regulation V of 1804 (Madras) (as amended by 
Act IV of 1899). \ 

(1) S. 3o —Rule 7 of rules framed under , 
Transfer of execution to the Collector — Re- 
ference by Collector to District Judge — Order 
of District Judge — Effect of Government 
order rescinding notification empowering 
Collector to execute decrees. 

A Collector, who was empowered by notifica- 
tion issued by Government under the Regula- 
tVh, and to whom a decree was transferred for 
execution, made a reference under Rule 7 of 
rules framed under S* 35 to the District Judge. 
The District Judge passed a decision against 
which an appeal was pending, Since the I)is- 


Regulation Y of 1804 (Madras)— (Concluded). 

trict Judge’s decision, the Government had by 
a notification rescinded its order providing for 
the transfer of execution of decrees to that 
Collector. 

Held that, under the circumstances, the 
proper course for the High Court to adopt would 
be to set aside the order of the District Judge, 
without prejudice to the parties raising the 
question in dispute, in execution of the decree 
in a Civil Court. Pulabaiyagari Munisami 
Chetty y. The Rajah of Karvf.tnagar, 30 M. 
193. 

Subrahmania Aiyar and Miller, jj. 

Regulation XYII of 1806. (Bengal). 

(1) Mortgage by conditional sale — Validity of 
notice of foreclosure— Appeal— Objection to 
notice made , on appeal, for the first time. 

A notice issued under S. 8 of the Regulation 
cannot be held j.o be defective simply because 
(1) the area of land and khasra and Jchcwat 
numbers were entered neither in the notice 
nor in the application for its issue, (2) the 
amounts of principal and interest were not 
specified in the notice, and (3) the signature 
of the Judge on the notice was not his proper 
official signature, the official designation being 
in print instead of being in the Judge’s own 
hand. 

Where a defendant, in a suit for possession 
of immovable property, on a deed of condi- 
tional sale, alleged to have been foreclosed 
under the Regulation, had practically admit- 
ted the validity of a notice issued under the 
Regulation, it is doubtful whether the defen- 
dant is entitled on appeal to raise, for the first 
time, objections to the validity of the notice (a). 
Bhagirath y. Nath Mai, 105 P.R. 1907. 

Johnstone and Rattigan, jj. 

References'.— (a) 10 P.R. 1888, 11 C. Ill 
(P.C), It. 

(2) Effect of absence of notice of foreclosure 
under — See Mortgage (Foreclosure), No. 3, 
46 P.R. 1^07. 

(3) Ss. 7 and 8 — Mortgage by way of condi- 
tional sale, forecloure of— See Transfer of 
Property Act, No. 09, 157 P.L.R. 1906 = 2 P. 
R. (1907). 

(4) S. 8 — Redemption proceedings — Right 

when lost, % 

Before a mortgagor in a case of mortgage by 
conditional sale, executed before the Act of 
1882, could be held to have entirely lost hk 
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right to redeem under the Regulation XVII of 
1806, it must be proved that the procedure 
prescribed therein had been strictly followed, 

(’• {/., it must be proved that there was a 
previous demand by the mortgagee from the 
mortgagor of payment of the mortgage-debt. 
WlierS, therefore, the mortgagee produced a 
copy of the proceedings, which directed him to 
bring a suit, held that there was not sufficient 
compliance with the Regulation XVII of 1800' 
ana the mortgagor did not lose his right to 
redeem. Badal Ram v. Taj Ali, 4 A.L.J. 717 
— A.W.N, (1907), 200. 

Airman and Griffin, jj. 

Reference :t-( 1808) tyW.P. 858, R. 

(5) S. 8 — Mortgage by conditional a ale — 
Foreclosure — Parwanah — “ Official signa- 
ture ”— Procedure . 

Held that a parwanah , or notification to tin; 
mortgagor, issued in a suit for foreclosure of a 
mortgage by conditional sale under the provi- 
sions of section 8 of Regulation XVJ1 of 
1800, which bore the seal of the Court and the 
initials of the Judge of the Court from which 
it issued, was a good and sufficient notification 
within the meaning of the Regulation. Bhagh 
watKuri v.Baldeo Rai, A.W.N. (190G), 309-= 

29 A. 145. 

Stanley, c.j. and Burkitt, j. 

References.— 11 C. Ill, D., 10 A. 59, 
quoad hoc overruled. 

(6) S. 8, demand of mortgage money under, 
whether could be made within period of pay- 
ment in the deed— See Mortgage (Foreclo- 
sure), No. 4, 119 P.K. 1900. 

(7) S. 8— Stipulated period, meaning of — Ap- 
plication of regulation — See Mortgage (Fore- 
closure), No. 2, 70 P.R. 1907. 

Regulation XIX of 1810. 

(1) Endowments affected by, management of — 
See Religious Endowments, No. 8, 84 0. 587. 

Regulation YIII of 1819 (Putni) . 

(1) Notice— Irregularity-— Sale, setting aside. 

In a suit to set aside a sale held under the 
Putni Regulation, it was found that the notices 
were stuck up in the Collector’s Office Board, 
outside the Court, from 10 a, m. to 5 v. m., 
and were not put up at all on Sundays. 

Held that this was a sufficient compliance 
with the terms of the Regulation (a). S&chi 
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Regulation YIII* of 1819 (Putni).— CcmcZd). 

Nand&n Dutta v. Maharaj Bejoy Chant! 
Mahatap Bahadur, 11 C.W.N. 729. 

Brett and Gupta, jj. • 

# 

Reference. — (a) 32 C. 953, EapL and l). • 

Regulation YII of 1822. 

(1) Right of /.ami ndar to establish market and 
to eollect-cesscs, &c., on his own land— See 
Market, No. 1, A.W.N. (P907), 248. 

| Regulation YII of 1828. * 

| Order confirming sale under Act II of 1804 
(Madras Revenue Recovery) by Head Assistant 
Collector by virtue of powers given him by 
Regulation— Effect of such order— See Act II 
of 1804 (Madras Revenue Recovery), No 1. 
2 M.L.T. 328*. 

Regulation YII of 1832. 

(1) S. 9— Effect of apostaev -Sec Hindu Law 
(Conversion), No. 1, 4 A.L.J. 305. 

Regulation YII of 1901 (North-West Frontier 
Province). 

(1) Jurisdistion of Chief Court, Punjab, to 
hoar appeal from North-West Frontier Province 
— See Jurisdiction (of High Courts), No. 1, 
50 P.R. 1907. 

Release. 

(1) Effect of general words of, in a deed— See 
Partners, No. 1, 11 C.W.N. 770. 

Religious Endowments. 

(1) Hindu Temple — Scheme for management 
— Prevention of waste and misappropria- 
tion — Mahant — Authority -Account ability 
— Treasurer and auditor , appointment of — 
Surplus funds, dealings with — A lienation of 
property , restrictions as to — Power of High 
Court to modify scheme when necessary — 
Liberty to apply — Costs. 

Suit instituted for the purpose of having a 
, scheme settled for the management of a Hindu 
temple and the protection of its funds from 
waste and embezzlement. The scheme settled 
* by the High Court was objected to on the 
grounds, (1) that its effect would be to lower 
the position of the Mahant and weaken his 
authority and (2) that, although there was no 
surplus in hand, nor any immediate prospect of 
a surplus, it provided for the application Kf 
surplus revenue, devoting it to objects, which, 
though admirable in themselves were foreign 
to the purposes of the institution. These pro- 
visions, it was pointed olifc, were unnecessary at 
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present and likely to prove embarassiug in the 
future. 

The* Judicial Committee, on appeal, settled a 
seheme, so as to meet the exigencies of the case 
without impairing the authority of the Mahant 
as the duly constituted manager of the institu- 
tion. The scheme provides winter alia for the ! 
appointment, by th| District Court, of a trea- ! 
surer to have custody of the funds. Buies to be 
framed by the District Court (with power to ; 
vary same from time to time), to ensure proper 
receipt and custody of income and funds and ; 
investment of surplus, to prevent misappropria- ’ 
tion and ensure proper management of temple j 
properties. The treasurer to put the manager 
in funds for all disbursements, in accordance 
with a budget to be prepared by the Mahant, 
and submitted to the District Court, two months 
prior to the commencement of every year — 
and for any further expenditure deemed neces- 
sary by the Mahant, but, unless with the leave 
of the District Court, such further expenditure 
not to exceed Rs. 5,000 during any one year, j 
The Mahant to file in Court a detailed account 
of receipts and disbursements of each year, 
within three monts after its close. Accounts 
to be audited by an auditor appointed by the 
District Court, and published in a suitable 
manner. Surplus income to be invested for the 
benefit of the temple. Restrictions placed on 
the alienation of immovable property, jewels 
and other property of value. Subject to the 
scheme, the position of the Mahant to remain 
as before. Liberty to the Mahant and any i 
person interested to apply to the District Court, 
with reference to the carrying out of the direc- 
tions of the scheme, and to the High Court for j 
any modification of the scheme, that may 
appear necessary or convenient. Prayaga Das 
Jee Yam v. Tirumala Anandam Pillai Purisa 
Sriranga Charylu Y^ru, 11 0. W. N. 442 
(P.C.) = 2 M.L.T. 119 -17 M.L.J. 236 - 80 M 
138=9 Bom. L.R. 588. « 

Loud Macnaobten, Loud Atkinson, Sib 
Andrew Scoble and Sm Arthur WiL- t 
SON. 

(2) Beads of Mutt— Powers of alienation— 
Extravagant personal expenditure not 
binding on the Mutt property. 

The income of a Mutt was Rs. 20,000, of 
which Rs. 10,000 was required for the main- 
tenance, properly so railed* of the Mutt and the 
balance of Rs. 10,000 was at the disposal of the 
Paad^rasaunidhi for his personal expense. The 
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Pandarasannidhi had to go on a journey of 
50 miles to Madura for 10 or 14 days to give 
evidence in a certain suit. He took with him 
Rs. 300 and borrowed Rs. 1,500 at Madura, 
merely stating that it was required for the 
purposes of the Mutt. The plaintiff sued the 
Pandarasannidhi for the amount of Rs. 1,500. 
He died during the hearingof the suit and the 
present head of the Mutt was brought in as 
second defendant. It was held that thejebt 
could not be regarded as binding upon the pro- 
perty of the Mutt or its income in the hands 
of his successor, and that the decree against 
the second defendant should be restricted to the 
personal assets of the late Pandarasannidhi in 
his hands. “ 

Per Benson, J* — Heads ofcMutt cannot alien- 
ate or charge the corpus or income beyond 
their own life-time, except for the purposes 
necessary for tjie maintenance of the Mutt as 
such (a). 

It is true that a Pandarasannidhi has to 
maintain a certain amount of state, but such 
maintenance should bo made out of the 
current income and should not be considered a 
sufficient reason for encumbering the Mutt 
property or binding the income in the hands 
of the borrower’s successor. 

Per Wallis, J. — Heads of Mutt cannot, in 
any view, exceed the powers of alienation of a 
limited owner, as defined in Hanooman Persaud 
Panda y v. Musa mat Babooc M unraj Koon - 
tvero (b). Srimath Daivasigamony Pandara 
Sannidhi alias Nataraja Desika Pandara 
Sannidhi y. Kuppusawmi, 17 M.L.J. 40. 

Benson and Wallis, jj. 

References :—(a) 27 M. 435, F. 2 M. 175, cow- 
mented upon, (b) 6M.I.A. 393, Appl. 

(3) Endowments affected by regulation XIX 
of 1810 , management of— Removal of trus- 
tee for misconduct — Act XX of 1808, Ss. 8 
7, Hand 18. 

The object of Act XX of 1863 was to relievo 
the Boards of Revenue and Local Agents from 
the duties imposed on them by Reg. XIX of 
1810, and, in order that any action may be taken 
under this Act, S. 3 of the Act requires that the 
provisions of the Regulations specified in the 
preamble to that Act should be applicable 
to the endowment which is the subject of the 
suit, and that the nomination ol trustees, etc., 
should either be vested in or be exercisable by 
the Government at the time of the passing of 
the Act. 
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Where the question was about the manage- 
ment of a certain religious endowment in 
Cuttack, and it was admitted that, in 1804, 
the Local Government appointed a Committee 
of three members under S. 7 of tlio Act, held 
that such appointment was a clear indication 
of the fact that that endowment was under the 
management of the Board of lievenue before 
the passing of the Act of 1803, and that the 
fact that an endowment had come under the 
management of tho Board of Revenue was 
sufficient to characterise it as a public endow- 
ment and as one falling within the operations 
of this Act (a). It was also held that all endow- 
ments which were effected by Reg. XIX of 
1810, whether they comfi under the Board of 
Revenue or not, fall # withiii the purview of Act I 
XX of 1803 (b). 

For the operation of this Act, it is immaterial 

whether the office of the trustee or manager is 

% ° 

hereditary, or not, and, in either case, a trustee 
or manager, who misconducts himself and acts 
contrary to the object of the endowment, can ! 
be dealt with under the provisions of thfs 
Act (c). 

Where the Court finds that a trustee was 
guilty of misconduct in the management of 
the endowment, an order by the Court direct- 
ing him to execute a bond with sureties, in 
order to ensure better management for the fu- 
ture, is legal (d). Mahomed Athar y. Rajman 
Khan, 34 0. 587. 

Brett and Shaufuddin, jj. 

Reference* (a) 8 W.R. 313, F; (6) 18 A. 
227 ; 5 B.L.R. App. 55 ; 7 C. 707, 11. 20 M. 100, 

F . (c) 2 M. 197, F. (d) 14 M. 103, F. 

(4) 'Temple trustee , whether public trustee — 
Personal liability for debt. 

The fact that a temple trustee borrowed for 
the purposes of the temple doos not affect his 
liability to the person, who lent the money to 
him, such a trustee not being a public trustee. 

Pasupathi Pillai y. Sundarappier, 2 M.L.T. 
268. 

Su BRAHMAN I A AlYAR, J. 

(5) Hindu ,Law —'Religious anaowment— 
Sangat Nanak Shahi — Bight of representa- 
tive of founder of trust to nominate trustee . 

Where a Nanak Shahi Sangat was founded, 
but no trust was created, and $ was not shown 
that any usage or course of dealing pointed to 
a different mode of devolution, held , that the 
right to nominate a trustee remained vested in 
the founder of the endow nment and his heirs, 
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and it is for the other claimants to show that 
the former had divested themselves, either at * 
the foundation or afterwards, ol the powers 
which naturally belonged to them. Bheo Pra- # 
sadv. Aya Ram, 4 A.L.J. 566= A. W3L 
(1907), 210=29 A. 663. 

Knox, a.c.j., and Dillon, j. 

(6 ) H indu Law — Debutter, private- Com er sion 
into sMblar property— Consensus of family 
— Real or nominal debntter — Test — Deal- 
ings ivHh property— Release by Government , 
effect of — Shebaite right , alienation of , 
to co-shebait — Validity — Idol — breakage of . 

Properties dedicated to a family idol may be 
converted into* secular property by the con* 
sensus of the family. 

He Id— that in this case the properties if 
originally debutter have been so converted with 
common consent. 

In dealing with a question as to whether pro- 
perties alleged to be debuttcr are really debutter 
or only nominally so, the manner in which the 
dedicated properties have been held and enjoy- 
ed is the most important point for considera- 
tion. 

Release by Government is not conclusive 
evidence of property being debutter, (a) * 

Shebaite right cannot be transferred e^en to a 
co-shebait or to one who is next in succession. (6) 

Quaere : — Whether an idol which has been 
broken is capable of holding property. Gobinda 
Kumar Roy Chowdhury y. Debendra Kumar 
Roy Chowdhury, 12 C.W.N. 98. 

Rampini, c.j. and Shuifjjddin, j. 

References : — (a) 21 W.R. 365, F; (b) 4 
L.R.I.A. 76, 27 L.R.I.A. 09,19 A. 428, 22 C. 
989, H ; 6 B. 298, not F. 

• 

(7) Debt incurred by deceased manager of 
mutt— Liability of * successor to pay off 
# amount from the income of the mutt property 
—Necessity for creation of a charge by 
the deceased manager. 

Where a debt was incurred by the defendant’s 
predecessor in office as manager of mutt , for 
purposes necessary for the maintenance of the 
institution, a decree limiting the liability of the 
estate to the income of the mutt may be vai Id- 
ly passed, although the debt was not made a 
charge on the estate by the deceased manager, 
in the same manner as the estate of an infant 
may be liablo for a contract by the guardian 
without any express charge over the estate 
Cl 
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having been given. Hat&r&Ja Desikar v. Noor 
Mahomed Rowthen, 17 M.L.J. 5S3. 

\Vhite, c.j . , and Miller, j. 

References 27 M. 435, 4 I.A.52 (P.C.), 17 
M.106, 20 B. 61, R. 

(8) Son of a Hindu Mahant of a, whether 
entitled to succeed to the office of. his father 
and the property of the institution . 

This was a suit by the son of a Mahant of a 
dera or dhar masala, for possession of property, 
alleging that he was entitled to succeed to the 
same as the rightful heir of his father, and, in 
the alternative, that, if the property be treated 
as the property of the religious endowment, he 
had a superior right of succession thereto. 
The main question for decision was whether, if 
the property he that of the religious endow- 
ment, plaintiff was entitled to claim posses- 
sion on the ground of right (1) as son 
or (2) as the duly elected Mahant of the 
institution, according to the custom among 
Vdasi feqirs , to whom the institution belon- 
ged. Held, among the Vdasis , the married 
Udasis are called Hindi while those who re- 
main celibate are called Nadi and among the 
former, the son succeeds and becomes the Ma- 
hant. Further, even assuming there was no 
precedent of a son’s succession in the particular 
dera , the old rule should be held to pre- 
vail, that the election by the fraternity remove 
such defect, if it is one, in plaintiff’s title. Da- 
s&undhi Ram y. Khazan Dass, 112 P.R. 190G 
— 102 P.L.R. 1907. 

CHATTERJI & KENSINGTON; JJ. 

References 101 P.R. 1905 & 136 P.R. 1889, j 

(8-a) Suits of a Civile nature — Cognizability by 
a Civil Court— Question of ritual, when cogni- 
zable by a Civil Court — Posi tion of Dharmakat- 
tas— Introduction of new idols into temple — 
Change of namams in Vaishnava temple — S qo 
C iv. Pro. Code, No. 9, 17 M.L.J. 1. 

(9) Decree directing performance of puja 
giving of honors to a deity according to the 
usage of a religious institution— -Nature and 
execution of decree — See Civ. Pro. Code, 

No. 99, 2 M. L. T. 94. 

Religious Endowments Act. 

See Act XX of 1863. 
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(1) Suit for removing mahant for misconduct 
and appointing another — Advocate-General’s 
sanction— See Civ. Pro. Code, No. 265, 78 P.R 
1907. 

(2) Sucession to occupancy rights belonging 
to— See Act XVI of 1887 (Punjab Tenancy), 
No, 5, 2 P. R. 1907 (Revenue). 

Remand. 

(1) Irregular order of remand made by an 
Appellate Court — Remedy — goo Civ. Pro. 
Code, No. 74, 5 C.L.J. 328. 

(2) Power of Appellate Court to — on grounds 
other than those specified in S. 562, Civ. Pro. 
Code— See Civ. Pro, Code, No. 76, 1 M.L.T\ 

| 2G8 ~ 16 M.L.J. 479 = 30 M. 54. 

(3) Suit decided with reference to some only 
of several issues framed, after recording all the 
evidence— Preliminary point, meaning of— See 

i Civ. Pro. Code, No. 280, 27 P.W.R. 1907. 

(4) Order of, not a final decrec-See Civ. Pro. 
Code, No. 28G, 52 P.R. 1907. 

| 4 ( 5 )~ to lower Court, when to be made— S. 562 
1 Civ. Pro. Code— S ee Res Judicata, No. 7, 30 
| M. 203. 

(G) Appeal against remand, wben to be pre- 
sented— See Appeal, (General), No. 5, G C.L 
J. 547. 

(7) Order of — Appealability to Privy Council 

—See Civ. Pro. Code, No. 301, A.W.N. (1907), 
291. 

(8) Addition of parties after — See Parties 
No. 1, 20 P.L.R. 1907. 

(9) Reversing decree as to part of disputed 
property and remanding the suit as to remainder 
— Piecemeal decision — See Practice , No. 1 , 

9 Bom. L.R. 9GG. 

Rent. 

(1) Inamdar — Mirasdar — Enhancement of 
rent — Burden of proving that the enhance- 
ment is fair and equitable . 

Where an Inamdar seeks to impose enhanced 
rent on a Mirasdar, it lies upon him to prove , 
that the enhanced rent is fair #nd equitable, 
and such as, according to the custom of the 
country, is leviable on land of the description 
held by the Mirasdar. Laxuman Junu y. 
Krishnajl Antajt, 9 Bom. L.R. 86L 

Jenkins, c.j., and Aston ,V 

(2) — Commutation of bhowli into nakdi rent 
—See Commutation No* 1 $ 6 C.L. J. 727 f 
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(3) Bhowli commuted into Nakdi rent— 
Whether landlord or tenant can rovert to bhow- 
li without other’s consent— See Landlord and 
Tenant, No. 20, 6 C.L.J. 309. 

(4) Sums payable by stall-keepers if— See 
Act op 1880 (Cess), No. 2, 11 C.W.N. 
1053. 

(5) Rent as used in cl. (c), S. 109 of the Ben- 
gal Tenancy Act does not exclude interest— 
See Act VIII of 1885 (Tenancy), No. 34, 11 
C.W.N. 1106. 4 

(6) Conversion of nakdi into bhowli rent 
before the submission of road cess return— See 
Act IX of 1880 (Road and Public Works 
Cess), No. 1, 11 C.W.N.^11. 

(7) The word— in # the Bengal Tenancy Act, 
whether includes interest— See Act VIII of 
1885 (Bengal Tenancy), No. 17, 11 C.W.N. 
110 -5 C.L.J. G9. 

(8) Dispossession of lessee by another lessee— 
Suspension of rent— See Landlord and Tenant* 
No. 11, 34 C. 191. 

* 

(9) Judgment in civil suit for— Merger of 
cause of action for rent under Rent Recovery 
Act— See Act VIII of 18G5 (Madras Rent 
Recovery), No. 1, 17 M.L.J. 411. 

Rent Act. 

See Act XXII of 1886 (Oudh). 

Rent Recovery Act. 

See Act X of 1859 and Act VIII of 1865 
(Bengal) and Act VIII of 1865 (Madras). 

Representation. 

(1) Right of succession by representation 
among Muhammadan Kasmiris of Bengal— 
See Customs (Punjab), No. 4, 8 P.R. 1907. 

Representative. 

(1) Person attaching decree is representative 
of decree holder— See Limitation Act, No. 33, 
6 C.L.J. 141. 

(2) Right of, to coitinue proceedings initiat- 
ed by defendant to set aside ex parte decree— 
See Civ. Pro. Code, No. 71, A.W.N. (1907), 
176. 

Rescission. 

(1)— of contract— Non-completion of contract 
for ten months- -Return of deposit- Presump- 
tion of— See Contract Act, No. 22, 4 A.L.J, 
778. 


Res Judicata. 

(1) Suit against widow for setting aside gift 
by her— Stibsequent suit against her daugh - • 
ters for possession, subject matter of, neither 
in issue nor heard and decided in previous 
suit— Civil Procedure Code, S , 13, explana- 
tion II , 

Plaintiffs, who were the collaterals and re- 
versioners of one B, deceased, had sued his 
| widow M to set aside a gift of B’s estate mado 
by her. Subsequently, the widow having diei, 
the present suit, for possession of the property, 
was instituted by them against the two daugh- 
ters of B and certain co- reversioners with them. 
The daughters pleaded that the plaintiffs had 
not a superior right to succeed, but their con- 
tention was overruled by the lower Courts as 
barred under S, 13, Civil Procedure Code, ex- 
planation II, on the ground that, although the 
daughters were not parties to the previous liti- 
gation, the entire estate was represented by 
their mother through whom they claimed and 
they were therefore bound by the prior decision 
that the plaintiffs were the reversionery heirs. 
Held, because the question as to who had the 
superior claim was not a necessary issue in 
the previous declaratory suit and had not been 
therefore adjudicated upon, the matter could not 
be held as having been heard and finally decided, 
withfti the meaning of S. 13, Civ. Pro. Code, 
and the daughters were not barred from setting 
up the above defence, by reason of the decision 
in the prior suit. Bh&ri v. Pir Bakhsh, 107 P.R. 

1 90G = 76 P.L.R. 1907. 

Kensington and Lal Chand, jj. 

References 24 C. 711 and 28 C. 17, F. 29 
P.R. 1895 and 11 C. 196, D. 

(2) — in execution proceedings— Maintenance 
decree —Construction — Limitation Act, 
Sell, II, Art. 179, "cl. (6). 

Whore a decree directs the defendants to pay 
maintenance at a certain rate per annum from 
the date of the plaint, 18th July, 1876, it 
was held that the proper construction of the 
decree was that payment should be made on the 
18th July, 1877, and every subsequent year on 
the corresponding date ; and so the decree was 
one which “directed payment to be made on a 
certain date ” within the meaning of ol. (6) of 
Art. 179 of the Limitation Act (a). 

In a petition for the execution of a mainten- 
ance (^ecree, an erroneous decision on a point 
of law does not operate awes judicata, so as to 
bar a subsequent application to recover arrears 
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Res J udicata.— ( Continued], 

oi maintenance accrued due after the first 
application. Aitamma Y. Narayana Bhattar, 
17 MX.J. 403 = 80 M. 604; 

, Benson and Wallis, «. 

References (a) 12 B. 65, 14 M. 36G, R. 

(3) Application of principle of, to execution 

proceedings. * 

Although the u4le of the expression “ Res- 
Judicata n in the case of execution proceedings 
is not strictly correct, orders in execution pro- 
ceedings are governed by principles analoguous 
to those of Res Judicata and are binding, if not 
appealed against, in subsequent proceedings in 
the same suit. Their binding force depends, 
not upon S. 13, Civ. Pro. Ctfde, but upon 
general principles of law. Ibraham Bamkala 
Y.Imam Din, U.B.R. (1907), Civ. Procedure, 1. 

Shaw, j.g. 

References ;-S A. 141, 173, 6 A. 269, 8 C. 51, 
11 1.A. 181, U.B.R. (1697-01), II, 252, R . 

(4) Suit for redemption decreed— Subsequent 
suit for recovery of the amount not taken in- 
to account— Transfer of Property Act IfLV of 
1883), Ss. 93 and 94. 

In a suit for redemption there ought to be a 
complete and final settlement of all accounts 
between the mortgagor and the mortgagee, 
right up to the date of the redemption. Where 
therefore, a mortgagor obtained a decree for 
redemption, and paid up the amount found 
due, and subsequently brought a suit for recov- 
ery of the amount, which, ho alleged, the 
mortgagee had collected during the time he 
was in possession, and which was not taken 
into account in the previous suit, held that the 
suit was barred. Kashi Perahad y. Bajrang 
Pershad, 4 A.L.J. 763=A.W.N. (1907), 281. 
Richards, 

(5) Execution proceedings— Prior applica- 
tion claiming interest not awarded by de* 
cree — Failure to object to claim — Objection 
in subsequent proceedings — Notice on prior 
application silent on claim for interest. 

It is open to a judgment-debtor to put for- 
ward his objection to a claim for interest not 
awarded by the decree, when the sale proclama- 
tion comes up for settlement, and it cannot be 
held that, merely because such objection might 
have been raised and an adjudication had at 
an earlier execut ^proceedings, the exlbuting 
Court must, by its previous order to attach the 
property, be held to have decided po acoepfc 


Res J udicata.— ( Continued). 

the claim of -he judgment-creditor for interest 
not given by the decree (a) especially so, when 
the notice of prior execution did not at all 
mention the claim for interest, such prior order 
is, therefore, no bar by res judicata, to the judg- 
ment-debtor subsequently raising the objection 
to the claim for interest. Yiy&than Sridevi y. 
Neelakanta P attar, 17 M.L.J. 311. 

Miller, and Wallis, jj. 

Reference : — (a) 15 M.L.J. 7, F. 9 

(G) Civil Procedure Code, S. 13 — Suit of the 
nature cognizable by a Small Cause Court 
Incidental determination of a question of 
title. 

Held that the incidental determination, in 
the course of a euit of the pature cognisable by 
a Court of Small Causes, of a question of title, 
does not operate as res judicata and prevent 
the same question being litigated afresh in a 
Court competent to decide it. Anwar All Y. 
Nur-ul-Haq, A.W.N. (1907), 218 = 4 A.L.J. 517. 
Dillou, j. 

' References .—A.W.N. (1883), 203. A.W.N. 
(1886), 44, 2 A. 97, F. 

(7) Former suit to redeem land— Defence of 
irredeemable Adimayavana tenure— De- 
fence disallowed— Subsequent suit to recover 
Adimayavana allowance— Adimayavana ex- 
plained— Presumption of perpetual grant of 
allowance charged on- land — Remand to the 
lower Court when to be made — S. 563, Civ. 
Pro . Code. 

Defendant had, in a previous suit, sued 
plaintiff to redeem certain lands held by 
plaintiff on Kanom, and the plaintiff, as defen- 
dant in that suit, pleaded that he had an 
irredeemable Adimayavana tenure in the lands. 
His contention was disallowed in second appeal, 
and a decree for redemption passed in favour 
of the defendant (the plaintiff in the previous 
suit). Defendant having redeemed the land, 
plaintiff brought the present suit to recover 
Adimaypvana allowance*^. 

On the question whether the present suit is 
not res judicata, the High Court held that the 
decision in the previous suit, disallowing the 
plea of perpetual tenure, would not be a bar to 
the present suit to recover the (Adimayavana) 
allowance. The word Adimayavana implies an 
allowance given for service. Adimayavana as 
well as Anubhavam, when used with reference 
to tenure of land, will prima facie import an 
irredeemable tenure ; but it may be used with 
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Res Judicata '—(Continued), 

reference to a specified money or grain rent 
charged on land, and, in that case, it will not 
imply any tenure in favour of the grantee. 

But if the amount of the grant is not specific 
ed, and if the terms indicate that only a fixed 
rent is gpserved for the grantor, and the rest of 
produce is given as Anubhavam or Yavana then 
it may well be that the Court will treat it as 
creating an irredeemable tenure, so as to 
secufe to the grantee the benefits intended for 
him by the granf (a). 

The fact that an allowance has been enjoyed 
for many years and has been received during 
all that time out of certain lands with the 
acquiescence of successive owners, will justify 
the conclusion that fhete was a, valid grant of 
perpetual allowance charged on such lands. 

Where an issue is an integral and vital part 
of the plaintiff’s suit, and not a piere prelimi- 
nary issue within the meaning of S. 562 of the 
Civ. Pro. Code, an Appellate Court ought not to 
remand the suit to the lower Court but shoujjl 
call upon the lower Court to return findings on 
such other issues in the base as are necessary 
and decide the case itself. M&na Yikraina v. 
Karnayan Gopalan Nair, 30 M. 203. 

Benson and Wallis, jj. 

References : — (a) 29 M. 501, Expl. , and F; 
27 M. 202, R. 

(8) Purchaser at a sale for arrears of revenue 
— Not representative in interest of default- 
ing proprietor — Claim tinder paramount 
title. 

An auction-purchaser at a sale for arrears of 
revenue does not derive his title through the 
defaulting proprietor ; but he claims under a 
paramount title. 

So a decree in a suit against the defaulting 
proprietor to which neither the auction-purcha- 
ser nor his predecessor in title was a party can- 
not operate as res judicata against the purcha- 
ser. Gadadh&r Bose v. Radha Char&n Pod- 
dap, 84 C. 868. I * 

Maclean, c.j. , and Holmwood, j . 

References 8 W.R. 222, 12 C. 82, F\ 2 W. 
R. 191, 14 W,R. 288, Dies. 

(9) Public processions — right to take an idol 
in — decision informer suit against some 
members of the same Community-Prohibi- 
tion to take out processions— no res judi- 
cata. 


Res JudiOAtA.— (Continued). 

In 1828 certaiu members of the Y Commu- 
nity brought a suit and obtained a decree 
against the T community, prohibiting ttapm to 
worship an idol in public and to take it out iq 
procession in tko streets of the village. The 
streets were subsequently vested in the Local 
Board. Some meipbers of the V community 
now brought this suit for an injunction prohibit- 
ing the T community frdm worshiping or 
taking out the idol in procession in the street. 
Held , the streets being public streets, the T 
community, as members of the public, had a 
right to take out their idol in processions. Held 
further, that the suit of 1828 was not a repre- 
sentative suit binding property or designed or 
framed for the* purpose of binding for all time 
the T community. It was a suit against the 
wrong doers in their individual capacity and the 
decision on that suit did not operate as res 
judicata to the decision of that issue in this suit. 
S&dagopa Chari a.? y. A. Rama Rao, 4A.L.J, 
333 (P.C.) = U C.W.N. 585- 5 C.L.J. 506*47 
M.L.J. 210 = 9 Bom. L.R. 663 = 2 M.L.T 204 
= 3011. 185. 

Lord Macnaghten, Sir Andrew Scoblb 
and Sir Arthur Wilson. 

(10) Suit by reversioner impeaching aliena- 
tion by widow —Compromise by reversioner 
in good faith— Whether such reversioner's 
son can subsequently sue to set aside alien- 
ation. 

Where a widow alienated certain property, 
and the whole of the reversioners then having 
any apparent rights sued and entered into a 
compromise i nbona fides , they and their succes- 
sors in title are clearly bound by their action ; 
such action can only be attacked, by a more 
remote or subsequent reversioner, on the ground 
of mala fules. The principle that, in respect of 
ancestral land, succession is aright derived from 
the common ancestor, Who first acquired the 
land, is not one which interferes with the 
ordinary application of the principles of res 
judicata, limitation and the like. 

* It iB immaterial whether the compromise did 
or did not have the effect of improving the 
widow ’ b estate, as regards the proparty left to 
her under the compromise. The reversioner’s 
sons are bound by the compromise, whatever its 
effect might be. Deri Dial v. Ut&m Devi, 37 
P.R.1907. 

Robertson and Lal Chand, jj. 

References -1(5 P.B. j3o8, 97 P.B. 1906, 
Appr. 
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Res Judicata. — (Continued). 

(11) Civil Procedure Code (Act XIV of 1882), 
8.13 — Reference to arbitration out of Court 
Award— Application to file the award — 
Decree in terms of the award — Suit to set 
aside the decree. 

A reference to arbitration, without the inter- 
vention of the Court, resulted in an award, in 
accordance with which a decree was passed. 
A suit was then brought to obtain a declaration 
tkat the decree was invalid. The grounds, on 
which the plaintiff based his claim, were 
grounds, which had previously been substan- 
tially raised and determined in the proceedings 
taken under S. 255 of the Civil Procedure Code, 

on the application to file the award: — 

« 

Held (1) that the order that the award be 
filed should be regarded as a decree ( a }; (2) that 
the points, on which the plaintiff relied, were 
matters, which were directly and substantially 
in issue in a former suit, and so, could not be 
tried in this suit, under S. 13 of the Civil 
Procedure Code. Moganlal Gopaldas y. Lal- 
chand Hirachand, 9 Bom. L.R. 259. 

Jenkins, c.j., and Chandavaukaii, j. 

References : — (a) 29 C. 1G7; 33 C. 11 and 

29 M. 33, F. 

* 

(1 C 2)S.13, Civ . Pro. Code — Judgment obtained 
against a dead man cannot operate as ro- 
judicata in a subsequent suit . 

If a judgment be improperly obtained, so 
that it never ought to have been signed there 
can be no doubt, when set aside, it ought to be 
treated as nevor having existed (a). 

Where, therfore, a judgment was obtained 
against a dead man, and subsequently another 
suit was brought against his representatives, it 
was held that the former judgment must be 
treated? as never having existed, and that it 
could not operate as res judicata. 

Where causes of action are different, the 
principle of res judicata does not apply. Haji 
Noor Mahomed v. N.C. Macleod, 9 Bom. L.R. 
274. 

Russell, j. 

Reference : — (a) Q.B. 455, F. 

(13) Execution proceeding— Order permitting 
withdrawal of execution upon Condition- 
Condition illegal and not bearing on any 
issue raised between parties— ‘Subsequent 
application for* execution— Right of decree- 
holder to disregard condition. 


Res Judicata.— (Continued). 

Where a decree-holder, having put up certain 
properties of the judgment-debtor to sale in 
execution of his decree, bid Rs. 600 for it, but 
failed to deposit the earnest money and then 
applied to withdraw the execution ; and the 
Court, being of opinion that this was a dodge to 
avoid paying the earnest money, allowed the 
application, but subject to the condition that 
the same properties should be put up for sale, 
first at the next application for execution and 
the decree-holder must bid Rs,, GOO for it ; 

Held — that the Court had no power to make 
such an order and it was not binding on the 
decree-holder so as to preclude him from pro- 
ceeding to execute the decree against the other 
properties of the judgment-debtor. 

The order did not operate as res judicata (a). 

Jnanuda Sundarl Chowdhurani y. Nokuless- 
war Roy Chowdhury, 11 C.W.N. 23G. 

R a mpt n i ‘and Wooduoffe, jj. 

Reference -(a) L.R. 8.I.A, 123-L.R. 8.C. 
51, I). 

(14) Civ. Pro. Code ( Act XIV of 1882), S. 13 
--Joint Hindu family — Suit by one member 
for redemption — Second suit by other mem- 
bers. 

The sons in a joint Hindu family governed 
by the Mitakshara become, by birth and in 
their own right, entitled to the family pro- 
perty. They can enforce this right against 
their father and do not claim under him 
within the meaning of S. 13, Civ. Pro. Code. 
A person is said to claim under another, when 
ho derives his title through that other, by 
assignment or otherwise (a). 

Hence, where, in a previous suit for redemp- 
tion brought by thej father, the sons were not 
arrayed as parties, a second suit, by the sons, 
for the redemption of their shares in the pro- 
perty, would not be barred. Sunder Lai Y. 
Chhitar Mai, 3 A.L.J. 644 = A.W.N. (1906), 
242 n, 29 A. 1. 

Stanley, c.j., and Knox, j. 

Reference ;--(a) 10 A. 411, It. 

t 

(15) Personal decree with a decree for sale — 
Application for piersonal decree dismissed 
— Execution of original decree against 
person . 

Where a combined decree finder Ss. 88 and 
90 of the Transfer of Property Act has been 
passed, it is not necessary to apply for a per- 
sonal decree, after the sale of the hypothecated 
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property. If such an application is made, any 
order passed on that is without jurisdiction and 
cannot surpersede the decree as originally made 
and cannot operate as a bar to the decree being 
executed; Sadho Singh y. Maharaja Parbhu 
Narain Singh, 3 A.L.J. G06 = A.W.N. (1006), 
251 = 2(fA. 12. 

Banerjj and Aikman, jj. 

(16) Rights of parties, ascertainment of, from 
pleadings and judgment — Defendants inter 
se, questions between, token binding and 
conclusive — Constructive res judicata. 

To determine tlie question of res judicata, it 
is essential to ascertain what were the rights 
in dispute between the parties and what were 
alleged between them, and this must bo done, 
not merely from the decree, but also from the 
pleadings and judgment (a). 

Where an adjudication between defendants is 
necessary to give the appropriate* relief to the 
plaintiff, there must be an adjudication ; and in 
such a case, the adjudication will be res judicata 
between the defendants, as well as between tl«o 
plaintiff and the defendants ; but, for this, there 
must be a conflict of interest amongst the 
defendants, and the judgment must define tlie 
real rights and obligations of the defendants 
inter se (b). 

Quaere : Whether the doctrine of constructive 
res judicata is applicable where the subject 
matters of the two suits are different ? (c) 

Gurdeo Singh y. Chandrikah Singh, and 
Chandrikah Singh y. Rash Bheary Singh, 

5 C.L.J. Gil. 

Mookerjee and Holmwood, jj. 

References : — (a) 1 C.L.J. 337 (349) and 31 C. 
95, It. (b) 30 C. 95 ; 22 A. 386 ; 25 B. 74 ; 2G M. 
337 ; 3 Hare 627 It. (c) 1 C.L.J. 337 (353,) li. 

(17) Erroneous decision of question of law — 
Re-trial of the same question. 

The erroneous decision, by a competent tri- 
bunal, of a question of law directly and sub- 
stantially in issue between the parties to a suit 
does not prevent a Court from deciding the 
same question in a subsequent suit according 
to law (a). 9 

The Court cannot, of course, allow the cor- 
rectness of the decree given in the former 
suit to be questioned in the latter suit, on the 
ground that the*former suit was decided under 
a mistake of law, nor can it pass a decree, the 
effect of which would be to set at naught, in 
whole or in part, the decree in the former suit 
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(b). M&ngalathammal y. Narayanasawmy 

Aiyar, 17 M.L.J. 250. 

Benson and Wallis, jj. 

References :—(a) 5 M. 304. 11 M. 396, 28 M, 
517, 22 B. 669, 32 0,749, It ; (b) 26 M. 104, 
29 M. 235, 32 C. 749. It. 

( 18 ) Decision in *suit bet wen judgment-debtor 
and other members of fais family to which 
judgment-creditor was party is res judicata 
hit subsequent suit between other members 
of the family and judgment-creditor — 
Right of junior members of alyasantana 
family to sue for a declaration that judg- 
ment-debtor did not represent the family. 

An ex parte <}ecree was obtained against tho 
yajaman of an alyasantana family. Tho 
yajaman sued the other members of his 
family for a declaration that the family 
property was liable for tho payment of the 
abovo decree debt. The judgment-creditor was 
made party to the suit, which, however, 
was dismissed. The judgment-creditor, there- 
upon, attached certain immovable property of 
the family in execution of his ex parte decree ; 
but tho other members of the family instituted 
a suit against the judgment-creditor and the 
judgment-debtor for a declaration that the 
attached property is not liable to bo sold. 
Held that the decision in the prior suit was 
res judicata in the subsequent suit. The judg- 
ment-creditor had a right to appeal against tho 
dismissal of the prior suit (a), and even if he 
had no right to appeal, that cannot have any 
effect upon tho question of res judicata. 

It is open to tho family to show that the 
judgment-debtor did not represent the family, 
when the debt was incurred. Yusuf 8ahib y. 
Durgi, 17 M.L.J. 260 = 2 M.L.T. 368 = 30 M. 
447. 

• 

References (a) 7 M. 149, 28 M. 46? , 29 M. 
515, 9 C.W.N. 584, R. * 

• (19) S. 13, Expln. II, Civ. Pro. Code- 

Former suit based on allegation ttyat plain - 

# tiff' teas owner by purchase — Dismissal of 
suit — Subsequent suit for possession by him 
as heir . 

Expln. II to S. 13 merely explains a matter 
directly and substantially in issue in a suit, 
but it does not dispense with the* necessity of 
finding, in*a particular case, the other equally 
essential requirements of the section, such as 
that the parties were litigating under the same 
title and that the matter'in issue was finally 
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heard and decided. So, where the former suit 
•brought by a person was based on an allegation 
that ho was owner of the land then sued for by 
reason of his purchase, the dismissal of that 
suit is not res judicata in a subsequent suit 
brought by him for possession of the same land 
on the ground that he was entitled thereto, not 
as owner, but as heir to the*' last male owner. 
Under such circumstances, the plaintiff could 
n$t have included such inconsistent claims in 
one plaint in the former suit without coating 
confusion. Chiragh Din y. Nizam Din, 55 P.R. 
1907. 

Lal Chand, j. 

References : — 146 P.R. 1890, 2G M. 700, 
27 M. 102, 28 C. 17, 24 C. 711, it ; 4 P.R. 1889, 
4 P.R. 1903,39 P.K. 1881, 142 P.R. ,1884, 
96 P.R, 1881, 140 P.R. 1890, 03 P.R. 1890, 
100 P.R. 1898, 19 A. 517, 20 C. 79, 20 A. 81, 
20 A. 516, D. 

(20) Unnecessary finding — Pro forma defend- 
ants— Court's power to examine former de- 
cision — Burden of proof. 

A person died leaving sons and daughters. 
One of the sons sued to enforce an award and 
to have the deceased’s property awarded to 
hidiself and his brothers in accordance with it ; 
in the alternative, to partition the property, if 
the award was not binding on any one , among 
the brothers, on the ground that the daughters 
wore excluded by custom ; but that, if this was 
not proved, then, to partition the property 
among all the issues, male and female, of the 
deceased, according to Mahometan Law. The 
daughters were impleaded in that suit, because 
they were alleged to have consented to the re- 
ference. But the lower Courts found that 
the daughters have been duped into consenting 
to the reference and weite, therefore, not bound 
by the award. The Courts also held that the 
daughters were excluded by a custom and, 
consequently, their consent to the reference 
being immaterial, gave a decree in accordance 
with the award in favour of the brothers alone. 
Subsequently, some of the daughters sued for 
possession by partition of their shares in 
their father’s property under the Mahomed an 
Law. The defence pleaded that this suit was 
res judicata lender the decree in the prior suit, 
on the ground that the Courts found that the 
daughters were excluded by custom. Held 
that there is no* res judicata. In the previous 
suit, all that the Gctort below had |p do was to 
pass $ decree against* the male defendants in 
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the terms of the award, on the finding that 
it bound them, and the decision on the question 
of status of the daughters with referenoe to 
Mahomedan Law or custom was ultra vires , 
inasmuch as that issue did not arise and, there* 
fore, the finding on the issue cannot be pleaded 
in bar of the present suit. 

When the question arises whether an issue 
was a necessary one, the finding on which is 
set up as a bar to a fresh trial of the same issue, 
the Court has power to examine the pleadings 
and the facts of the former case and the grounds 
of decision and to see for itself whether the 
issue was a necessary one, or, in other words, 
whether the matter pleaded as res judicata was 
directly in issue before. The fact that tho 
Court in tho fohner suit thought the issue to 
be a necessary one is not conclusive. The 
party setting up the plea of res judicata has to 
establish and^to satisfy the Court trying the 
later suit that it is substantiated Rajab-un- 
nissa y. Habib Bakhsh, 57 P.R. 1907=66 P. 
W. 11. 1907. 

Reid, c.j., Chatterji and Johnstone, jj. 

references : — 157 P. R. 1889 (P.B.), 7 A. 606, 
93 P.R. 1895, It. 

(21) Act (Local) No. II of 1901 (Agra Tenancy 
Act), S. 199— Suit for ejectment in Revenue 
Court — Omission on part of defendant to 
plead title in himself — 

In a suit for ejectment under Act No. II of 
1901, tho defendants did not plead their own 
title to the plot in suit, and, in fact, did not 
oppose the suit for ejectment. Held that a sub- 
sequent suit, brought in a Civil Court by tho 
theu defendants, for proprietary possession of 
the same plot, was barred by the principle of 
res judicata. Bihari y. Shecbalak, A.W.N 
(1907), 189 — 4 A.L.J. 545-29 A. 601. 

Griffin, j. 

References : — A.W.N. (1904), 109 and 141, 
27 A. 569, D \ A.W.N. (1907), 1 and 6, R ; 29 
C. 707, discussed. 

(22 ) Sfiiii to set aside a decree on the ground of 
fraud— Sole question raisefi in the mil 
already decided in proceedings under 
S* 108 of the Code of Civil Procedure— Res 
judicata. 

In a suit to set aside a decree, as having been 
obtained against the plaintiff by fraud, sub- 
stantially the only ground relied upon was 
that the suit had been improperly instituted 
against the plaintiff as of full age, when, in 
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fact, he was a minor. This had been decided 
against the plaintiff in earlier proceedings 
between the parties under S. 108 of the 
Code of Civil Procedure. Held that the suit 
was not maintainable. Hidar Mai y. Rail- 
n&k Husain, A.W.N. (1907), 191 = 4 A.L.J. 
665 = 29 A. 608. 

Banerji and Airman, jj. 

References 29 A. 212, F\ 29 C. 395, D. 

(23) Civ. Pro , Code, S. 13— Res judicata — 
Award of arbitrators, in excess of jurisdic- 
tion— Adoption, proof of. 

A committee of Oudh talukdars made an 
award on a claim for maintenance, on the 
ground that an alleged adoption of the appli- 
cant had been established, so ‘that he had 
ceased to have any interest in the heritage of 
his natural father. The award was subsequent- 
ly made a decree of Court by tjie Financial 
Commissioner. 

held , that the award did not operate as res 
judicata , first, because the Committee was no^ 
a Court within the meaning of S. 13, Civ. Pro. 
Code, and secondly, the Committee had no 
jurisdiction to decide the question of adoption. 

An award made by arbitrators on a point 
outside their jurisdiction cannot be accorded 
judicial validity, by reason of affirmation by an 
officer, who has jurisdiction only to approve 
awards made with jurisdiction. 

When a question is raised as to whether an 
adoption was ever made, and if made, whether 
made under necessary authority and with the 
usual formalities, a presumption will be made 
in favour of the adoption , only if it is established 
that there was an initial probability in favour 
of a valid adoption, and if the conduct of the 
parties cognisant of the fact has been at least 
consistent with such practice. Har Saukar 
Partab Singh y. Lai Raghuraj Singh, 6 C.L.J. 
13 (P.C.) = H C.W.N. 841-9 Bom. L.R. 757 ~ 
17 M.L.J. 354-4 A.L.J. 497-29 A. 5.19-2 
M.L.T. 391* 

Lord Robertson, Loud Collins iftid Sir 

Arthur Wilson, 

• 

( 24 ) Negligence of Karnavan in conducting 
litigation— Subsequent suit whether barred 
— Necessity for definiteness of finding — 
Dismissal of suit by tenant— Subsequent suit 
by landlord . 4 

If a Karnavan conducts a litigation born fide 
and without fraud or collusion, his mere negli* 


Res Judicata.— {Continued). 

gcnce in the conducting of the suit cannot , 
prevent the result of the litigatjon being res 
judicata against the other members of th&*77*r* 
wad (<i). m 

A finding must be certain and definite in or- 
der to constitute a res judicata (b). 

In a suit by a tenant for recovery of possession 
of the property leased both the plaintiff’s and 
the defendant’s landlords were made proforma 
defendants. The suit was decided in favour of 
the defendant on the sole ground that the de- 
fendant was the person who cultivated the pro- 
perty on lease. The question of title to the 
property was not raised and was not necessary 
to give the appropriate relief to the plaintiff. 
Held that the former suit by the tenant would 
not operate as a bar to a subsequent suit by the 
landlord for a declaration of his title and for re- 
covery of the property, (c) Goviitdan para 
meswaran y. Lakshmi Narayani, 22 T. L.R. 
270. 

Sadasiva Aiyar, c.j., AGovinda Pillai, j. 

References :-(a) 13 M.L.J. 68, F\ (6) 15M.L. 
J. 7, R; (c) 22 T.L.R. 1, 15 M. Ill, 7 B. 466, 
17 M. 168. 17 M. 273, 24 M. 444, 27 M. 63 = 13 
M.L.J. 23, 14 M.L.J. 281, 11 M. 204, 14 M. 
324, 15 M, 264, 12 C. 580, 11 B.216, 18 B. 520, 
31 C.95, R. 

(24-a) Reference to Civil Court of question of 
apportionment of compensation money — Deci- 
sion, if res judicata on question of title toother 
properties— Soe Act I op 1894 (Land Acquisi- 
tion), No. 1, 11 C.W.N. 525. 

(25) Erroneous opinion on a point of law how 
far conclusive —See Civ. Pro. Code, No. 15, 

8 Bom. L.R. 932-31 B. 128. 

(26) Judgment not operating as — Value of 
judgment as evidence— Gee Civ. Pro. # Codk, 
No. 29, 11 C.W.N. 380. 

* 

(27) Decree for ejectment against tenant for 
converting agricultural holding into one of a 
different nature — Effect of decroe on tenant’s 
minor son not party to suit against tenant — 
Suit by son claiming tenancy-— See Land- 
lord and Tenant, No. 14, 2 M.L.T. 86. 

(28) Finding not embodied in decree may 
operate as— See Hindu Law ( Widow j, No. 2, 

3 N.L.R. 35. 

(29) Determination by Revenue Court of ques- 
tion of proprietary title — Suit in a Civil Court 
— See Act II of 1901 (N* W, P. Tenancy), 
No. 15, A.W.N. (1907), 1.* 


c 49 
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(30) Whether decision in a previous rent-suit 
operates as — in a suit for rent for subsequent 
years+-See At3T VIII op 1885 (Bengal Tenan- 
cy), *No. 13, 5 C.L.J. 92. 

(31) Constructive — Defence which might and 
ought to have been taken in former trial- 
Principle of the rule— Civ v Pro. Code, S. 13, 
Explanations 2 and 3— See Mortgage (Re- 
demption), No. 1?5 C.L.J. 192. 

« 

(32) —between co-defendants — Appellate Court 
declining to decide an issue and disposing of 
the case on other grounds — First Court’s judg- 
ment upon that issue no bar to future suit — 
See Mortgage (General), No. 19, 5 C.L.J. 653. 

1 33) Compromise decree when operates as — 
See Compromise Decree No. 3, 5 C.L.J. 611. 

(34) Deceased widow inheriting a part and 
buying another part from another heir who 
subsequently obtained a decree against the 
estate of the deceased— Right to execute the 
decree against the part so purchased — See Exe- 
cution of Decree, No. 6, 4 A.L.J. 400. 

(35) Prior suit on pattali— Inclusion of volun- 
tary fees in pattah — Failure to object to such 
inclusion — Subsequent suit— Kcs judicata — 
Sec Act VIII of 1865 (Bent Recovery), No. 3, 
f7 M.L.J. 433. 

(36) Earlier suit in a subordinate Court- 
Subsequent suit in a superior Court, but triable 
by a subordinate Court — Bcs judicata — See 
Civ. Pro. Code, No. 18, 111 P.K. 1907. 

(37) Collector’s decision under S. 13 of AJadias 
Act lit of 1895— Subsequent civil suit barred— 
See Act 111 of 1895 (Hereditary Village 
Offices), No. 1, 30 M. 320. 

(38) See Civ. Pro. Code, No. 27, 10O.C. 145. 

(39) Temporary revenue settlement — Settle- 
ment affirmed by special Judge— See Act VIII 
of 1885 (Bengal Tenancy), No. 16, 11 C.W.N. 
939. 

(40) Two appeals from one decree— Decrees in 
appeal drawn up in identical terms, effect, of 
—See Principal and Agent, No, 2, 4 A.L.J. 
587. 

(41) When a judgment may be res judicata 
among defendants— See Civ. PRo. poDE, No. 19, 
U.B.R. (1907), Civil Procedure, 5. 

(42) Tenancy denied in previous suit for rent 

between landlord and tenant— j^uit for rent 
dismissed— Plaintiff seeking to recover posses- 
sion cannot abe defendant as fcunant — Plea of 
res judleata^Only pourse is in efeotment— See 
L^dlord and tenant, No. 26, 0. 922. 


Res Judicata — (Conclttded). 

(43) Successive rent suits— Question of area 
on which rent assessable— Bee Limitation Act 
No. 121, 11 C.W.N. 1100. 

(44) Decision of a Court of Revenue as to 
propriety of pa tta or landlord’s title, when res 
judicata— See, Act VIII of 1865 (Madras Bent 
Recovery), No. 8, 17 M.L.J. 518. 

(45) Decision of Settlement officer that land 
was nob held rent-free, effect of— See Act VIII 
of 1885 (Bengal Tenancy), No. 2, 11 CfW.N. 
859. 

(46) Adjudication by Forest Settlement 
Officer under Madras Forest Act of 1882 — 
Subsequent civil suit barred— See Act I of 1894 
(Land Acquisition), No. 9-/, 17 M.L.J. 557. 

(47) Consent decree — Defendant’s right to 

plead his own fraud in a subsequent suit — See 
Crv. Pro. Code (Travancore), No. 1 22 

T.L.R. 255. 

Respondent/ 

(1)— getting a decree against a co-respondent 

— See Civ. Pro. Code, No 274, 4 A.L.J. 772. 

c 

Restitution of conjugal rights. 

(1) Excommunication from caste - Right to 
claim re-admission into caste before compelling 
restitution— Muss alum Kharwas of Broach — 
Sec Mahomedan Law’ (Mortgage), No. 1, 9 
Born. L.R. 491. 

(2) Suit for — Valuation of suit — Appeal — 
Jurisdiction— See Act XII of 1887 (Bengal 
and N.W.P. Civil Courts), No. 2, 11 C.W.N. 
458. 

(3) Decree for, subject to payment of dower 
—Dower not paid but demanded— See Maho- 
madan Law (Dowel), No. 2, 10 O.C. 11. 

(4) See Hindu Law (Marriage and restitu- 
tion etc.) 

Restraint on alienation. 

(1) Validity of condition as to— Void arid 
inoperative condition — Sale in execution of 
decree of such interest 

Held that, where a decree of a Settlement 
Court «was based on a compromise which con- 
tained restrictions as to alienation, such con- 
ditions were void and inoperatfve (a). 

held further that, where such a decree stood 
in favour of the judgment-debtor, his right was 
transferable and could be attached and sold in 
execution of decree against* him. Gaya Din 
Singh v. Syed Mixmtas Husain, 10 O.C. 136. 
Scott and Evans, j, cs. 

Reference 4 0, Q, ld3, ^ 
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Restraint upon anticipation. 

(1) Decree passed against separate property 
of married woman — Attachment — Income of 
property subject to restraint— See Act III of 
1874 (Married Women’s Property), No, 1, 
17 M.L.J. 863. 

Revenue Court. 1 

(1) Decision of a, on a question of title, has 
the same effect as the decision of a Civil Court 
as regards appeal— See Act II of 1901 (N.W.P. 
Tenancy), No. 18, 4 A.L.J. 53. 

• / 

Revenue Recovery Act (Madras). 

See Act II of 1864 (Madras). 
and Act VII of 1868 (Bengal). 

Revenue Sale. , 

(1) Setting aside sale --Misjoiyder— See Act 
XI of 1859 (Revenue Sale), No. 4, G C.L.J. 
163. 

Revenue Bale Law. 

See Act XI of 1859 (Bengal). * 

Review. 

(1) Order of a District Judge under S. 7 ctf 
the Guardians and Wards Act, whether open to 
— See Act VIII of 1890 (Guardian and Wards), 
No. 2, 143 P.R. 1906= 12 P.W.R. 1907. 

(2) Application for, on the ground of dis- 
covery of new evidence — Rejection by Court- 
Application for admission of some evidence in 
appeal — Jurisdiction of Appellate Court — See 
Civ. Pro. Code, No. 289, 11 O.W.N. 721. 

(3) Sotting aside order granting of— Second 
appeal — See Civ. Pro. Code, No. 309, 6 C.L.J. 
225. 

(4) Condition precedent to granting —See 
Act IX of 1887 (Provincial S. C. Courts), 
No. 2, 9 Bom. L.R. 883. 

(8) Discovery of favourable decision of supe- 
rior Court whether good ground for a— See Civ. 
Pro. Code, No. 307-n, 124 P.R. 1906 = 97 P.L. 
R. 1907. 

Revision. 

(1 ) — on the ground of exclusion of relevant 
question — Party must state form and subs- 
tance of the q uestion proposed to be put . 

A party asking for redress at the hands of an 
appellate or revisional Court on the ground 
that the Court below has wrongly excluded a 
question which the party wished to put to a 
witness, must state the form and substance 
of the question proposed to be put , to enable the 
appellate or revisional Court, as the bale may 
be, to determine whether the particular ques 
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t ion in each case was so framed as to make it 
admissible under the Evidence Act, 1872. Rm- 
peroi* v Narayan Shiv ram Bam, 9 Bom. L. 

R. 1385. * 

Chanda varkar and Knight, jj. * 

(2) Chief Court's power to interfere on ques- 
tions other than that in respect of which 
application for revision was admitted. 
Under cl. 3 of the proviso to S. 70 (1) (6) of 
the Punjab Courts Act, 1884, the Chief Couft 
cannot exercise its powers of revision, except in 
regard to those questions, in respect of which 
the application for revision was admitted under 

S. 70 (1) [b) of the Act. Sobha Singh ¥. 
Kishore Chand, 65 P.R. 1907. 

RoBERTsoN*and Shah Din, j j. 

I 

\ (3) Copies of judgment, order or decree sought 

to be revised , not necessary to be filed. 

i Held , that no copy of order or judgment 
| sough L to be revised is by law rendered neces- 
sary as an annexure to the petition of revision. 

Mehar Singh v. Gurbachan, 74 P.W.R. 

1907. 

Johnstone, j. 

Reference 72 P.W.R. 1907, Appr, and R. 

(4) # Erroneous finding as to bar by limita- 
tion when precludes — See Act XVIII of 1884 
(Punjab Courts), No. 7, 118 P.R. 1906. 

(5) Non-compliance with the provisions of 
Act XIX of 1841— High Court’s power of— See 
Hindu Law (Joint Family), No. 1, 84 C. 929. 

(6) High Court’s power of revision where 
aggrieved party has other remedy available, 
{e.g.) by regular suit— See Act VII of 1876 
(Land Registration), No. 1, 12 C.W.N. 16. 

(7) Power of High Court in a small cause 
suit to exonerate defendant, against whom a 
decree has been passed, apd pass a fresh decree 
against another- See Civ. Pro. Code, No. 279, 
17 M.L.J. 62. 

(8) Dismissal of appeal rightly though on 
w*ong grounds— High Court’s power of revi- 
sion— See Civ. Pro. Code, No. 14, 16 M.L.J. 
526-2 M.L.T. 40. 

(9) Appeal triable by High Court decided by 
lower Court — Powers of revision of the Chief 
Court of the Punjab— See Act XVIII of 1884 
(Punjab), No. 5, 16 P.L.R. 1907. 

(10) Court has no jurisdiction to allow guar- 
dian to spend ward’s propeiay after termination 
of guardianship— No appeal against such order 
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Revision.— (Concluded). 

—Appeal converted into revision petition— 
See Guardian and Minor, No. 5, 17 MX. J. 199. 

(U) r High Court’s power jto interfere in, with 
prder of restoration— See Civ. Pro. Code, 
No. 65, 17 M.L.J. 225. 

Revocation. 

« 

(1)— of submission to arbitration— good 
cause — collusion of arbitrator -See Arbitra- 

tion, No. 1, 3 A.L.J. 613-A.W.N. (1906), 
253^29 A. 13. 

Right of suit. 

(1) Judgment creditor' s right after attach- 
ment to protect judgment -debtor' a property 
from wrong -doers— & VI, Transfer of Pro- 
perty Act. 

A judgment-creditor has, after attachment, 
no greater interest to protect his judgment deb- 
tor's property from wrong doers than he had 
before the attachment nor has he a right of suit 
against the wrong-doers (a). The Court, how- 
ever, can interfere without a suit and the 
creditor’s remedy is to move the Court execut- 
ing the decree to do so. The right given by 
S. 91 (/), Transfer of Property Act, is not one 
given to attaching judgment-creditors by the 
Giv. Pro. Code, the law which regulates their 
rights (5). Karuppan Chetti (dead) Sahk&ra- 
Lingam Reddy v. Kandasami Thewan, 17 M. 
L. J. 84 = 30 M. 207 (on appeal BOM. 413). 

Miller, j. 

lleferenccs : — (a) 27 A. 378, R. ; ( b ) 6 C. 003, 
compared. 

(2) Malice — Notice — Defendant refusing to 
receive nomination papers— Election. 

To support an action for damages against a 
person, appointed to receive the nomination 
paperpof candidates* for coiancillorship on a 
Municipality, for refusing to receive a nomina- 
tion paper, it is necessary to allege and prove 
malice. Chunilal Maneklal Gandhi v. Kirpa 
shankar Bkagwanji Yyas, 8 Bom. L.R. 838 - 
31 B. 37. 

« 

Jenkins, c.j. and Beaman, j. 

(3) Natural water course— Obstruction— Dam 
in the bed of a stream— Damage— Right to 

mm. 

If a man erects in the bed of a stream a dam, 
which has the effect of diverting the water 
from its natural water course on to the land of 
the plaintiff and damage is thereby done, the 
plaintiff prima footed*** good right of action. 


Right of suit.— {Continued). 

Xadhav Shivram v. Rakhama Bhaushet, 

9 Bom. L.R. 864. 

Jenkins, c.j., and Batty, j. 

Reference 6 Bom. L.R. 529, R. 

(4) Archaka kept out of office by co-arfhaka— 
Loss of voluntary contribution — Suit for 
damages. 

A claim by an archaka of a temple against 
his co-archaka to recover what might havd been 
received as voluntary contribution, if he had 
not been kept out of office, is maintainable. 

Bhima Charyulu v. Ramanuja Charyulu, 17 

M.L.J. 493. 

White, c. j. and 'M iller, j. 

References ;~ 27 C. 30 F*\ 26 C. 6.53, Diss. 

(5) Exclusive right to act as khatib — Suit 
for declaration and injunction , when main- 
tainable. 

A suit by a person for a declaration of his 
exclusive right to act as Khatib in a certain 
locality and for an injunction restraining others 
from acting as such is not maintainable with- 
out allegation of disturbance of the plaintiff in 
the exercise of his office. Mira Mohidin v. 
JLsan Mohidin, 17 M.L.J. 421. 

Benson and Wallis, jj. 

References : — 15 M. 355, 19 M. 62, 2 M.L.J. 
83, R. 

(6) Suit for money lent independent of pro- 
note — Liability of other partners on a pro-note 
signed by one of the partners— See Promissory 
Note, No. 3, 17 M.L.J. 12G. 

(7) Sale to stranger with concurrence of co- 
sharer — Purchase by such co-sharer— Maintain- 
ability of suit for pre-emption— See Pre-emp- 
tion, No. 8, 3 A.L.J. 794. 

(8) Prior and subsequent mortgagees — Pur- 
chase by each at sale on his mortgage— 
Right inter sc— Suit for possession by prior 
mortgagee, maintainability of— See Mortgage 
(General), No. 16, 11 C.W.N. 403. 

(9) Suit to set aside ex parte decree on the 
gound of fraud, such fraud being non-service 
of summons, maintainability of— See Civil 
Procedure Code, No. 70, 4 A.L.J. 51, 

(10) Decision of Revenue Court on a question 
of title, adverse to plain tiff ~*Suit by plaintiff 
in a Civil Court for declaration of title — See 
Act II of 1901 (N.W.P. Tenancy), No. 18, 4 A, 
LX 53. 
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Right of tttii. — (Concluded), 

fill Suit to set aside compromise entered in- 
to by pleader engaged by the guardian of the 
minors against the express wishes of # the 
guardian— See Minors, No. 2, 34 C. 83. 

(12) Person injured by a felonious act— Right 
of civil^uit without bringing or endeavouring to 
bring the felon to justice— See Act V op 1884 
(Local Boards, Madras), No. 1, 17 M.L.J. 537. 

(13) Dedication to charity— Dedicator can 
mai ft tain action for trespass on property, dedi- 
cated — See Charity, No. 1, 9 Bom. L.R. 
1301. 

(14) Suit by one person for breach by another 
of a duty which that other owed to a third 
person— See Hindu Law, 'Reversioner), No. 2, 

9 Bom. L.R. 710. 

• • 

(15) Mortgage by disqualified properitor™ 
Suit brought after cessation of disqualification 
— not maintainable —See Act XVI op 1882 
(J ir an si Encumbered Estates, N.W.P.), No. 1, 

4 A.L.J. G9G. 

Road and Publio Works Cess Act. , 

See Act IX of 1880 (Bengal). 

Romo-Syrians. 

Child inheriting mother’s Stridhanam — 
Father preferential heir to maternal grand- 
father— See Inheritance, No. 1, 22 T.L.ll. 
205. 

Sale. 

(I) Unregistered sale deed — Distinction bet- 
ween evidentiary admissions and admissions 
by the •pleadings — Transfer of Property 
Act , S. 55(2) — Caveat emptor — Restoration 
of purchase money on sale being void — 
Contract Act , 8s. 20 and 65, 

There is a distinction between evidentiary 
admissions and admissions by the pleadings. 
S. 58, Evidence Act, governs admissions by the 
pleadings. Although a sale deed is inadmissi- 
ble in evidence as being unregistered, ail 
admission by the (vendor) defendant, in his 
preliminary examination, of an agreement 
alleged in thq plaint, to the effect that he would 
make good any loss the (plaintiff) purchaser 
might incur in respect of the property sold, is 
not excluded by S. 91, Evidence Act, and 
renders proof of the agreement unnecessary. 

Plaintiff sued to recover a certain sum, alleg- 
ing that he bought for that sum a piece of 
land as a house site from the defendants, they 
agreeing to make good Any loss be might incur ; 


; Bate*— (Continued). 

in respect of the transaction, and that the Col- 
lector thereafter declared the land to be State* 
and refused permission to him*to buikd on it. 
Held that, in the face of such an agreement, 
the rule of caveat emptor cannot be applied. 
Apart from the agreement, it is doubtful whe- 
ther the maxim itself is current in India and 
retains validity in respect of the vendor’s title . 
Moreover, the principle of S? 55 (2) of the Trans- 
fer of Property Act, under which the seller paas- 
es a covenant for title, ought to bo followed as 
a matter of justice, equity and good conscience, 
although the Transfer of Property Act itself is 
not in force in Upper Burma. Again, both the 
parties believed at the time of the sale that the 
land was bobabaing and they had no knowledge 
or warning that it would be subsequently de- 
clared to bo State. This is, therefore, such a 
mistake as is referred to in S. 20 of the Con- 
tract Act, and S. G5 of that Act requires the 
sellers (defendants) to restore or make compen- 
sation for the advantage they receive, apart 
from any agreement which they admitted to 
have made. Sadhu v. Nga SI Gyl, U.B.B. 
(1907), Evidence, L 
Sh\w, j.c. 

Reference.— U.B.R. (1897-01), II, 379, F. 

(2$ S. 54, Transfer of Property Act, not ex- 
tended to Berar — Transfer of intangible , 
immoveable property — Sale of equity of 
redemption — Registration of deed of transfer 
— Admission of transaction effected by un- 
registered instrument , effect of— Estoppel — 
8s. 17 it 49, Registration Act-- 8. 24, Stamp 
Act. 

The equity of redemption of a usufructuary 
mortgage is an intangible thing within the 
meaning of S. 54, Transfer of Property Act (a) 
The effect of S. 54 of the Transfer of Property 
Act is to abrogate the rule of Hindu Law which 
recognised transfer by*parol. But 8. 54 has 
# not yet been extended to Berar and the rule 
that a transfer of intangible, immoveable pro- 
perty of whatever value must be by registered 
deed cannot be enforced in Berar (b). So the 
parties to a sale in Berar are not bound by law 
to reduce the terms of the transaction to the 
form of a document ; but if they did reduce 
them to the form of a document, and the con- 
sideration for the sale exceeded Rs. 100, that 
document requires to 1*3 registered under S. 17 
of the Registration Act, in the absence of which, 
the document eannot, with reference to S. 49, 
Registration Act, confer a valid title. And a* 
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^ Sale .—(Contmued). 

transaction, which is effected by an unregis- 
tered .instrument, does not become valid in law, 
becausa*it is admitted and has been acted upon 

<f. * 

* Where the consideration for the sale of the 
equity of redemption is expressly set forth as 
being the amount of the mortgage, that amount 
must be taken as the consideration for deciding 
whether the deed requires to be registered (d). 

6. 24, Stamp Acs, has no connection with 
the question of liability to registration \e). 

A representation made to a person, who 
knows the facts, does not amount to an estop- 
pel (f) , and an admission on a point of law is 
notan admission, so as to make the admission 
matter of estoppel (g), Jairam v. Balkrlshna 
Das, 3 N.L.R, 72. 

Batten, j.c. 

References :*-(a) 24 M. 449, R ; (6) 26 C. 1, 
26 C. 39, Expld. (c) 12 C.L.R. 154, 25 W.R. 
211, 22 M. 608, 3 BerarL.J. 19, R ; 18 B. 66, 
D\ { d ) 15 W.R. 558, 11 B.H.C.A.C. 149, 16 P. 
R. 1892, R ; (e) Bom. Printod Judgts. 1892, P. 
259, D ; if) 30 C. 539 (P.C.), R ; ig) 21 A. 285,. 
R. 

(3) — by registered deed to one person— Prior 
*' verbal sale to another person — Notice — 

8. 48, Registration Act — S. 27 (b) f Specific 
Relief AcL 

Where a person sold his land to another 
verbally, before he sold it to a third person by 
registered deed, and the subsequent purchaser 
had actual notice of the prior sale, held that 
the equitable doctrine of notice applied, not- 
withstanding the provisions of S. 48, Registra- 
tion Act (a). 

. The prior purchaser is entitled, under S. 27 
[b), Specific Relief Act, Jo a decree for specific 
performance of the sale to him, as against both 
his vendor and the subsequent purchaser, who 
had notice of the prior sale. Tun Zan v. Maung 
Nytw, 4 L.B.R. 26. 

Fox, c.j. 

References (a) 4 B. 126, 10 0. 250, 10* 
C. 710, R. f 

(4) Deed of sale , acted on — Absence of cm - 
sideration — Intention of transferee that the 
deed should not be operative until the hap- 
pening of a certain event — Effect ipf the deed. 

A Hindu widqw transferred by a deed of sale 
certain lands favour of her nephew, and the 
,ne^ftew was in&rrined *f the deed, ihe transfer 


Sale. — ( Continued ) 

was also Acted upon, in that the tenant in pos- 
session executed an agreement to the nephew. 
But tile deed was always retained by the trans- 
feror. After the death of the nephew, his 
mother, being his legal heir, transferred the 
lands to the defendant. In a suit by the widow 
against the defendant for the recovery f of the 
possession of the lands, it was found that no 
consideration passed from the nephew to the 
plaintiff, and that the widow intended the deed 
to become operative only on tjie event of her 
nephew outliving her. Held that the deed ope- 
rated to convey to the nephew the title which it 
purported to convey, and that the plaintiff can- 
not be heard to say that she intended that 
title should not pass if the nephew pre-deceased 
her. If the patsies intended title to pass, the 
fact that no consideration was paid does not 
prevent title from passing (a). Amirthamma 
y. Ponusami Pillai, 17 M.L.J. 386. 

White, c/j., Miller, j. 

References'.— (a)16 M.L.J. 147, F.; 20 M. 
3‘^), 7); 28 M. 124, 21 T vl. 30, 37 Eng. R. 744 
(749), II. 

(5) Meaning of— See Limitation Act, No. 46, 
17 M.L.J. 220. 

(6) —of immoveble property valued less than 
Rs. 100, essentials of — See Transfer of Pro- 
perty Act, No. 24, 34 C. 207. 

(7) Valuable property sold for nomiual price 
— Application of principle ut res magis valeat 
quam pereat—Soe Act I of 1895 (Public 
Demands Recovery), No. 6, 5 C.L.J. 687. 

Sale proclamation. 

(1) Purchaser at execution sale for full value, 
liability of- -Entries in proclamation of sale, 
how far binding on purchaser— See Execution 
Sale, No. 4, 10 O.C. 252. 

(2) place for sale fixed in— Conducting the 
sale elsewhere whether a material irregularity 
— See Civ* Pro. Code, No. 164, 132 P.R. 
1906 = 11 P.L.R, 1907, 

Sanction^to prosecute. 

(1) Meaning of “ Court” used in S, 195 (I.) 

(6), Criminal Procedure Cod& 

The term “ Court” as used in 8. 195, 
cl. 1 (IV) (b) of the Code, is not confined 
to the 3 udge, who tried the case or the appeal, 
as the case may be, but also me%ns and includes 
the successor in office of such Judge ; a sanc- 
tion for prosecution, granted under this section 
by such successor, is valid in law and is not 
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Sanction to prosecute.— {Continued), 

defective lor want of jurisdiction, fn the 
matter of Lalit Mohan Pal, 5C.L.J. 17fi. 

Maclean, c.j., Mookerjee and Holmwood, 

References 33 C. 193, F ; 9 C. W.N. 850 JR. 

(3) Effective, illegal— Court granting sanction, 
duty of— High Court, poioer of interference 
with order of subordinate C ourts granting 
sanction — Crim. Pro. Code, S. 195, Sub-ss. 

4 and 6. # 

Under S. 195, Sub-s. 6 of the Crim. Pro, 
Code, the High Court has the power to interfere 
with the order of a District Judge, affirming 
the sanction granted by a Munsiff, and not 
revoking it (a). • 

In granting sanction for the iSriminal prosecU- j 
tion of any person, the Judge, who grants such 
sanction, should comply strictly with the terms 
of the law. Where the sanction does not specify 
the place where, and the occasion on which, 
the offences were said to have been committed, 
as required by law, the sanction is defective and 
ought to be revoked, even if the facts may %e 
gathered by implication. Girlja Sankar Roy 
v. Binode Sheikh, 5 C.L.J. 222 = 5 Cr. L.J. 188. 
Rami»ini and Mookerjee, jj. 

Reference (a) 10 C.W.N. 1026, U. 

(3) Perjury— False charge , Making of — Sanc- 
tion to prosecute ref used by trying Magis- I 
tr ate— Duty of superior Court . 

Sanction to prosecute should only bo given 
in a case in which, in the interests of justice, 
further criminal proceedings are necessary. 
The view of the Court, which originally passed 
the order, on which the proceedings for sanction 
arc taken is most valuable and should not bo 
lightly set aside. Hira y. Gopi, 17 P.L.R. 
1907. 

CllATTEIlJI, J, 

(4) Appealability of order of single Judge of 
High Court interfering or declining to inter- 
fere in revison— Application for sanction to 
prosecute— Appeal— Appellate Court juris- 
diction to direct lower Court to thke fresh 
evidence— Crim. Pro. Code , S. 195,-llevisa- 
bility of proceedings under S. 195, Crim, 
Pro. Code, before Judges of Civil Courts— 
Civ . Pro, Cods, Ss. 6X4, 64? 568 and 569, 

An appeal lies against the decision of a single 
Judge of the High Court, whenever it amounts 
to a judgment ; and an order of a single Judge 
interfering in revision is an appellate judgment 

M : 


• . 

Sanction to prosecute.— (Continued), 

The rejection by such a Judge of a revision- 
petition, on the ground that the ohjeotioir 
therein taken to the jurisdiction of the lower 
appellate Court to pass a certain order whs un- 
founded, is also a judgment and is appealable 
(*). 

When an application for sanction to prose- 
cute comes before the District J udge on appeal 
from the District MunBiff ifnder S. 195, Crim, 
Pro. Code, the District Judge has no jurisdic- 
tion to direct the Munsiff to take fresh evidence. 
The powers conferred by S. 195, Crim. Pro. 
Code, are of a very special nature and no inher- 
ent jurisdiction can be attributed to any Court, 
in the exercise of such powers, unless it is inci- 
dent to their proper exercise (c) and the jurisdic- 
tion to direct a District Munsiff to take fresh 
evidence is not necessarily incident to the 
exercise of the appellate jurisdiction conferred 
by S. 195, Crim. Pro. Code. 

The effect of S. 647, Civ. Pro. Code, is not 
to make the provisions of the Civ. Pro. Code 
applicable to proceedings under S. 195, Crim. 
Pro. Code, which are of a criminal, rather than 
a civil nature (d). Rama Iyer y. Yenkatachala 
Padayachi, 2 M.L.T. 84 = 17 M.L.J. 123 = 5 
Cr. L.J. 288 = 30 M. 811. 

» 

•White, c.j. and Wallis, j. 

References : — (a) 22 M. 68, R. (6) L.P. Appeals 
No. 1G of 1905 and No. 64 of 1906, F, ; 23 M. 
169, 27 M. 840, not F. (c) L.P. Appeals Nos. 13 
and 14 of 1904 and No. 87 of 1906, F. (d) 26 M. 
139, 28 A. 554, R. 

(5) Appeals from orders granting, confirming, 
refusing or revoking sanction— Crim. Pro. 
Code, S> 195, els. 6 and 7. 

The right of appeal conferred by 8. 195 (6) 
Crim. Pro. Code, as road with sub section 7 of 
the same section, is not restricted to a right of 
appeal to the appellate* Court, to which the 
# Court of first instanco is immediately subordi- 
nate. An appeal lies to the Highfc Court, not 
only ia cases where the Court of first instance 
* ref uses sanction, and sanction is granted by 
the Court to which that Court is immediately 
subordinate, but also in cases where the Court 
of first instance grants sanction and the 
sanction is revoked by the Court to which that 
Court is immediately subordinate {a). A revo- 
cation of a sanction is a refusal of the sanction, 
in the same way as an order confirming a grant 
of a sanction is u giving*)! the sancfcion t |lm; 
the purposes of the section (b). M tihtt l tn il. 
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Sanction to procecute. —(Cdhtinued) . 

Modal! v. Yeeri Ghetty , 17 M.L.J.266 (F.B.) = 
2 M.L.T. 239. 

White, p.j., Subrahmania Aiyar and 
* Miller, jj. 

* References : — (a) 27 M. 223, Appr ; (&) 5 
C.L.J. 219, 222, 10 C.W.N. 1026, R. 

(6) S. 195 (4) it (6), Crim. Pro. Code— S auc- 
tion to prosecute — Requisites of a valid 
sanction — Question of guilt to be gone into. 

•Where sanction to prosecute a person given 
under 8. 195 of the Code was couched in such 
general terms that it was impossible to say 
exactly what offences were imputed to him and 
in connection with what deeds he was charged 
with having committed them : 

Held , — that the sanction was illegal and 
ought to be set aside. 

Sanction to institute criminal proceedings 
should be in express terms and should strictly 
comply with the provisions of the law. It is 
not a sufficient compliance with the law, if the 
necessary elements have to be gathered from 
the Court’s judgment by implication. 

No sanction should be granted unless the 
Court has made up its mind that the accused 
has committed the offences for which he is to be 
prosecuted. That question ought not to be 
left over for consideration at the trial. q&bi 
bur Rahman v.Munshl Khodabux, 11 C.W.N. 
195 = 5 C.L.J. 219 — 5 Cr. L.J. 29. 

Rampini and Mookerjee, jj. 

(7) Crim Pro . Code (Act V of 1898), S 195 — 
Sanction to party to suit pending appeal to 
higher Court— Conviction doubtful— Stay of 
proceeding for sanction pending appeal — 
Proper procedure • 

In a suit for pre-emtion, a sale-deed was pro- 
duced on behalf of the defendants to show that 
part of the consideration consisted of certain 
promissbry notes executed by the vendor. The 
promissory notes were* found by the Subordi- 
nate Judge to be forgeries put forward with the 
object of increasing the pre-emtion price, and th^ 
plaintiff’s suit was decreed ; and on theapplica- 
tion of the plaintiff, the Subordinate Judge 
granted sanction to prosecute the defendants 
and certain witnessses examined on their behalf. 
On appeal, the District Judge declined to revoke 
the sanction, altough he was of opinion that 
the evidence, on which the Subordinate Judge 
relied as likely to secure a conviction , was un- 
staisf&ctory. On an application for stay of pro- 
ceedings for sanction, pending an appoal pre- 
ferred by the defendants in the High Court, 


Sanction to proaecute.— ( Continued ) . 

against the decree of the Subordinate Judge, held 
that it was neither necessary nor desirable in 
this case, to grant sanction to one of the parties 
to pursue a doubtful criminal prosecution, pend- 
ing the decision of the appeal which had been 
ordered to be expedited, and the hearing of 
which was probably being delayed b^ these 
proceedings. 

The proper procedure in a case of this kind 
is to await the conclusion of the litigation, and 
then to move the higher Court to take action, 
if necessary, in the ends of public justice. Jadu 
Lai Sahu y. J.R. Lowis, 11 C.W.N. 712. 
Mookerjee and Holm wool, jj. 

References 16B. 729, 18 B. 581, 26 M. 190, 
B.L.R. Sup. Vol. 426* 14 Q.B. 396, R. 

(81 S. 195 ( b ) and (c), Crim . Pro. Code— Suit 
in Court of Small Causes —Reference to 
arbitrator — Fabrication of evidence and 
forgery a*,d using forged document before 
such arbitrator — Prosecution — Sanction of 
Court. 

•In a suit in the Court of Small Causes, the 
Court made a reference under the rules of the 
Court to an arbitrator. The accused, a party 
to the suit, was alleged to have fabricated 
evidence and to have committed forgery and 
to have used a forged document which was 
produced before the arbitrator. The accused 
was prosecuted in respect of those offences, 
without the sanction of the Court of Small 
Causes. Held , that a Magistrate could not 
take cognisance of the prosecution, without 
the sanction of the Court of Small Causes 
where the document alleged to be forged was 
filed with the award and formed part of the 
record of the suit. Puttiah Y. Yeerasawmy, 
17 M.L.J. 420. 

Benson and Wallis, jj. 

(9) S. 195 (Crim. Pro. Code). — Sanction to 
prosecute , when to be granted. 

Sanction to prosecute is not usually granted 
unless there is a very reasonable chance of a 
conviction following. 

A sanction to prosecute under S. 195 of the 
Code of Criminal Procedure ouglst to be grant- 
ed with great circumspection and care. If 
granted it places in the hands of the person 
obtaining it a very powerful weapou which the 
unscrupulous might use for purposes of oppres- 
sion or blackmail. Kali C&aran Lai V. 
Basudeo Narain, 12 C. W.N. 3. 

Maclean, c.j. and Holmwood, j. 
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Sanction to prosecute.— (Concluded). 

(10) Perjury in a possessory suit — Sanction 
not given by mamlatdar— Appeal to District 
Judge— Collector has no jurisdiction to hear 
appeal — See Acr II of 1906 (Mamlatdar’s 
jpai^JiTS, Bombay)* No. 4, 9 Bom. L.R. 896. 

Santal Ferganas. 

(1) See Act VIII of 1890 (Guardian and 
Wards), No. 1, 84 C. 569. 

Sea Customs Act. 

See Acr VIII of 1878. 

Search. 

(1) Recovery of articles seized by Police 
during, suit for — See Civ. Pro. Code, No. 
226, A.W.N. (1907), 170.. 

Security. * • 

(1)— for filing application by judgment- 
debtor to be declared insolvent — See Orv. Pro. 
Code, No. 198, A.W.N. (1907), 3£0. 

Security for Costs. 

Appeal in forma pauperis — Security for costs 
— Jurisdiction — Delay in making the applica- 
tion— See Civ. Pro. Code, No. 274-a, 17M.L. 
J. 583. 

Select Committee. 

(1) Reference to reports of, to ascertain 
object of enactments — See Act XI of 1898 
(Central Provinces Tenancy), No. 2, 3 
N.L.R. 40. 

Service. 

Land allotted for performing— Holding land 
after discontinuing — Denial of title, effect of 
— See Landlord and Tenant, No. 19, 4 A.L. J . 
556. 

Service Tenure. 

(1) Under-tenants, if can acquire occupancy 
— Ejectment — Notice to quit. 

When land was granted to a person as a ser- 
vice-tenure, the condition being that he was 
to bold it in lieu of servioes to be performed by 
him as Chowkidar-; held , that tenants under 
him did not acquire occupancy right by*boldmg 
the land for more than 1*2 years. 

Held , further, that, on the death of the gran- 
tee, the grantor was entitled to sue the under- 
tenants in ejectment without previously serving 
them with notices to quit. Mritunjoy Roy 
Ohowdhry v. KlnathuUah Narya, 11 0. W.N . 
46~5C.L.J. 53. 

Ghose, c.j., and G asfersz, j. 

Reference:— 2 C.L.J. 408, R. 


Setoff. 

(1) Assignment of lessor’s right— Suit by 
assignee against lessee for rent — Prior mortgage * 
of leased property to lessee— Mortgagee ’s^lessee) 
right to set off mortgage amount against Please 
amount— See Transfer of Property Acnf, 
No. 10, 17 M. L. J. 87. 

(2) Right of, in % suit by receiver— See Civ. 
Pro. Code, No. 80, 17 M.L.J. 481. 

(3) Claim to, in a sui t for contribution— Sge 
Contribution, No. 3, 12 C.W.N. GO. 

(4) Suit against tenant who happens to be 
lambardar — Defendant’s right to set off — See 
Act II of* 1901 (Aura Tenancy), No. 14, 4 
A.L. J. 681. 

Settlement. * 

(1) A voluntary deed, not containing the 
power of revocation, is liable to be set aside as 
void and not binding upon the settlor, if the 
Court is not satisfied by the person seeking to 
uphold it, that the absence of that power and 
its effect were not duly explained to the settlor. 
Ashibai v. Abdulla Haji Mahomed, 8 Bom. 
L.R. 652-31 B. 271. 

Chandavarkar, j. 

Shamil at land. 

* 

(1)* Burden of proof— Presumption of accuracy 

of entries made in settlement records. 

The defendant's ancestor purchased orally 
a proprietary holding in 1864 and since then 
the names of the vendee and his heirs appeared 
in settlement papers as proprietors. There was 
nothing to show that the sale did not include 
shamilat lands. The plaintiff claimed exclusive 
right to such lands. He failed to prove) his 
exclusive possession. 

Held , that the suit must be dismissed. Bant 

Singh v.Jwala Singh* 10 P. L.R. 1907-34 
P.W.R. 1907. 

Kensington and Chitty, jj. 

* (2) Rights in— Burden of proof —Waste lands 

in Jhang District. 

• The plaintiffs sued for declaration that only 
members of the Bhutta tribe were entitled to 
share in the vjliage shamilat lands and the 
defendants, Who were Aroras % caste, had no 
right in them. There was nothing in the vil- 
lage records, which stated that the lands were 
shamilat of the village, to indicate that the 
sales made in favour of the ancestors of the 
defendants which took plage in 1836 and 1851, 
did not carry with them rights in the shamilaL , 
The sale-^eeds were silent as to them. It .was 

o 50 
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not shown that the defendants were excluded 
from a share in the enjoyment of such profits ns 
mighUhave bfeen derived from the sliamilctt. 

, Held % that the claim must be dismissed. Dun! 
Chand y. Muhammad B&ksh, 8 P.L.R. 1907 
= 36 P.W.R. 1907. 

Kensington and Chitty, jj. 

(3) Trespasser acquiring right to proprietary 
• holding by adverse possession— Right to 
shamilat land. 

In 1863 one G. claimed 25 ghumaos of land 
from S. by right of ownership, but the suit was 
dismissed as barred by limitation, *it having 
been found that S had first obtained possession 
of G’s land in pre-British times Since then S. 
and his descendants were recorded in revenue 
and settlement papers as proprietors of the land 
and the shamilat lands were described as owned 
by the proprietors. It was contended in this 
suit that S and his descendants were not entit- 
led to a share in the shamilat land, for even if 
S. became owner of the 25 ghumaos by adverse 
possession , it did not follow that he thereby 
became owner of a proportionate share of the 
shamilat , and even if G lost his rights in the 
shamilat at the same time that ho lost his 
rights in the proprietary holding, the former 
rights should be held to revert to the /ither 
co-sharers in the village. 

held, that the contention was not valid. 
J&lal y. Bell Ram, 9 P.L.R, 19C7-37 P.W.R. 
1907. 

Rattigan and Lal Chand, aJ. 

Shares. 

(1) Applicability of doctrine of mushaa to— 
See Mahomedan Law (Gift), No. 2, 4 A.L.J. 
572. 

(2) — in a limited Company whether valid 
subject* of wakf— See Mahomedan Law 
(Wakf), No. 3, 9 Bom. L.R. 1337. 

Shebait. . 

(1) Shebaits, one of several, suit by, of 
Math— Primogeniture, custom of— Eldest 
son, sole shebait- Suit for recovery of 
possession — MortgageSecree , declaration, 
suit for, invalid and not binding— Hindu 
Law — Mitakskara — Brothers , one of the 
substitution of — Survivorship— Custom of 
Muth—Suit for possession on ejectment , 
conversion of, into one fbr redemption, 
if and when allowable— Co-shebaits, made 
defendants— ftefiMal to join as plaintiffs— 
i j Collusion when not proved or alleged. 


Shebait. — (Continued), 

Where property belonging to an endowment 
is sought to be recovered from a third party, 
who asserts that he is the owner thereof, all the 
trustees of the endowment should be made 
parties to the suit, and such of them as refuse 
to join as plaintiffs should be made defendants. 
All the trustees should ordinarily be co-plain- 
tiffs, and only such of them should be made 
defendants as are unwilling to be joined as co- 
plaintiffs, or have done some act precluding 
them from being plaintiffs ; because, where the 
administration of the trust is vested in several 
trustees, they all form, as it were, but one 
collective trustee, and they must exercise the 
powers of their office in their joint capacity. 
Their interest and authority being equal and 
undivided, they cannot apt separately, but all 
must join (n). 

Upon the death of one of several joint trus- 
tees, the validity of the exercise of the trust 
powers by the survivors depends upon the 
nature of such powers ; if these powers are 
qpupled with an interest, or are annexed to the 
office of the trustee, they will pass with the 
trust to the survivors and can be exercised by 
them. 

As regards the members of a Mitakshara 
family who are joint shebaits, the right of she- 
baitship passes by survivorship ; and, conse- 
quently, upon the death of the original plaintiff, 
the right to prosecute the suit or an appeal 
prefer ted by him vests by survivorship in all his 
brothers, and one of them is not competent to 
obtain an order for substitution, as if he is 
alone entitled to the office of shebait (b). 

Although a suit, brought as one for posses- 
sion, may, in the discretion of the Court, where 
the circumstances of the case permit, be 
equitably converted into one for redemption, 
which could only be allowed when the mort- 
gage is a valid and binding one, a plaintiff 
must ordi narily succeed on the case he has made 
in the plaint, and, unless there are special dr- 
um stances, an action instituted for purposes 
absolutely inconsistent with redemption cannot 
properly be converted into an action to redeem, 1 
as it would in reality amount to *the conversion 
of a suit of one character into a suit of another 
and inconsistent character (c), Kokilasari Dasi 
y. Mohunt Rudr&nand Goswami, 5 C.L.J. 

.27. 

i . 

Rampini and Mookerjee, jj. 

References :— (a) 110. 338; 8 LA. 135 ; 8 C. 

42 ; U Ch. D. 121 ; 88 Fed. Rep. 599, referred to. 
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Shebalt..— [Concluded) . 

26 C. 409, Distd. (b) 33 C. 507, R ; 26 C. 
409, Distd. (c) 5 C. 265 ; 5 C. 269 ; 6 C. 317 ; 
8 C.W.N. 325 ; 19 A. 541 ; 21 A. 235 ; 5 Moore 
P.C.C. 393 ; 35 Beav. 353 ; (1891) A.C. 69, R ; 8 

O. 79 ; 8 C. 690 ; 12 C. 414 ; 28 C. 517 ; 6 B. 
495; 6„B. 515 ; 7 B. 146 ; 7 B. 526 ; 8 B. 168 ; 
10 B, 8§ ; 20 B. 196 ; 4. A.C. 391, explained and 
distinguished. 

(2) -right, alienation of, to co-shebait— See 
RelAjious Endowments, No. 6, 12 C.W.N. 
98. 

(3) Judgment, against, binds his successors 
— Soe Estoppel, No. 2, 6 C.L.J. G21. 

(4) Permanent lease bj r shebait of debutter 

property void — See Debutteh, No. 2, 12 
C.W.N. 63. • * 

Custom of pre-emption on sale of, obtaining 
in Amritsar — See Pre-emption, 3$o. 33, 113 P. 
R. 1906=99 P.L.R. 1907. 

Silence. » 

(1) — when operates as estoppel— Soe Act VIII 
of 1885 (Tenancy, Bengal), No. 36, 6 C.L.J. 
601. 

Small Cause Court. 

(1) Jurisdiction of, to award compensation 
for erroneous attachment before judgment 
—S. 491 , C.P.C. 

By Sch. II of the C.P. Code, Ch. XXXIV 
of the Code, relating to arrest and attachment 
bofore judgment, is extended to the provincial 
Courts of Small Causes, except as regards 
immoveable property. This exception prohibit^ 
the Small Cause Court not only from ordering 
attachment of immoveable property, but also 
from determining the question of conipensation, 
in case an attachment is ordered by mistake. 
That Court has, therefore, no power to allow 
compensation under S. 491 of the Code, and its 
order so far is ultra vires. Such a case is not 
one of compensation for improper attachment 
provided for by S. 491, but one for an»attach- 
ment, which the Court had no power to order. 
Baru Hal y. Munir Khan, 77 P.B. 1907 = 50 

P. W.R. 1907. 

Lal Chand, j. 

(2) Execution— Transfer to regular Court- 
Order in* execution — Appeal -Secotid 
appeal— Civ. Pro. Code , 8s. 244 and 586. 

Where a Small Cause Court decree was sent 
for execution to the regular Court of the 


Small Cause Court.— (Concluded), * 

district, and an order was passed under S. 244, 
C.P.C., by that Court (which was a Court of a # 
Sub-Judge). * • # 

held — that an appeal .lay to the Court of the 
District Judge against such order. 

But the value of the decree being less than 
Rs. 500, a second appeal was barred by S. 586, 

C.P.C. Peary Lai Sing. v. fad ha Nath Sing, 

11 C.W.N. 861. 

Bambini and Sharfuddin, jj. 

(3) Abolition of, after decree—Execution of 
decree— Jurisdiction-See Act IX of 1887 
(Provincial S.C. Courts), No. 5, 30 M. 217. 

(4) Jurisdiction of High Court to stay pro- 
ceedings in, — Reference to arbitration— See Act 
IX of 1899 (Indian Arbitration), No. 2, 8 
Bom. L. R. 955 = 31 B. 236. 

(5) Judge of, not bound to fully sot out the 
reasons for his findings— See Civ. Pro. Code, 
No. 117, 6 C.L.J. 527. 

Small Cause Courts Act (Presidency). 

See Act XV of 1882. 

8raall Cause Courts (Presidency Towns). 

(1 ) High Court’s power to revise proceedings 
in thp Bombay Court of Small Causes— See Civ. 
Pro. Code, No. 303, 8 Bom. L.R. 969 = 31 B. 
138. 

Small Cause Courts Provincial Act. 

See Act IX OF 1887. 

Small Cause Court Rules (Presidency). 

Rule 220, elieet of — Restraint upon anticipa- 
tion— See Act III of 1874 (Married Women’s 
Property), No. 1, 17 M.L.J. 363. 

Small Cause Suit. * 

• 

(1) Suit against tenant for damages for cut- 
ting wood, mature of — Appoal — Second appeal 
•#-See Landlord and Tenant, No. 8, 6 C.L.J. 
218. 

• (2) Incidental determination of question of 
title, effect of— See Res Judicata, No. 6, 
A.W.N. (1907), 218. 

(3) Suit for rent and for a declaration as to 
the propriety of patta granted to tenant — 
Second appeal- -See Civ. Pro. Code, No. 296, 

1 M.L.T. 814*16 M.L.J. 477 = 30 M. 101. 

(4) Application for review of judgment in, 

rejected— Revision— See Cfv. Pro. Code, No. 
300, A.W.N. (1907,) 182.' ^ 
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fcmall Causa Suit— (Concluded), 

(5) Trial of, as ordinary suit by lower Courts, 

'effect of — High Court’s powers of interference 

—See Act IX *of 1887 (Prove. S.C. Courts), 

No. (1-a), 1 M.L.T. 414=30 M. 41. 

« 

(6) Appeal from order of remand in — See 
Limitation Act, No. 64, 11 C.W.N. 862, 

Solicitor* 

(1) Professional misconduct of— Information 
* obtained as the solicitor of one party could 

be utilised under certain circumstances 
while acting for another. 

Though those things, which an attorney 
, learns from his client or iii consequence of his 
employment by his client, he is forbidden to 
disclose, and any betrayal of his confidence 
would be visited by the Court as gross miscon- 
duct, yet, if he learns matters relating to 
his client, under such circumstances that, if 
questioned about them in a Court of justice, 
he could not refuse to answer them, he is not 
within the Court’s jurisdiction (a). 

A solicitor is not guilty of misconduct, be- 
cause, having changed sides, he uses, for his 
new client, information acquired from his old 
client, if it was open to him to obtain such in- 
formation from public sources (6). In re M. B. 
Chothia, 9 Bont. L.B. 38=5 Or. L.J. 205. 

4* 

Chandavarkar, j. 

References (a) 16 L.T. (N. S.), 715, 
followed ; (b) 25 W.B. 603, 3 B. 94, R. 

(2) Extra remuneration to, for expert evi- 
dence — See Expern Evidence, No. 1, 9 Bom. 
L.B. 819. 

(3) Becovery of costs due to — Summons— See 
Limitation Act, No. 125, 9 Bom. L.B. 508. 

Special Bench. t . 

Jurisdiction to consider Full Beuch decision 
other than that referred for cons ideation- -See 
Limitation Act, No. 6, 11 C.W.N. 959. , 

Specific performance. 

» 

(1) , Suit for— Pleadings — Practice— Plea in 
defence— Omission of material term in writ- 
ten contract — Onus — Duty to examine him- 
self — Agreeement to lake least on lessor 
erecting suitable buildings— Tiine , if essence 
of contract— Reasonable timer— Witness- 
evidence— Credibility. 1 | 

In a‘ suit for speoifio performance, it is im- 
portant fo distinguish* between negotiation and 
contract, and to ascertain what the contract is, 


Specific performance.— (Confined). 

when and by whom it was made, and who the 
parties are who are bound by it. 

Where a party concluded a contract with 
another party, without at any time disclosing 
that be was acting in the matter as agent for 
some other person, whether he was really act- 
ing as such agent or not, the burden of the 
contract rested on him, the other party not 
being concerned with his undisclosed inten- 
tions. e 

If the plaintiff’s case is cleafand the written 
statement of the defendant raises no defence, 
the practice in English Courts allows the plain- 
tiff, in a suit for specific performance, to move 
for a decree on the written statement being put 
in, and to get such a decree at once and as a 
matter of coursS. 1 

It is incumbent on a party, who seeks to 
make out that, by inadvertence or mistake, an 
important term has been omitted from a con- 
tract drawn up by himself with his own hand 
and signed by him, to pledge his oath to the 
tyith of his story, specially when the other 
party comes forward and swears that the 
suggestion is without foundation. 

G. & Co. agroed to take a lease of certain 
premises from H. at a certain rent, upon the 
latter undertaking to erect new buildings (on a 
plan which G. & Co. approved), to replace 
existing ones, which were, to the knowledge of 
both parties, in the occupation of tenants, 
whom it might take time to eject. 

Held that time was not made the essence of 
the contract, thought it was clear that, in the 
, contemplation of both parties/ the buildings 
were to be completed without unreasonable 
delay. In case of undue delay on the part of 
H, the other parties <G. & Co.) might have 
made time the essence of the contract, by giving 
notice that they would not hold themselves 
bound to complete, unless the buildings , were 
finished within a specified time, provided the 
time allowed were such as the Court would 
hold to be reasonable under the circumstances. 

It is not incumbent upon a party to give 
corroborative evidence of statements, which 
are not challenged by the other party. MouIyIo 
Mahomed Ikramull Huq v. Wilkie, 11 C.W.N. 
946 (P.C.)*17 M.L.J. 454 = 4 A.L.J. 740*6 
C.L.J. 682* 2 M.L.T. 448. 

Lord Ashbourne, Lord Macwaghtjen, Lord 
Atkinson, and Sir Arthur Wiebon. 

(2) Agreement between divided brothers as 
regards estate of a deceased divided brother*^ 
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Specific performance.— (Concluded) . 

Widow of deceased not a party to the agree- 
ment— Specific performance — Limi tation — See 
Hind? Law (Rrvjsrsioners), No. 3, 17 M.L.J. 
605. 

(3) — of contract to sell his share by a member 
of a joint Hindu family — Parties to suit— See 
Hindu Law (Joint family), No. 15, 3 N.L.R. 
160. 

(4) of contract by guardian— See Guardian 
and Minor, No. 3, 11 C.W.N. 207. 

(5) Contract to # sell by gauardian with Court’s 
permission — Subsequent sal# with permission 
for higher price — Whether first contract is spe- 
cifically enforceable. See Guardian and Minor, 
No. 4, 4A.L.J. 24. 

Specific Relief Act. * 9 

(1) 8. 9 — Suit on title-dispossession within 
six months before suit. 

In a suit tor possession as usufructuary mort- 
gagee of an occupancy holding, it was found 
that the plaintiff obtained possession in Janu- 
ary, 19U5. The defendants dispossessed tlife 
plaintiff in July, 1905, who, next month, insti- 
tuted a suit in the Civil Court for possession 
of the fields. The plaintiff never pleaded S. 9 of 
the Specific Relief Act in the Courts below 
which dismissed the suit. The plaintiff ap- 
pealed to the High Court. 

Held , that the plaintiff was entitled to be 
put back into possession of the fields in suit (a). 
Parbhu Lai y. Ram Charan, 4 A.L.J. 601 = 
A.W.N. (1907), 244. 

Airman, j. 

Beferences'.-(a) A.W.N. (1893), 163 and 
A.W.N. (1897), 145, F. 

(2) S. 9— Compromise of suit under— Effect 
of— See Civ. P ro. Code, No. 215, 3 L.B.R. 243. 

(2- a) Ss. 12 and 21 (a)— Suit for recovery of 
property based on title acquired under a mort- 
gage deed— Whether suit for specific perform- 
ance — Whether money compensation an ade- 
quate, relief — See Suit, No. 1, 100. C. 5J18. 

(3) 8. 18 — Suit for specific performance — 
Contract of sale of mortgaged property— 
Mortgage undisclosed — T. 1*. Act. 8. 55 (<5 ) 
b. . 

In a suit by the plaintiff for the specific per- 
formance of a cem tract of sale of a piece of land 
or, in the alternative, for the return of the 
earnest money and for damages for breach of 
the contract, it was field, 


Specific Relief kit— {Continued). 

1. that the plaintiff was enti tied to a decree 
for specific performance of the oon tract of sale, * 
under S. 18 of the Specific Relief *Act. « # 

2. and, that, as the land contracted to be sold 
was burdened with a mortgage, which fact war. 
not disclosed to the plaintiff when the oral 
contract for sale wag? made, the plaintiff was en- 
titled under S. 55 (5) {b) of T. P. Act, to retain 
out of the purchase-money, die' amount payable 
to the mortgagee, if the defendant did not pay 
off the mortgage before executing the convey- 
ance. Ba Pe y. Ma Ma, 4 L.B.R. 86. 

Irwin and Hartnoll, jj. 

Bgerence 11 Bur. L.R. 257, U. 

( 4 ) S. 21— Suit for damages for breach of 
contract — agreement to refer to arbitration 
any dispute arising under the contract . 

Plaintiff sued for damages for breach of a 
contract. The defence was that the suit was 
unsustainable, on the ground that there was a 
stipulation in tlie contract in question, to refer 
the dispute arising thereunder to arbitration, 
and that the plaintiff ought not to have sued in 
the face of that stipulation. There was no 
evidence to show, either that the defendant 
proposed to refer to arbitration before the suit 
was brought or that the plaintiff refused lo pro- 
ceed lo arbitration. Held, that S. 21 of the 
Specific Relief Act can be relied on as bar to a 
suit on a contract, only in case of a, refusal by 
plaintiff to refer the dispute to arbitration, and 
that, in this case, no such refusal on the part 
of the plaintiff having been proved, the defence 
was unsustainable. Rail! v. Walaiti Ram, 80 
P.R. 1906 — 70 P.L.R. 1907. 

Chitty, j. 

Inferences 5 C. 498 and 5C.L.R?284, F. 

(4*a) S.21 (a)— SeeNd 2-u, supra. , 

(5) S. 23 (c)— Parti tiop deed beneficial to 
minpr member of joint Hindu family— Ilis right 
to sue on the deed— See Hindu Law (Parti- 
tion), No. 3, A.W.N. (1906), 201 = 29 A. 37. 

* (6) S . 24, cl. (b) — Suit by mortgagee to record 
mortagdge money not a suit for specific fur- 
formance— Damages arising from failure 
to pay off a prior mortgagee, separate suit 
for — Undue influence— Void or voidable 
contract— Contract A ct, Ss. 39 and 54— Si t* 

off. 

A mortgagee brought a suit to recover his 
mortgage money, principal and interest, accord- 
ing to the terms of his mortgage bond. It was » 
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* Specific Relief Act. — (Continued). 

found that tho mortgagee had not paid a portion 
of the mortgage-money to a prior mortgagee as 
stipulated in &e bond. The defendants, mort- 
gagors, contended that the suit should be con- 
sidered to be one for specific performance under 
S. 24, cl. (b) of the Specific Relief Act and that, 
as the plaintiff mortgagee had failed to perform 
his part of the contract by not paying off the 
prior mortgage, the*defendants were not bound 
tc/carry out their part of the contract, and all 
that the plaintiff was entitled to recover was the 
balance of the principal amount found to be 
actually due and such interest as the Court 
might consider fair, the provision as to com- 
pound interest being unenforceable as having 
been obtained by undue influence. 

Held , that this was a suit for recovery cf 
money, based on a mortgage-bond, and could 
not be regarded as one for specific performance 
under S. 24 (6) of the Specific Relief Act. 

Held, further, that there being no evidence of 
undue influence and the deed not having been 
shown to be either void or voidable, the provi- 
sion to pay compound interest according to the 
terms of tho deed must be enforced. 

Held, also , that the defendants could, in a 
separate suit, sue the plaintiff mortgagee for 
recovery of such damages as may have accrued 
to them owing to the mortgagee not having paid 
off the prior mortgage. Rani Raghubans 
Kuar y. Raunak Ali, 10 O.C. 69. 

Scott and Ryves, j. cs. 

References 8 O.C. 5, S. C. 280, 18 M. 126, 

II. 

(7) S. 27 (b ) — Sale by registered deod to one 
person — Prior verbal sale to another — Notice — 

See Sale, No. 3, 4 L.B. f R. 26. 

* 

(8) S. 42 — Mortgage by qualified owner — Suit 

by reversioner for declaration of his right 
to redeem — Discretion of Court, ( 

Where a woman, having only a life interest, 
mortgaged a portion of the property, and thq 
reversioners sue for a declaration of their right 
to redeem the mortgage in the event of her 
death, the Court should not, in the exercise of 
the discretion conferred by S. 42, make the de- 
claration. Because, the woman’s right to redeem 
might possibly become time-barred before her 
death, and the mortgagees are bn titled to the 
benefit of this eontinpney. Further, it may be 
that, when the right hejw vested in her passes to 
the reversioners, they may be unwilling or un- 


Specific Relief Act.— (Continued). 

able to exercise it. Muthukaruppan v. Kasi- 
nathan Pillay, 2 M.L.T. 67. 

White, c. j,, and Benson, j. 

19) S. 42 — Declaratory suit— Omission to 
seek further relief, when such relief is possible 
— Duty of Court— Amendment of pl&int. 
Plaintiff sued to have cut certain trees on his 
land, which had been sold to defendant. The 
suit was couched in the form of a declaratory 
suit to the effect that the defendant was not 
entitled to keep the trees standing on the plain- 
tiff’s land. The ortginal Court gftvc the plaintiff 
a declaratory decree to the above effect, with a 
direction that the defendant should cut the 
trees. The lower Appellate Court dismissed the 
suit, on the grovnd that th^ plaintiff, being able 
to seek further relief, had omitted to claim it. 
Held, by the Chief Court, that the lower Appel- 
late Court should have directed the plaintiff to 
amend tho plaint by asking for the furthor re- 
lief viz., a permanent injunction to restrain 
the defendant to allow the trees to stand on 
hfc laud and to cut them. Hazara Singh y. 
Bishen Singh, 128 P.R. 1907. 

Clark, c. j. 

(10) S. 42 — Suit to establish the right to attach 
certain property — Civ. Pro. Code , S. 283 
— Conseq uential relief. 

S. 283 of the Civ. Pro. Code says nothing 
about consequential relief. So, a suit brought 
under that section is not affected by the pro- 
viso to S. 42 of the Specific Relief Act. Kya 
Get y. Bu Nwe, 22 T.L.R. 88. 

Hartnoll, j. 

Reference :— 2 L.B.R. 124, D. 

(10- a) S. 42 — Suit by removed trustee for de- 
claration of his trusteeship — See Trustee, No. 

1, 9 Bom. L.R. 514. 

(11) S. 42 — Suit by daughter’s son for a 
declaration that a gift by a Hindu widow to 
her daughters, and sale by one daughter to 
another, are void beyond widow’s life-time — 
See Hindu Law (Alienation), No. 5, 4 A.L.J. 
677. 

(11-a) S. 42— See Custom (Peculiar to Pun- 
jab), No. 39-5,72 P.R. 1906-108 P.L.R. 
1907. 

(12) S. 42, ol. (2)— Declaration that a certain 
land is exclusive property of appellant — Juris- 
diction of Civil Court to grant sufch a declaration 
—Land Reveuue Act (N. W.P. and Oudh), S. 238 
—See Jurisdiction (Civil Courts), No. 7, 10 
0. C. 204, 
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Speoifio Relief Act— (Concluded). 

(13) S. 42, ills • (e) and (f), Scope of— -Presump- 
tive reversionary heir entitled after widow* s 
death— Suit to set aside the will of last male 
owner. 

A presumptive reversionary heir, entitled to 
inherit # after the death of the widow of the last 
male owner, is entitled to sue for declaration 
that an alleged will, under which other persons 
claimed the property as devisees, was made 
under undue influence and coercion, and is, 
therefore, invalid as against his reversionary 
right. 

The right of the presumptive reversioner to 
sue for declaration under S. 42 of the Act, is 
not confined to the case Qi transactions by the 
widow herself, as are referred to in ills, (e) and 
(/) to the section ; n'or is such a reversioner 
hound to show collusion, acquiescence or laches 
on the part of the widow, before he is allowed 
to institute the suit {a). Puttanna alias, 
Keshava Bhatta y. Kamakrishna Sastri, 
30 M. 195 a 17 M.L.J. 374. 

Subrahmania Aiykr and Benson, JJ, 

Reference :—(a) 6C. 7G4 (P.C.), D. 

(14) Ss. 53, 54 and 55— See Injunction, No. 

2, 34 C. 97. 

(14-tt) S. 54 — See No.14, supra. 

(15) Ss. 54 and 55— Prohibitory and mand- 
tory injunctions — Obstruction to light and air 
—Discretion of Court to grant injunction or 
damages— See Easements Act, No. 2, 3 N.L. 
R. 114. 

(16) S. 55— See Nos. 14 and 15, supra . 

Spes Succession^. 

Transferability and releasability of — Transfer 
of Property Act, S. 6 (a)— See Mahomedan Law 
(Succession), No. 2, 8 Bom. L.B. 781 = 31 B. 
165. 

Stamp. 

Petition of compromise containing recital 
of a previous oral agreement for lease, whether 
requires stamp— See Registration Act (III 
, of 1877), No. 4, 12 C.W.N. 59. 

Stamp Acts (if of 1862, XYIII of 1869, I of 
1879, II of 1899). 

(1) Construction of— Maxim— Ut magis valcat j 
quam pereat — Promissory note — Bond— 
Attestations 

Effect should be given to the maxim ut magis 
vale at quam pereat in any difficulty under the j 
Stamp Act ; so that, where there is a reasonable 


Stamp Acts (I of 1862 XYIII of 1869, 1 of 1679, 

II of 1899).— (Concluded). 

doubt whether a paper is subjoot to stamp at * 
all, the Courts should decide strictly against the 
Exchequer and beneficially in favour of the 
subject. The principle loses force where the 
question is, not so much whether a paper is 
liable to stamp, as whether it is liable to stamp, 
in one character or another ; audit has no 
application at all whore the Words of the Statute 
directly cover the case. The sphere within 
w hich the maxim can be usefully applied under 
the stamp law is limited to cases of general 
expression. 

Stamp objections are the care of the Court, 
and when they are raised, it is for the Court to 
decide whether they ought to be sustained, 
without any regard to the ground, as being the 
sole and only possible ground upon which the 
objection may have been taken . 

Under the Stamp Act, 1899, a promissory 
note, unless it is payable to order or bearer, is 
to be deemed a bond if attested. R. D. Sethna 

y. Mirza Mahomed Shirazi, 9 Bom. L.R. 
1034. 

Beamon, j. 

Stamp Act (II of 1899). .» 

(D * S.2,cl. (10), Art 02, cl (b)— Contract, 
assignment of — Chose in action. 

A document, which assigned the benefit of a 
contract to the plaintiff, contained the words 
“ I have sold the whole of my right and interest 
in this contract and in the goods mentioned 
therein to the plaintiff:— 

Held, that the document was a chose in action 
a d, therefore, came under S. 2, cl. (10) of the 
Stamp Act, and that an ad valorem stamp would 
be necessary. Nathu Gangaram y. Hansraj 
Morarji, 9 Bom. L. R. fl9. 

RU9S|LL, J. o 

% References:— 1 K.B. 297, 22 B.682, R. 

(2) S. 2, cl. 16, Art. 46 (c) — Instrument of 
> partition— Award directing a partition — 
Stamp. 

An award, whereby the arbitrators indicate 
the division of property among the rival 
litigants, is an instrument of partition, within 
the moaning of S. 2, cl. 15 of the Act. Kalldas 
Lalbhai y. Trfthuwandas Bhagwandas, 8 
Bom. L.R. 869 = 31 B. 68. 

Russell, Ag. c.j. &ud Beamon and 
Heaton, Jj . 
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* Stamp let (II of 1899 ). — (Continued ) . * 

(3) 8. (2) , cl. 17 — Trust-deed for securing 
mortgage debenture 8-Stamp duty. 

A document was endorsed a? a “trust-deed for 
securing mortgage debentures ’’ and was exe- 
cuted for the purpose of securing money to be 
advanced by way of loan. It was argued, on 
, behalf of the executants of the deed, that it 
cannot be regarded as a mortgage-dot d, because 
it did not itself paifyort to transfer to, and vest 
iif, the trustees any interest in the properties 
specified in the document. .Held that, as the 
trustees were given the right to have the proper- 
ties vested in them, to be held by them as trus- 
tees for the debenture-holders and as security 
for the amount to be advanced on the debent ures, 
and as they were given the usual Tights of entry, 
taking possession and management, which 
mortgagees and trustoes for debenture-holders 
are usually given, the deed created rights over 
the properties in favour of the trustees, and 
was a mortgage deed under the definition in S. 
‘2 (17), Stamp Act. 4 L.B.R. 2 (F.B.). 

Fox, c. j. , 1UG3E and Habtnoll, jj. 

References:— 27 C. 587, 1 Q.B.D. 361, R. 

(3-a) S. 28— See Nos. 9 and 10, supra. 

(4) S. 24, has no connection with question of 
liability to registration— See Sale, No. 2, 3 
N.L.R. 72. 

(3) S. 3o — Unstamped promissory note , inad- 
missibility of, in evidence— Suit whether 
maintainable on the verbal agreement 
embodied in the note— Admission of execu- 
tion of a deed is not the same as admission 
of a liability thereunder. 

Plaintiff sued to recover money from the 
defendant, alleging that defendant had exe- 
cuted a pro-note in his favour ou account of 
rent due, and that, the said pro-note was 
not properly stamped, he claimed the same as 
a debt due under a prier book aecoimj^The suit, 
as based on such account, was admittedly 
barred by limitation at the date of its insti- 
tution. It was contended on appeal that the suit 
was maintainable on two other grounds, viz 

(1) When the pro note was executed, the 

defendant had agreed verbally : to pay the 
amount in question on a cert tin date and that 
limitation, therefore, began to rup from that 
date. | . 

(2) Plaintiff could rely upon UeEendant's ad- 

mission of the' execution of the pro-note, leav- 
ing it to him to prefte the ropaymen t of the 
Amount. ' • / ' • I- 


Stamp Act (II of (Continued). 

Held (1) as the oral agreement was, on the 
same day, embodied in a written agreement (pro- 
note), the pro-note alone can supply the evidence 
of the agreement and (a) the latter cannot he 
proved aliunde (S. 91, Evidenoe Act) ; (2) the 
admission as to the execution of the deed could 
not be relied on, in respect of the liability 
thereunder. Under these circumstances, grant- 
ing plaintiff a deeroe would be * acting upon’ 
and giving effect to the pro-note, a doempent, 
which, under S. 35 of the Stamp Act, could not 
be admitted and acted upon by a Court for any 
purpose (b). Gang a Ram y. Amir Chand, 66 
P.R. 1906 — 73 P.L.R. 1907. 

Johnstone and R attic an, jj. 

# 

References.— j a) 24 B. 360, F ; 20 P.R. 1883? 
R. (b) 18 B. 369 and 21 B.' 201 (F.B.), F. 

(6) S. 35— Unstamped instrument not admis- 
sible for any purpose— Secondary evidence. 

An instrument, which is chargeable with 
stamp duty and is not so stamped, is, unlike 
an invalid instrument which is receivable for 
collateral purposes, not admissible for any pur- 
pose whatsoever, save in criminal cases. Se- 
condary evidence of its execution or contents 
is not receivable, even if it be merely for the 
purpose of showing the nature of possession 
transferred by such instrument. Thaji Beebi 
v. Tirumalaiappa, 17 M.L.J. 308 = 30 M. 386. 
SuBRAHMANiA Aiyaii and Miller, jj. 

(7) Ss . 3o (a), 38, els. (2) and (2)— Impounded 
instrument admissible in evidence on pay- 
ment of penalty — Court bound to accept the 
instrument. 

When an instrument, not being one of the 
excepted instruments, in sub-section (a) of S. 35 
of the Stamp Act, is tendered in Court, the 
Court is to accept it, and shall admit it as evi- 
dence, on payment of the duty ; and the person 
tendering it is entitled to compel the Court to 
accept the instrument if the duty and penalty 
are paid. 

S. 35 of the Stamp Act does not prevent an 
instrument, which is not absolutely rejected, 
or which comes within the excepted ones, from * 
being admitted on payment of jfenalty. Nathu 

Gangaram y. Hansraj Mor&rji, 9 Bom. L.R. 

122 . 

Russell, j, : 

f7-a) S. 88 (1) and (2)— See No* T t supra. 

(8) 8s. 40 and 42— Stamped— Effect af Collec- 
tor's certificate that document is properly 
stamped. 
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Stamp Act (II of 1899).— (Concluded). 

A Subordinate Judge, finding that a docu- 
ment upon which the plaintiff’s suit depended 
was not properly stamped, impounded the docu- 
ment and sent it to the Collector, meanwhile 
dissmising the plaintiff's suit. The Collector 
certified under section 40 of? the Indian Stamp 
Act, 1899, that the proper amount of duty and 
penalty had been realized. Held, that the docu- 
ment then became admissible in evidence and 
the Court should have taken it into considera- 
tion. \jmda Bibi y. Tikai Ram, A.W.N. (1007) 
38 = 4 A.L.J. 205. 

' Banekji and* Airman, jj. 

(8-a) S. 4*2 — See No. 8, supra. 

(9) Sch. I, Art. 5 , cl. (ty, Art 1, and S. 23— 

* Hatchitta, containing stipulation to pay 

interest — Acknowledgment or agreement — 
Stamp-duty . 

Held that the document sued upon was not 
a mere acknowledgment of a dobt,*inasmuch as 
it contained a stipulation that the amount 
should bear interest at a certain rate, and 
should therefore have been stamped as an agree* 
meat or memorandum of agreement with a 
stamp of as. 8 under cl. (b) of Art. 5 of Sch. 1 
of the Stamp Act. Mulchand Lala v. Kashi- 
bullah Biswas, 11 C.W.N. 1120. 

Rampini, c.j., Caspeusz and Shaufuddin, 
jj. 

Reference : — 25 B. 373, relied on. 

(10) Sch. I, Art. 0, cl. (6) and Art. 1, and 5. 
23 — Hatchitta containing implied promise 
to pay interest whether acknowledgment of 
debt , or agreement or memorandum of 
agreement— Stamp-duty. 

A hatchitta ran as follows “ Account K.B. 
(the debtor). The year 131?,, B.S. Interest on 
this amount at the rate of 1 anna per month 
per rupee,” Then followed the credit and the 
debit entries. 

Held that there wa» an implied promise to 
pay interest, and the document ought to be 
stamped as an agreement or a memorandum of 
• agreement with an eight-annas stamp, and net 
as au acknowledgment of a debt with a one- 
anna stamp only (a). En&tullah Biswas Y. 
Gajaruddi Biswas, 11 C.W,N. 11*22. 

Rampini, c.j. and Shabfaddian, j: 

References ; — (a) 27 A. 84, Dies ; 25 B. 373, 
F ; 25 W.R. SGI* 4 C. 885, D. 

(11) Art. 45 (c) — See No. 2, supra. 

(12) Art* 02 (5)— See No. 1, supra. 


Step in aid of execution. 

(1) Application for personal decree where it 
was not necessary — Application in accordance 
with the law— Sec Limitation Act, No* 180, 
4 A.L.J 40. 

(2) Minority of decroe-holders at the date of* 
application for an order absolute, effect of — See 
Limitation Act, No. 18, 4 A.L.J. 145. 

(3) Application asking time to find outaddress 

of judgment-debtor is a-~See # LiMiTATiOA Act, 
No. 136, 4 A.L.J, 184. • 

(4) Effect of application to bring decree into 
accordance with judgment — Sec Civ. Puo. Code, 
No. 90, A.W.N. (1907). 1G9. 

Stranger. 

» 

— to suit, managing the conduct of tho suit, 
when bound by the decree— See Estoppel, 
No. 2, GC.L.J. G21. 

Sub-mortgage. 

(1) Mortgage by mortgagee of his rights as 
such , but without assignment— Rights of 
sub- mortgagee as against original mortgagee 
— Rights of purisne mortgagee— Transfer of 
Property Act (IV of 1332), Chap. IV — 
“ property ”, meaning of. 

G.P. and J.lv. executed a mortgage dcecf, 
whereby they mortgaged their mortgagee rights 
in certain properties, but made no assignment 
of the mortgage. The sub-mortgagees brought 
a suit for salo of the mortgaged properties. 

Held that the sub-mortgagees were entitled 
to bring to sale the interest mortgaged to them 
subject to the rights of redemption of the origi- 
nal mortgagor (a). 

Per Stanley, c.j. — The words ‘ mortgaged 
property’ are used throughout Chapter IV of 
the Transfer of Propertj^Act, as moaning the 
interest in specific immoveable property, Vhich 
the mortgagor professes t*> transfer, whatever 

that interest may be. 

• 

The words ‘‘property comprised in the mort- 
gage”, as used in S.85, were probably intended 
to denote no more than the estate or interest, 
which is the subject of any particular mortgage, 
that is, if the mortgage be a mortgage of the 
absolute estate in the land, then the laud itself, 
if it be a puisne mortgage, then the interact in 
the land of the mortgagor, that is, the equity of 
redemption. Tllis would give the words the 
same meaning as the words ‘mortgaged poperty* 
as used in S. 25 of the English Conveyancing 
Act of 1881. 

* v 51 
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tab-mortgage— (Continued). 

In a properly constituted suit, a puisne mort- 
gagee may have a sale of the interest mortgag- 
ed to him, subject to the rights of a prior incum- 
brancer. Query— Whether such incumbrancer 
' is a person having an interest in the equity 
of redemption, which alone can be the subject 
of a subsequent mortgage, within the meaning 
of 8. 85, Transfer of Property Act ? He holds 
under a paramouht title and cannot be preju- 
diced by a sale of the equity of redemption. 

Per Banekji, j. — There is nothing in the 
Transfer of Property Act which forbids a sub- 
mortgage. In the case of a sub-mortgage, the 
property, which is the subject of the mortgage, 
is the interest of the sub-mortgagor as the 
original mortgagee. And as it is this interest 
which is the mortgaged property, the sub- 
mortgagee is entitled, under S. 67 of the Act, 
to/an order for the sale of such interest. Any 
other view would place the sub-mortgagee in 
the same position as the holder of a simple 
money debt, and the pledge made in his favour 
would be no security at all. 

Per Aikman, J.—In the Transfer of Property 
Act, the Legislature has divided the Act into 
sets of sections with headings prefixed. These 
headings may be regarded as preambles to those 
sets of sections, and may, therefore, be legiti- 
mately consulted for the purpose of ascertain- 
ing the meaning of the statute. 

There is no privity between the sub-mort- 
gagee and the original mortgagor. There is 
nothing in the Transfer of Property Act, which 
would render a sub-mortgage invalid 1 or pre- 
vent its enforcement as a lawful contract (6). 
Ram Shankar Lai y. Gancsh Par shad, 
4 A.L.7. 273 (F.B.) = A.W.N. (1907), 97 = 2 
M.L.T. 248 = 29 A. 385. 

Stanley, c.j., Kni&x, Banekji, Bukkitt, 
'and Richards, jj. 

References :—{a) 18 A. 113, overruled. (5) 
13 A. 432, Diss. 8 A. 105 (F.B.), Appr. «■ 

(2) Mortgagee's right to— Sub-mortgagee' s 
r ight on redemption by origin at Mortgagor- 
Notice— Privity between original mortgagor 
and sub-mortgagee . 

A mortgagee may make a sub-mortgage of his 
interest in the mortgaged property. There 
is privity between a mortgagor *|nd his sub- 
mortgagee. If the original m&tfagor, at the 
time he paid the mortgage-money to his mort- 
gage, had no noti<& t of the existence of a sub- 
mortgage, the sub-mor tgage is extinguished and 


Sub-mortgage— (Concluded) , 

the sub-mortgagee has no claim upon the ori- 
ginal mortgagor and cannot hold the property 
against him ; but if the original mortgagor had 
such notice, the mortgage debt due to the sub- 
mortgagee is not discharged by the payment to 
the original mortgagee, and the sub-mortgagee 
is entitled to hold the mortgaged property, 
until his sub-mortgage is redeemed. Nga Kye 
Y. Nga. Po Min, U.B.R. 1906, Sub mortgage, 1. 

Shaw, j.c, « 

References :—2 M. 212, 15 B. 692, 20 M. 35 
20 B. 549, 18 A. 113, 12 P.R. J825, R. 

Subrogation. 

(1) What and when arises— “ Legal" and 
“Conventional" subrogation , difference 
between — Subrogation by part-payment if 
alloivable — Suit to enforce mortgage — Assig- 
nee of or purchaser from mortgagee — Neces- 
sary party— First and second mortgagee , 
questions between. 

* To entitle one to invoke the equitable right 
of subrogation, he must either occupy the po- 
sition of a surety of the debt or must have made 
the payment under an agreement with the debt- 
or or creditor that he should receive and hold 
an assignment of the debt as security, or he 
must stand in such a relation to the mortgaged 
premises that his interest cannot otherwise be 
adequately protected (a). 

It is only in the case of “ legal subrogation ” 
or subrogation as a matter of right, as distin- 
guished from “ conventional subrogation " or 
subrogation by reason of agreement, that the 
question of intention to keep the mortgage 
alive arises. 

The doctrine of subrogation is not applied for 
the mere stranger or volunteer who has paid the 
debt of another, without any assignment or 
agreement for subrogation, being under no 
obligation to make the payment and not being 
compelled to do so for the preservation of any 

rights or property of his own (6). 

*■ 

Subrogation is by redemption, and, unless- 
there is redemption, subrogatiqca cannot take 
place. The person who makes the payment 
cannot, by simply paying the interest as it 
accrues or paying or discharging a portion of the 
interest which has already accrued, claim 
a right of subrogation, H£ must pay the 
entire amount of an incumbrance which 
is senior to his own. Before one creditor 
can be subrogated to* the rights of another, the 
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Subrogation .—{Continued) . 

demand of the latter must be entirely satisfied 
so that he shall be relieved from all further 
trouble, risk and expense (c) . In a sui t to en- 
force a second mortgage, the first mortgagee is 
not a necessary party, (d). Gurdeo Bidgh y. 
Chandrika Singh and Chandrika Singh y. 
Rash BAary Singh, 5 C.L.J. 611. 

Mookerjee, and Holmhood, zz . 

References ;— (ft) 42 N. Y. 89 ; 113 Georgia 31 
=*38 S. E. 374 ; 105 Georgia 55 = 31 S. E. 794 ; 
11 1. A. 126 = 10 Cf. 1035 ; 33 C. 1133 ; 29 1. A. 9 
= 29 C. 154, R. *(b) 24 U. S. 525, Speers Eq. 
(S. C.) 37; 3 Paige N. Y, 122; 14 N. J. Eq. 
231 ; 116 N. Y. 566 ; 35 Kan. 495 = 57 Am. Rep; 
187 ; 57 Illinois 318 = 11 4m. Rep. 18 ; 39 Wis. 
11*3 = 20 Am. Rep. 63, R. (c) 11 Gray 276=71 
Am. Dec. 713; 16 Iowa 08=85 Am. l)oc. 504. 
4 Woods. 0. C. 645 = 18 Fed. Cases 792 ; 24 
Georgia 346- 71 Am. Dec. 136 ; 2 Harris and 
Gill (Maryland), 91, ii. 18 B. 86. explained, 
(d) 1 C.L.J. 337 (349), followed. 

(2) Mortgage , subrogation , principle — Equity 
— Encumbrancer , prior and subsequent 
Purchaser , assignee of , rights of. 

When money due upon a mortgage is paid, it 
shall operate as a discharge of the mortgage, 
or in the nature of an assignment of it, as may 
best serve the purposes of justice and ju&t 
intent of the parties. It makes no difference 
whether the party, on payment of the money, 
took an assignment of the mortgage or a release, 
or whether a dicharge was made, and the 
evidence of the debt cancelled. The debt 
itself may be held still to subsist in him who 
paid the money, as assignee, so far as it ought 
to subsist, in the nature of a lien upon the land 
and the mortgage be considered in force for 
his benefit, so far as he ought, in justice, to 
hold the land under it, as if it had been actually 
assigned to him. 

The doctrine of subrogation is a doctrine of 
equity jurisprudence. It does not depend on 
privity of contract express or implied, except in 
so far as equity may be supposed to be imported 
into the transaction, and thus raise a contract 
by implioatiox^ It is founded on the facts and 
circumstances of each particular case and on 
the principles of natural justice. While, there- 
fore, the doctrine will be applied, in general, 
wherever any person other than a mere volun- 
teer pays a debtor demand, which in equity or 
good conscience should have been satisfied by 
another, or where the liability of one person is 
discharged out of a fund belonging to another, 


Subrogation— (Concluded). 

or when one person is compelled, for his own 
protection or that of some interest which he 
represents, to pay a debt for which another is 
primarily liable, or wherever a denial of "the 
right would be contrary to oquity and good con-* 
science, the doctrine will never bo permitted, 
whore the application of it would work injus- 
tice to the rights (ft those having equal or 
superior equities (a). • 

A purchaser of the equity of redemption, U 
he discharges the prior encumbrance, cannot 
claim to be subrogated to his rights, to the pre- 
judice of the latter encumbrancer whose debt 
he had agreed to discharge (6). 

The representatives of the purchaser of the 
equity of redemption are not entitled to be 
subrogated to the rights of the prior mortgagee 
because they had constructive, if not, actual 
notice of the debt due to the later mortgagee, 
and of the circumstance that their assignor had 
assumed payment of it (c). Bisseswar Pros&d 
y. Lala Barnam Singh, 6 C.L.J, 134. 
Mookerjee and Holmwood, jj. 

References : — (a) 2 C.L.J. 288 (298), 5 Grant 
359, R. (b) 69 Missouri 529, R. (c) 16 M, 301, 

2 Sch. and Lef. 315, 3 Jones and La Touche 1, 

n. 

(S)^light to claim, when arises, —Sec Mort- 
gage (General), No. 25, 6 C.LJ. 46. 

Substituted securities. 

Principle on which, should be ascertained— 
See Mortgage (General^, No. 25, 6 C.LJ. 46. 

Substituted service. 

When may be accepted— -See Act I of 1895 
(Public Demands Recovery, Bengal), No. 1 
5 C.L.J. 555. 

Succession. * * 

(1 )— among Syrian Christians — Absence of 
special usage — Applicability of the Indian 
Succession Act — Dispute between mother 
and widow. 

* In the absence of any special usage or cus- 
tom, the Syrian Christian Community of 
Travancore are grove rned by the Indian Suc- 
cession Act, which embodies the enlightened 
views of large numbers of Christians, and which 
might therefore be applied to them as in con- 
sonance wifli|l^tice, equity and good conscience. 
So, in a dispute between the widow and the 
mother of a deceased Syrian Christian, it was 
held that both of them were entitled to a moiety. 
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Succession. — (Concluded), 

of hit* property. Geevarghese Maria y. Kochu- 
kurlan Marla, 22 T.L. R. 192* 

SadasivA Iyer, c.j., & Govinda Pillai, j. 

» (2) — of daughter among Hindu converts to 
Christianity — Hindu law— Custom— Act X of 
1865 — Object of Act XXI of 1850,— See Act X 
op 1865 (Succession), No. 2, 52 P.W.R. 1907. 

(3) See Customs (Punjab). 

Succession Act (Indian). 

See Act X op 1865. 

Succession (Property Protection) Act. 

See Act XIX op 1841. 

Succession Certificate. 

(i) Separate certificates in respect of different 
moieties of the same debt. 

It may not be proper for a Court to grant 
separate certificates, in respect of different 
moieties of the same debt, but, after it has done ! 
so, they cannot be regarded as a nullity, by a i 
Court, which is asked to order payment of the j 
debtor to which they relate. Sreeniyasa Iyen- 
gar v. Sundararaja Iyengar, 17 M.L.J. 37. 
Miller, j. 

Reference 27 A. 87, R. 

*(2) — grant of, to mother acting as guardian 
of minor son’s property— See Hindu Law 
Guardianship^, No. 1, 2 M.L.T. 246. 

Succession Certificate Act. 

See Act VII of 1889. 

suit. 

(1) Possession , suit for , by mortgagee , on de- 
fault of payment of interest — Suit for spe- 
cific performance Of contract — Contract to 
transfer immoveable property — Specific 
Relief Act, Ss . 12 qnd 21 (a)— Suit for re- 
covery of property based on title acquired 
under the morUfhge-deed , not a suit for 
specific performance — Money compensation 
not an adequate relief. 

A mortgage-deed contained a stipulation 
that the interest was to be paid half-yearly and 
it was provided, that in case of default the 
mortgagee would be entitled to take possession 
of the property and hold it for 15 years. Default 
in the payment of interest having occurred, the 
mortgagee sued for possession, iyeras contend- 
ed by the mortgagor that the suit for possession 
should be regarded as a suit for specific perform- 
ance of a “ contract for non-performance of 
jwhich compensation l in money is an adequate 


Suit.— (Comluded). 

relief ” within the meaning of S. 21 {a) of the 
Specific Reliei*Act. 

Held , that a suit like this was not a suit for 
specific performance of a contract (a). 

Held , further, that the suit could not be re- 
garded as a suit to enforce a contract to trans- 
fer immoveble property within the meaning of 
S. 12 of the Specific Relief Act, but that it was 
a suit for recovery of immovable property, 
based on a title acquired by the mortgagee 
under the terms of the mortgage-deed, {b) 
Kalka Singh y. Himayat Ali, 10 O.C. 218. 
Chamier, j.c. 

References'. — (a) F.C.A. No. 46 of 1903, F. 
2nd C.A. No. 239 of 1890, 5 O. C. 148, 6 O.C. 
107, R. (b) 2 O.C. 24, D» £ s. 1C Eq. 483, L.K' 
13 App. Cas. 523, 13 B.L.R. 312, C A. 231, 11 
A. 27, 26 A. 497, 2 A. 718, 23 M. 593, 23 A. 
285, R. 

* 

Suits of Civil nature. 

Right of hereditary joshi to recover marriage 
/ees from intrudcr-See Civ. Pro. Code, No. 11, 
3N.L.R. 47. 

Suits Valuation Act. 

See Act VII of 1887. 

Summons. 

Servico of, if essential for suit being conten- 
tious— See Transfer of Property Act, No. 16, 
11 C.W.N. 561. (P.C.) 

Sunday. 

Disposal of suit on — Irregularity — See Civ. 
Pro. Code, No. 290, A.W.N. (1907), 168. 

Surety. 

(1) Suit to recover debt from surety — Admis- 
sion by principal no evidence of amount of 
debt as against the surety. 

Held , that, in suit by a creditor to recover 
the amount of his debt from a person who 
had became surety for the debtor, an admission 
of the principal debtor as to the amount of the 
debt is not evidence as against the surety. 
Ram Bfhajan Lai v. Sheo Prasad, A.W.N. 
(1907), 293. 0 

Airman, j. 

Reference : — 17 Ch. D, 668, F. 

(2) Decree passed against— and the judgment 
debtor— Application for execution against the 
judgment-debtor alone— Liability of— See 
Limitation Act, No. 142, 8 Bom. L.R. 807 = 
31 B. 50. 
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Surety. — (Concluded) , 

(8) Under S. 545, Civ. Pro. Code, for due per- 
formance of appellate decree, whether liable to 
be proceeded against in execution— See Civil 
Procedure Code, No. 140, 109 P.R. 1900 = 1 
P.L.R. 1907. 

(4) -^or performance of appellate decree, 
whether could be proceeded against by way of 
execution — See Civ. Pro. Code, No. 269-5, 
125 P.R. 1900 = 94 P.L.R. 1907. 

(5) See Principal and Surety. 

Survey Hap. 

(1) Topographical — , value of, as evidence in 
cases of boundary disputes— See Evidence Act, 
No. 9, 11 C.W.N. 230. t 
' Syrian Christains. # . 

Succession among — Applicability of Indian 
Succession Act — Sec Succession, No. 1, 22 T.L. 
R. 192. 

* 

“ Tainati peon.' 1 

— and chowkidar, distinction between See 
Lease, No. 4, 6 C.L.J. 572. • 

Talukdar. 

“ Talukdar’s estate " — Interpretation — 
whether it includes estate owned by talukdar 
as assignee of a mortgage debt —See Act VI of 
1888 (Talukdaiu Settlement), No. 1, 9 Bom. 
L.R. 1122. 

Taluqdari Settlement Act* 

See Act VI of 1888 (Bombay). 

Tar wad. 

Improper alienation of Tarwad property of 
Karnavan— Suits by some junior members — 
Subsequent suit by succeeding Karnavan — 
Maintainability — See Limitation Regulation, 
No. 4, 22 T.L.R. 157. 

Tenancy. 

(1) Creation of — Payment of rent and ac- 

ceptance thereof, effect of, as to creation of 
tenancy — See Landlord and Tenant, No. 8, 
5 C.L.J. 9. , 

(2) Whether reservation of annual rent 
makes tenancy one from year to year— See 
Landlord and Tfnant, No. 21 , 11 C.W.N. 1124. 

Tenancy Act. 

(1) See Act XVI of 1887 (Punjab). 

(2) See Act II of 1901 (Agra, N.W.P.), 

<3) S$s Act XI of 1898 (C.B.). 

(4) See Act VIII of 1885 (Bengal). 


I Tender. 

(1) Tender of arrears of rent due — Tender , 
when legal and valid , effect of- -Cheque * 
tender by, if proper — Waive?— Cnrwnt coin 
— Interest, if chargeable after tender and 
before deposit in Court— Bengal Tenancy 
Act (VIII of mb), Ss t 56 and 61 — Deposit, 
effect of— Indian Coinage Act (XXIII 
of 1870) —Indian Paper Currency Act (XX 
of 1882) — Indian Coinage and Paper 
Currency Act (XXII of 1899). • 

A tender to be valid, must be made in the 
current coin of the realm (a). 

Under the Indian Coinage Act (XXIII of 
1870), the Indian Paper Currency Act (XX of 
1882) and the.Indian Coinage and Paper Cur- 
rency Act (XXII of 1899), legal tender includes 
coins and currency notes, and a tender by a 
cheque is not a legal tender. 

When a tender is actually made, but in a 
currency different from that required by the 
law, for instance by a cheque on a banker, the 
objection to the form of the tender may be 
expressly or impliedly waived by the creditor, 
and he will li3 deemed to have waived tho 
objection, if he rejects tho tender on the ground 
of tlie insufficiency in amount, or on some 
other ground, without making any objection 
to the legality of tho tender in point of 
quality (b). 

A tender is not vitiated, because a receipt is 
asked (c). Jag at Tarini Dasi v. Nabagopal 

Chaki, 5 C.L.J. 270 = 34 C. 305. 

Mookerjee and Holm wood, jj. 

References :—(a) 5 Co. Rep. 114-a, 2 Cr. and 
Jer. 15 = 37 R. R. 023 and 12 Wallace (U.8.) 
457, R. (5)2 Cr. and Jer. 15 = 37 R. R. 623; 
8 Dowling 442 = 59 Ii. R. 833 ; 5 Ycrger 599s* 
26 Am. Doc. 263 ; 1 and C. 764 ; 7 Wallace 
(U.S.), 447 ; and 4 C. 572, R. ( c ) 8 ^Dowling 
442 = 59 R. R. 833 ; 8 JA and W. 298, Ii. 

• (2)— of debt by debtor— Refusal by Creditor- 

Subsequent suit for recovery of debt— Debt- 
or failing to pay amount in Court — Effect 
on interest . 

A person cannot be mulcted in interest after 
he has offered the amount due on a certain- 
debt, if the amount has been wrongfully re- 
fused by the creditor. 

But when ike creditor brings his suit, it is 
the duty of the debtor on receiving intimation 
of the suit, to at once pay the money into 
Court. 
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Thus, where the debtor made a tender of the 
debt to the creditor which was wrongfully ref- 
used by* him, ftnd the creditor subsequently in- 
stituted a suit against the debtor, who, however, 
failed to pay the amount at once into Court, it 
was held that the debtor should not be liable for 
interest from the date of his tender until the 
dato of the suit, but that interest from the date 
of the suit up to thedate of realisation was to be 
a\«arded to the creditor. 

This interest need not be at the contract 
rate. Mating Shan v. Nvo Win, 4 L.B.R. 
108. 

Hartnoll, j. 

Reference 16 B. 141, Diss. 

(3) — of rent — Refusal— Running of interest 
— Tonder how kept good— See Act VIII of 1885 
(Tenancy, Bengal), No. 15, 11 O.W.N. 983. 

Tenure. 

(1) Under-tenure, whether ipso facto avoided 
by sale of the estate for arrears of revenue — 
See Act XI of 1859 (Revenue Sale Law), No. 
6, 6 C.L.J. 472. 

(2) See Permanent Tenure. 

(3) See Under-Tenure. 

« 

Third party proceedings. * 

Object of— when leave should be granted- 
refusal to give directions on summons amounts 
to a dismissal of third party — See High Court 
Rules (Bombay), No. 1, 9 Bom. L.R. 374. 

Time* 

(1) Whether, is of the essence of contract, 
determination of— Relief against forfeiture — 
See Execution-sale, No. 3, 6 C.L.J. 17C 

(21— being essence of contract — Reasonable- 
See Specific Performance, No. 1,11 C.W.N. 
946, (P.C.). 

Title. 

Question of propritary title— by whom to be 
determined— Decision of Assistant Collector — 
Appeal— See Jurisdiction (Civil and Revenue* 
Courts), No. 1, 4 A.L.J. 686. 

Tolls. 

(IV Breach of contract for— Measure of 
damages— See Contract Act, No. 35, 2 M.L. 

' T. 194. v / ■ * # 

(2) Collection of unauthorised, in markets— 
Penalty— See Act V-of 1884 (Local Boards, 

* Madras), No. 1, 17 MX. J . 637. 


Torts. 

(1) Joint tort-feasors or wrong-doers — Liabi- 
lity, joint * and several— Limitation- 
Limitation Act (XV of 1877), Ss. 7 and 8— 
Hindu Law—Mitakshara — Joint family , 
Manager or karta of— Discharge^ right to 
give a valid , for minor brother - Survivor- 
ship — Property inherited from inaternal 
uncle — Certificated guardian , concurrence 
of — Mesne jirofits, suit for — Co-owners , 
right of — <> 

Per Brett , J,— The liability of joint wrong- 
doers is joint and several, and the person to 
whom the wrong is done is entitled to sue them 
jointly or severally at his choice. The factor 
that the claim is barred by limitation as 
against one will tj not in itself free the others* 
from liability. 

Nephews inheriting property of their mater- 
nal uncle take the property as co-owners without 
the benefit of survivorship, and ihey cannot be 
held, under the Mitakshara Law, to have formed, 
in respect of that property, a joint family 
separate from their father, of which the eldest 
brother, on attaining his majority, became the 
manager or karta ; and the eldest brother has 
no power to grant a valid discharge in respect 
of debts due to his minor brother without the 
concurrence of the guardian, much less of a 
certificated guardian appointed by Court, of 
the property of such minor. When persons 
inheriting as co-owners have each of them 
distinct rights to a share, tho concurrence of 
the others is nob necessary to enable one of 
them to give a valid discharge for his special 
share (a). 

Per Mookerjee , J — Where several presons 
join in committing a tort, each is responsible 
for the injury sustained by their common act, 
and their liability is joint and several at the 
will of him to whom the wrong is done. He 
can sue any one or more of them at his elec- 
tion, and those who are sued cannot insist on 
having the others joined as defendants (6). 

The rule that in actions for wrongs indepen* 
dent of Contract, where several persons are 
entitled to sue in respect of a wrong done to 
them jointly, as for instance, in cases of injury 
to their joint property by trespass, conversion 
or negligence, they should in general all join 
as plaintiffs in the action, is not inflexible (c). 

When two persons have beew damnified by 
the same tortuous act, and have, jjfcrefore, a 
joint cause of action, one is entnle<$^o enforce 
his claim for damages, so fat as He Has been 
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Torts. — ( Continued). 

injuriously affected by the tort, although the 
claim of the other is barred by limitation (d). 

In the case of a joint Mitakshara family, 
where a right is vested in all the members 
jointly, the managing member may, within the 
meaning of S. 8 of the Limitation Act (XV of 
1877), give a discharge without the con- 
currence of the minor members of the 
family, and time may, therefore, run against 
all the members of the undivided family in- 
cluding the miner members thereof (e). 

Where on the death of a maternal uncle, his 
estate devolves by inheritance on his sister’s 
sons who at the time are undivided members 
of a Hindu family governed by the Mistakshara 
^TLaw, they take it as co-owners or tenants in 
common without benefit of survivorship (/). 

As a general rule, where a joint right to sue 
arises out of a tort, one or some of the holders 
'' of such right cannot give a discharge without 
the concurrence of the others, unless they are 
all partners or executors or members of a joint 
Hindu family, the manager of which bfis 
implied authority to bind all the members by a 
discharge given by him. The test to be applied 
is whether it is the intention of the parties 
that each of the persons in whose favour the 
obligation is created, is a creditor for the whole ; 
if so, a payment to one liberates the debtors 
against all the creditors ; if not, each is a 
creditor for his own share and cannot give a 
discharge for the whole obligation (g). 

The powers of a guardian appointed by the 
Court to take care of a minor’s property cannot 
be nullified, and the minor’s elder brother 
cannot give a discharge as regards the minor’s 
share without the concurrence of such guar- 
dian (h). 

S. 8 of the Limitation Act applies only to 
cases where the joint creditors or claimants 
are persons whose substantive right is joint, 
that is, where more than one individual pos- 
sesses the same identical substantive right; 
the section does not apply to persons whose 
rights are distinct and different, but who are 
* permitted to enforce such separate rights by 
one judicial jrtocess (i). Harihar Pershad y. 
Bholi Pershad, 6 C.L. J. 383. 

Brett and Mqokerjee, jj. 

References :~(a) 27 M. 300, R. ( b ) (1847) 1 
Exch. 74 R.R. 615; (1841) Car and 

Marsh 9^6); (1302) Y.B. SOEdw. 1 (Horwood) 
106; T.R. 648, 2 R.R. 684; (1815) 6 

Taunton 29; 16 R.R. 563; (1817) 6 M. and S. 


Torts* — (Continued). 

885; 18 R.R. 413; (1838)8 A. and E. 063; 47 R. 
R. 802; (1887) 12 E D. 58 (93); (1866) 8 Wallace 
1; (1836) 2 Sumner 338; (1806) l’Johnsen 290. 
(1878) 3 C. 353, R* (c) 26 C. 285 ; 2 C.L.J. 496 ; 
1 Q.B 665 R. (d) 25 C, 285 ; 5 East 407 ; 6 T.& 
766 ; 7 T.R. 279 ; 4 Car and Payne 152, R. (e) 4 

A. 512, 16 M. 436, 58 P.R. 1882, R. (/) 27 M, 300, 
It. 29 I.A. 156 ancf 25 M. 678, Expl. and D. 
{9)1 A. 313,2 Oh. 160, 5 C.LJ. 270-34 C. 
305 (321) ; 25 A. 155; 1 N.L.R. 24, R. (It) 
(1888) Bom. P.J. 141 and 14 C. 50, H. (i) 28 

M. 479 ; 14 C. 50 and 25 A. 155, R. 

(2) Abusive language — No special damage— 
Not an actionable wrong — 

The mere u§e of abusive and insulting lan- 
guage, apart from defamation, is not action- 
able, irrespective of any special damage. The 
remedy of the person aggrieved in the majority 
of such cases lies in the Criminal Courts. 
Maung Ky&w y. Tha Dun U, 4 L.B.R. 50. 
Haktnoll, j. 

References —20 C. 663, F. 15 Bom, L.R. 
161, R. 

(3) Servant delegating his authority — 
Damage caused by act of the delegate — 
Liability of master , 

Ordinarily a master is not liable for the neg- 
ligent acts of his servant, except when the ser- 
vant is acting within the scope of his authority. 
So, where a driver of a tonga entrusted it to a 
boy, having no authority so to delegate his 
powers, and having no emergency which neces- 
sitated such a delegation, and the tonga, owing 
to the boy’s negligence, caused damage to the 
plaintiff’s horse, held that the master is not 
liable for the hoy’s negligence, the case being 
governed by the rule embodied in S. 190 of the 
Contract Act, that a servant cannot ordinarily 
delegate his authority. * 

Obiter : — “There is # nothing to prevent 
prospective damages being assessed in an action 
on tort flardar Khan y. W. 0. Gilmore, 3 

N. L.R. 101. 

Drake -Brockman, j. c. 

References 64 L.J.Q.B. 474, F ; 66 L.J.Q. 

B. 122, 1). 

(4) Injuria sino damno— Failure to prove 
special damage , 

If there be sPright, and if there to- an in- 
fringement of that right, it is not necessary to 
show that there has bOen any subsequent 
injury ; and if the plaintiff’s undoubted right * 
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c Torts.-— (Concluded). 

has been invaded, he would be entitled to a 
remedy, whether any damage has accrued to 
him ormot. f 

e The principle ordinarily applied to actions 
of tort is that the plaintiff is never precluded 
from recovering ordinary damages, by reason of 
his failing to prove the special damage he has 
laid, unless a special damage is the gist of the 
action. Nga MyatHmwe y. Nga Yi, U.B.R. 
(1906), Tort, 9. 

Shaw, j. c. 

Referenced : — 10 M.T.A. 563, 11 ALLA, 7, 
6 I.A. 1D0, 11 W.R. 143, 25 VV.R. 547, 20 C. 1, 
U.B.R. (1897-1901), II, 231, R . 

Town and Yillage Lands Act (Lower Burma). 

See Act IV of 1898 (L.B.). 

Trade Marks. 

(1) Infringement of— Colourable imitation 
misleading the public — Ignorant and un- 
wary up-country purchaser — Likelihood of 
deception . 

A trader has a right to use any marks he 
pleases, so long as they are not calculated to 
mislead the public or infringe anybody’s trade- 
mark. 

In order to ascertain whether a trade-njark 
is calculated to deceive purchasers into the 
belief that they arc buying goods of one manu- 
facturer, when they are not his goods, the 
Court may look at the two marks in question, 
with its own power of forming an opinion, ac- 
companied by the evidence given in the case. 

In India, if the goods are despatched and 
sold up-country, the Court must also consider 
if the marks are calculated to deceive the 
incautious, ignorant Or unwary up-country 
purchaser. , 

The question in these cases is, not whether 
the mark complained * of has deceived, but 
whether it is calculated to deceive. 

t 

Per Sale, J. — A counterfeit t rale-mark may 
be defined as a trade-mark, which is either de- 
signedand used with the intention of deceiving, 1 
or which, by reason of its resemblance to 
another pre-existing and already established 
mark, is calculated to deceive, apart from any 
dishonest intention. 

It lies upon the plaintiff to establish affirma- 
tively that the marks of resemblance were 
accidental and not designed. 

If the plaintiff, having the opportunity, deli- 
berately, abstains from showing that the resern- 


Trade marks. —{Concluded), 

blance adopted by him was accidental and 
innocent, it necessarily follows that it was the 
result and outcome of deliberate design and 
intention. If the Court, on the facts before it 
must presuxic that the resemblance is not acci- 
dental, but intentional and designed, then, the 
imitation must have been designed with the 
object of deceiving. If the object was to deceive, 
then, the Court will presume as against the 
wrong-doer, that the means employed to cause 
deception were calculated to effect that purpose. 
This is the effect of the ruling in John Suiidt 
v. se Reddaway {a). 

It is only if the fraudulent design is negativ- 
ed that it becomes material to enquire whether 
the resemblance between tho two combina-* 
tions of marks was calculated to deceive. 

Evidence of experts or men in the trade 
cannot bo given to show whether or not a 
combination is such as is calculated to deceive 
the purchaser. It is a question entirely for the 
Judge. Evidence of facts, which may assist 
tins Judge to come to a conclusion whether one 
mark is a colourable imitation of another, may 
be given (5). 

In a suit for slander of title, malice in law 
is not sufficient, i. *».,itis not sufficient to show 
that the mark or combination of the plaintiff 
was falsely charged as a colourable imitation, 
without legal justification or excuse. Malice 
in fact must be proved. Nemi Chand Y. C. W. 
Wallace. 11 C.W.N. 537-34 C. 495. 

Macleam, c.j., CrKiDTand Woodroffe, oj. 

References:— {a) 32 C. 401, II. (b) L.R. (1899) 
App. Cas. 83, F. 

As to the old practice — L.R. 7, App. Cas. 
216(1882), II. 

Transfer. 

Plea in defence that transfer is invalid 
whether avails in subsequent suit by defendant 
•—See Limitation Act, No. 46, 17 M.L.J. 220. 

Transfer of district. 

(1) — ftomone Province to another— Jurisdic- 

tion to hear appeal — See Jurisdiction, (Ge- 
neral), No. 5, 5 C.L.J. 550. 0 

(2) Jurisdiction to hear second appeals from 
transferred area-See Appeal (Second Appeal), 
No. I, 11 C.W.N. 956. 

Transfer of Property Act. ° 

(1) Ss. 3 it 6 ‘— Benefit of one •xecufijjjjfc contract 
if actionable claim— Insolvent Mt (11 and 
12 Viet . , C #1), S 7 — Benefit of executory 
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Transfer of Property Act.— (Continued). 

contract , if can vest in Official Assignee 
under S. 7. * 

The benefit of an executory contract is an 
actionable claim within the meaning of S. 3 
of the Transfer of Property Act. It is such pro- 
perty m would vest in the Official Assignee 
under S. 7 of tho Indian Insolvent Act. Jaffer 
Meher Aii v. The Budge Budge Jute Mills and 
Co. , 11 C.W.N. 566 = 34 C. 289 (on appeal 
from* 10 C.W.N. f 755 = 33 C. 702). 

Maclkn, c.j. , Harington and Gkidt, jj. 

• 

(2) Ss. 3, it 09 — Notice , constructive — Know- 
ledge of solicitor acquired prior to employ- 
ment —English mortgage — Power of sale , 
sale under — Irregularity — Condition of sale 
— Depreciatory condition — Purchase with 
notice — Purchaser's tWe — Trying Court's 
appreciation of evidence T Interference 
on appeal— Plaint— Amendment-Specific 
Relief Act (I of 1877), S. 42. 

Knowledge of an agent, not acquired in th% 
matter for which he was agent, cannot be im- 
puted to a principal and used to upset a trans- 
action of a date before the agency commenced. 

A sale, purported to be held under a power of 
sale contained in an English mortgage, provided 
that “ the purchaser shall not be bound to 
see or inquire whether default has been made 
or otherwise, as to the necessity or expediency 
of the sale, or that the sale is otherwise impro- 
per or irregular, ” and that any such irregula- 
rity should not invalidate the purchaser’s 
title, and that the “ remedy of the mortgagor 
shall be in damages only.” It was found, how- 
ever, by the Court of first instance, upon a care- 
ful consideration of the evidence which was 
both voluminous and conflicting, that the 
mortgagees or their agents so conducted them- 
selves with reference to the sale that would-be- 

bidders as it were induced to leave, and that 

# 

the purchaser had notice of these circumstances 
within the meaning of S. 3 of the Transfer of 
Property Act. * 

Held, that thg case was peculiarly one, in 
which the Judicial Committee would be reluc- 
tant to reject the finding of the Judge who tried 
the case, provided there was sufficient evidence 
to support his finding, and that the sale was 
not a bona fide auction sale, and the purchaser 
having pureM^d with notice, it should be set 
aside. thftMliM Laloobh&i y. Day&l Mowji, 
11 C.W.N. 1109 (PtC.) — 9 Bom. L.R. 1062 = 


Transfer of Property Act.— (Continued). 

17 M.L.J. 465 = 4 A.L.J. 750= 6 C.L.J. 674 = 
2 M.L.T. 394 = 31 B. 566. ■ • . 

■* 

Loro Macnaghten, Lord Davky, Sir 
Andrew Scoble and Sir Arthur 
Wilson. 

(3) IS. 6— Reversionary interest, transfer of , 
invalid ~ Unregistered document, validity 
of , where value of property not speci fied in 
the deed , but exceeds Rs. 100. 

Held, that the transfer of a merely reversion- 
ary interest is invalid under S. 6 of the Transfer 
of Property Act (a). 

Held , further, that a document by which 
property exceeding Rs. 100 in value is transfer- 
red is invalid if not registered, although the 
value of the property is not specified in the 
deed. Sri Govind v. Balbhaddar, 10 O.C. 277. 

Greevan, a.j.c. 

References :—(a) 29 C. 355 (362), 21 A. 71 
(P.C.), 24 A. 94 (107 and 108), R. 

(4) S. 6— Agreement botween divided brothers 
as regards estate of a deceased divided brother 
—Widow of deceased brother not a party to 
the agreement — Validity of the agreement- 
See Hindu Law (Reversioners), No. 3, 17 
M.L.J. 505. 

(4-a)S. 6— See No. 1, supra . 

(5) S. 6 (a) Relinquishment by reversion- 
ers— See Hindu Law (Adoption), No. 3, 2 
M.L.T. 184. 

(6) S. 6 [a) — Spes succession is — Transfer- 
ability and reusability of— See Mahomedan 
Law (Succession), No. 2, 8 Bom. L.R. 781 — 
31 B. 165. 

(7) 6. 6, cl. (d) — Safa i of books— Jajmani 

Bahis —Right to act as hereditary guide, 
transfer of. * 

The sale of Jajmani Bahis (books in which 
lists are kept of pilgrims who have visited the 
place iij past years) is not forbidden by cl. (d) 
of*S. 6 of the Transfer of Property Act. A sale, 
however, of these books will not convey to the 
purchaser any right of the judgment-debtor to 
act as the hereditary guide of the pilgrims 
mentioned therein. Gopi Nath y. Jhandti, 
4 A.L.J. 712 = A.W.N. (1907), 282. 

Banerji and’AiKMAN, jj. 

(8) 8s. 6 and 67 — Mortgage o£ impartible zamin- 
dari by holder and members of his family 
standing in the line of succession to the 

c 59 
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zamindrai — Suit for$ale of mortgaged pro- 
perty and 'appointing receiver pending sale 
■ ■— Consent decree — & pes succcssionis— Civ, 

Pro, Code, 274, 503— Court's power to 
appoint receiver , 

’ In a suit instituted undoes. 67, Transfer of 
Property Act, for sale of the mortgaged property 
against 5 defendants, the then zamindar of 
Ammayanaikanor and 4 members of his family, 
who stood in the line of succession to the 
zamindari, the consent decree, which was 
sought to be executed, provided that the 
decree-debt should be paid off by instalments, 
that, in default, defendants Nos. 1 to 5 shall 
pay the balance outstanding, that the mortgaged 
property, including the zamindari then in 
' possession of the first defendant and to which 
the other defendants are entitled, shall stand 
liable, and that, in default, the plaintiff shall 
be at liberty to proceed against, and realise, the 
said amount with interest as provided in the 
decree by precept of Court from defendants 
Nos. 1 to 5 and the mortgaged properties. The 
decree, further, provided that, if the razinamah 
amount should not be paid olf in the life* time j 
of the first defendant and ho should be succeed- 
ed by a person, who was not a party to the 
suit, and such successor should object tfl pay 
the balance, the balance with interest should 
be paid by whichever of defendants Nos. 2 to 5 
should succeed to the zemindari, at whatever 
period, as soon as he should so succcod, and 
that, in default, the plaintiff should be at liber- 
ty to proceed against the remaining defend- 
ants in accordance with law and that, untilthe 
whole amount is to be realised, the mortgaged 
properties and defendants Nos. 1 to 5 should 
Btand liable. The * first defendant was the 
zemindar then in posnossion, but the member 
of the family next in succession, who subse- 
quently succeeded, had not joined in the mort- 
gage and was not a party to the above suit. The 
second defendant succeeded the first defendant. 
The decree-holder filed an execution petition 
against defendants 2 to 5 in the suit praying j 
for the sale of the mortgaged property and the j 
appointment of a receiver pending sale. Held, I 
that the provisions as to the event of the razina- 
mah amount not being paid in the life-time of 
the first defendant, were inserted with the 
object of keeping alive the right to execute the 
decree against defendants Nos, 2 to 5, in the 
event of none of them succeeding until further 
execution would, ‘but for such provisions, 
ha$e become impossible ; and that: the words 
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j “realise by precept of Court from the mortga* 

1 ged properties” include a power to sell the 
zemindari, so far as it might lawfully be sold 
and, therefore, clearly a power to sell in default 
the life-interest of the first defendant, the 
zemindar then in possession. As to the suc- 
ceeding life-interests of the other defendants in 
the zemindari, it was held that the docroe does 
not give any power to sell such life-interests 
until they take effect in possession ; that the 
interests, which defendants Nos. 2 to 5 have 
purported to transfer, would be in the nature 
of a mere chance of succession within the 
prohibition in S. 6 (a) of the Transfer of Proper- 
ty Act; and that, as S. 6 (a) renders such 
transfers unlawful on grounds of public policy ^ 
the Courts cannot allow fchfcm to be effected by 
means of consent decrees (a). 

Held, therefore, that the order of the lower 
Court directing the sale of the zemindari should 
be set aside; and that, as the second defendant 
had the advantage of the advances under the 
sfiit mortgage, which were made for protecting 
his right to succession, ho should be made 
personally liable on the docroe and that the 
decree-holder should, therefore, be allowed to 
amend the execution petition by inserting a 
prayer for execution against the second defen- 
dant, personally, and that the receiver appoint- 
ed by the lower Court should be retainod. 

Where a receiver has been validly appointed 
on the ground that the property was the 
subject-matter of the suit, and it, afterwards, 
turns out on appeal that the decree only oper- 
ates against the defendants, personally, the 
appellate Court has jurisdiction to maintain the 
receiver as a method of realising the decree 
amount from the judgment-debtor personally 
(6). Ramasami Naik y. Ramasawmi Chetty, 

2 M.L.T. 167 * 17 M.L.J. 201-80 M. 255, 

Benson and Wallis, jj. 

References: — (a) 8 Bom. L.R. 781, app - is 
M. 291, 10 A. 272, (1899) A.C. 114, 8 Bom. 

L. R. 818, 26 M. 81, 8 LA. 128, 11 B. 537 28 

M. 355, H, ( b ) 8 W.R. 10, 18 C. 188, 18 M. 437, 3 
25 M. 537, 28 M. 478, R. 

(9) 8$. 6 and 135— Actionable claim— Notice 
necessary. 

Where the following endorsements were sepa- 
rately made on the back of t^o contracts ; — (a) 

" ha to the whole of my righting) interest in 
this contract, I have sold the same to . . . * ’— * 

(b\ “ I have sold the whole of my right and 
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interest in this contract and (in) the goods men- 
tioned therein to. . . ” « 

Held , that what was transferred thereby was 
property ; that none of the exceptions to S. 6 of 
the Transfer of Property Act applied ; and that 
the subject of transfer was an actionable claim, 
rgquirillg notice, under S. 13.0 of the Transfer of 
Property Act, on the part of the transferee, to 
prevent any dealings prejudicial to himself. 
Hunsraj Morarji y. Nathoo Gangaram, 
9 Bom. L.R. 838. 

Jenkins, c.j., and Pratt, j. 

<•4# 

(10) Ss. 8 , 130 , ami 136 (before amendment by 
Act VI of 1900) — Meaning of actionable 
claim— Assignment «o/ lessor's right — Suit 
m by assignee against lessee for rent— Prior 
mortgage of leased property to lessee— 
Mortgagee's ( lessee ) right to set off mort- 
gage amount against lease amount — Trust 
deed by mortgagor (lessor) in 9 favour of his 
son — Principal and surety — Waiver of 
right to set off— Estoppel by conduct 

Under S. 130 of Act IV of 1882, before fts 
amendment by Act VI of 1900, a claim lias 
been held to bo not actionable unless it is “a 
claim in respect of a cause of action which has 
already matured, and which, subject to proce- 
dure, may be enforced by suit” (a). The 
words “ likely to become necessary ” in S. 130 
seem to point rather to a case in which, after 
the right of action has accrued, litigation is 
impending, than to a remote possibility of a 
suit at some future time, when the right to sue 
shall have actually matured. 

The word “debt” in S. 8, cl. (5) is not used 
in the widest sense, for, if so, it would cover 
the case of judgment debt which is excepted 
from the operation of S. 135. The word should 
be confined to such debts as fall within the 
general category of actionable claims. 

Where a person leased out his property for a 
monthly allowance, apd then assigned his right 
to receive the allowance, and thereupon the 
assignee sued the lessees for the amount so due, 
but the lessees having previously taken a 
mortgage of the same property, claimed to set 
oil the amount due to them from the lessor 
in respect of the mortgage on the date of the 
assignment, held that the set-off must be 
allowed, unless the right has been lost by 
waiver, estopped by conduct , etc. 

But as tie mortgagor had, by a deed of trust, 
executed subsequent to the mortgage, trans- 
ferred all his property to the trustee in trust 


Transfer of Property Ac b— (Continued), 

for his son after the payment of all his debts 
including the mortgage debt, and as the* 
mortgagee had, by a “ postponement* deed” 
executed by him, arranged with the trustee to 
place himself in the position of a second rrtorl- 
gagee, with reference to certain other creditors 
of the mortgagor, and as the mortgagor was a 
consenting party tS the arrangement, it must 
behold, that neither the mortgagor nor the 
persons claiming through him, can plead that 
the above action of the mortgagee disentitled 
him from relying on the personal remedy 
against the mortgagor, given to him by the 
mortgage. 

The trustee and the mortgagor, in the above 
case, did not dbeupy the position of a principal 
debtor and surety respectively, and the fact 
that the mortgagee had granted time to the 
trustee did not entail loss of the mortgagor’s 
personal liability to the mortgagee (b). 

The mortgagor’s son had * sued to set aside 
the lease on the ground that it was obtained 
by undue influence and fraud. The lessees con- 
tended that, if that suit should succeed, they 
would be entitled to a refund of the considera- 
tion paid for it by wav of the monthly payments 
and that as that would be an equity to which 
the lessor would be subject, his assignee wdtfld 
also*be bound by it, held that under Ss. 38 and 
41, Specific Relief Act, the award of compensa- 
tion and the amount thereof, in the event of 
the lease being so set aside, will depend upon 
circumstances as they shall exist at the time 
of the cancellation and that, therefore, any 
such possible equity in the pending action 
cannot be relied upon as a defence or even a 
temporary bar to the present action by the 
assignee. Arunachellam Chetty y. Subra- 
mania Chetty, 17 M. L.J. 87 « 30 M. 235. 
Subrahmania Aiy/r and Benson, *jj. 

References (a) 25 M* 610, R. t 18 A. 265, 
Appr. (b) 27 Beav. 349, 28 Beav. 341, I. p. C. 
50, 39 Ch. D. 636, 42 Ch. D. 610, R, 

(11) S. 10, effect of — Restraint upon anticipa- 
tion — See Act III op 1874 (Married Women’s 
Property), No. 1,17 M.L. J. 363. 

( 12 ) Ss, 10 , 1%, and 136- Gift subject to a power 
of revocation— Gift not repugnant to the 
original transfer. 

Where the defendants made a gift of certain 
property to the plaintiffs on the condition, that 
the laud would be liable to be taken back in 
the event of the plain tiffs^’* transferring it, held 
that the gift was a gift subject to a power of 
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revocation, and was not repugnant to the 
original transfer, under Ss. 10 and 12 of the 
Transfer of Property Act. The plaintiffs, 
therefore, were not the proprietors of the land. 

Mftkund Prasad v. Rajrup Singh, 4 A.L.J. 
708 — A.W.N. (1907), 278. 

f Banehji and Airman, jj. 

(12-a) S. 12— See No. 12, supra. 

$13) S. 41 -r-Ost visible owner -Benamidar — 
Purchase from the benamidar— Purchase 
for value without notice , limits of the 
doctrine of. 

No purchaser can protect himself against 
the claim of a real owner, merely by saying 
that he had no notice of the teal - owner’s title. 

A purchaser is not justified in shutting his eyes j 
and buying recklessly from a vendor without 
any inquiry, and resisting the real owner, on the 
ground that the real owner did not come for- 
ward. He must make some reasonable inquiry 
into title, before lio can take advantage of the 
doctrine of purchaser for value without notice, 
which could protect him against an undisoover* 
able and hidden equitable interest. When he 
has taken reasonable care to ascertain his 
vendor’s title, then, no doubt, if there is an 
equitable interest of which he could, by such 
reasonable care, discover no trace, tho doctrine 
of purchaser for value without notice may 
stand him in good stead. 

Reasonable care is to be expected from every 
one, who claims to have purchased free from a 
really existing right, equitable or legal, and 
when the purchaser has failed to exercise it, he j 
cannot claim that the real owner should be ! 
called on to prove his good faith and innocence 
instead. Zungabal Bhawani v. Bhawani 
Appaji, 9 Bom. L.B.- 388. 

Ba%ty and Pkatt, t j 

(14) S. 41- -Consent by guardian of— Minor 
owners — Minors not bound — Guardian not 
'person interested . ’ * 

Where a transferee from the guardian of 
certain minor owners is in possession of proper-** 
ty with the consent of the guardian, even if 
that consent is given expressly, it would not be 
a consent, which would pass the ownership to 
the purchaser within the meaning of 9. 41 of 
the Transfer of Property Act, inasmuch as the 
guardian giving the consent is^ not a person 
personally interested in the property. 

Where the property is the property of minors 
and another person is giving himself out to be 
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the owner, the persons interested could not be 
said to have givgn their consent so as to be 
bound by any transfers which the ostensible 
owner makes. Dambar Singh y. Jawitri 
Kunwar, 4 A.L.J. 181 = A.W.N. (1907), 72 
“29 A. 292. 

Stanley, c.j., and Burkitt, j. # ^ 

(15) S. 61 — Application o/, to Mahomedans 
— Sale by de facto guardian of Mahomedan 
minor — Effect on the minor. ' 

The sale by the mother, though made by her 
as de facto guardian of the minoj, the parties 
being Mahomedans, is not binding on the 
minor (a). 

There is no rulo of Mahomedan Law, which, 
precludes persons from claiming the benefit of 
the principle of equity embodied in S. 51. S. 51 
does not cease to apply, on the ground that 
Chapter II of the Act is not to be deemed to 
affect any rule of Mahomedan Law. A party, 
who acts under a mistake of law, may still act 
in^good, faith within the meaning of the section, 
and the question, whether the transferor of 
immoveable property believes in good faith that 
he is aboslutely entitled thereto, is a question 
of fact. Durgozi Row y. Fakir Sahib, 1 M.L. 
T. 483— 17 M.L.J. 9-30 M. 197. 

White, c. j., and Subrahmania Aiyar, j. 

References (a) 20 M. 734 ; 29 O. 473; 20 B 
199, Appr. and F, 

(16) S. 52— Lis pendens— Contentions suit, 
meaning of — Service of summons if essen- 
tial - Redemption , right of— Extinction of 
right on confirmation of sale in execution of 
mortgage decree. 

§ 

It is erroneous to hold that a suit, conten- 
tious in its origin and nature, is not contentious 
within the meaning of S. 52 of the Transfer of 
Property Act, until a summons is served on the 
opposite party. 

The true basis of the doctrine of lis pendens 
indicate^ (a). 

After a suit had been instituted to enforce a 
mortgage, but, before summons was served, the 
mortgagor granted a second mortgage. Pending 
this suit, the second mortgagee sued on his 
mortgage, without making the first mortgagee 
a party, and had the property §old. The pur- 
chaser got ample opportunity to redeem the 
first mortgage, whilst the sale proceedings in 
execution of the decree obtained by the first 
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mortgagee were still in progress but never 
offered to do so. 

Held that the purchaser’s right to redeem the 
property was extinguished, when the sale in 
execution of the first mortgagee’s decree was 
confirmed. Faiyaz Husain Khan y. Munshi 
Prag ^iarain, 11 C.W.N. 561 (P.C.) = 4 A.L.J. 
644 — 5 C.L.J. 563 — 17 M.L.J. 263-9 Bom. 
L.R. 656 = 2 M.L.T. 191 = 28 A. 339. 

• Lord Macnaghten, Lord Davey, Sir 
Andrews Scoble and Sir Arthur 
Wilson. 

Reference :--(a) 1 I). Gex. and J. 566 (1857), i 
relied on. 

(17) S. Ml — Lis pen dons — Alienation after the I 
institution of spit but beftye service of sum- 
mons — Contentious suit — Active prosecution 
of the suit . 

An alienation of.property, after the institu- j 
tion of the suit, but before the summons could 
be served upon the defendant, is affected by the j 
rule of lis pendens. 

Per Jenkins, c.j. — S. 52 imposes two condi- 
tions, (a) the existence of a contentious suit, 
and (6) that the transfer should be during its 
active prosecution in a Court of the kind describ- 
ed in the section. 

The word “contentious” in S. 52 is used to 
introduce into the section a condition that 
the suit must be real, and not collusive. It 
is impossible to think that it indicates a quality 
that cannot belong to a suit until service of 
summons, or that a suit, in other respects 
contentious, is not so, because the plaintiff may ' 
have been unable to serve the summons on the ; 
defendant. 

Sernble. — It $| worthy of consideration whe- 
ther the risk of the hardship to the purchaser 
could be diminished by requiring a lis pendens to 
be registered, before it can bind transferees for j 
value. ! 

Per Beaman, j. — The word “ contentious” in 
S. 52 qualifies the whole doctrine of lis pendens, 
that is to say, there can be no lis pendqns with- ; 
out a contentious suit. The expression, 

“ during the«active prosecution,” in the sec- 
tion, subject to that qualification, defines the ; 
point of time, at which the rule comes into 
operation. The former conditions the existence I 
of lis pendens, the latter fixes the commence- ; 
ment and continuance of its existence. 

From the moment a suit of any sort what- J 
ever, except only collusive suits, is filed, it is j 


j potentially contentious. Andfor the purpose of 
bringing the rule of lis pendens into operation, 
there must be an active prosecution of that suit, 
i What is or what is not an active prosecution 
j must be, from the very nature of the terms 
employed, always in some degree a question of 
j fact. Krishnappa Yenkaraddi v. Shiwappa 
| Tlmaraddi, 9 Bom. L.R. 530 = 31 B. 393. 
Jenkins, c.j., and Beaman, j. 

(18) i S. Ml— Lis pendens— Conveyance pending 
a suit — Effect of alienation. 

The doctrine of lis pendens is not based on 
the equitable doctrine of notice, but on the 
ground that it is necessary to the administra- 
tion of justice that the decision of the Court in 
a suit should *be binding, not only on the liti- 
gant parties, but on those who derived title 
from them pendente lite, whether with notice 
of the suit or not. 

The effect of the doctrine of lis pendens is, 
not to annul the conveyance made in contra- 
vention of it, but oijly to render it subservient 
to the rights of tho parties to the litigation. 

Tho doctrine is not applied so as to affect the 
title of the alienee of a defendant, by virtue of 
a claim, not interfering wi I h the title of the 
plaintiff in the pending litigation. Nathftji 
Anfndrav Patil v. Nana Sarjerao Patll, 
9 Bom. L.R. 1173. 

Ru shell and Knight, jj. 

(19) S. 52 — Application for leave to sue in 
forma pauperis — Mortgage before application 
was granted —Contentions suit or proceeding — 
See Hindu Law (Widow) No. 18, 4 A.L.J. 795. 

(20) Ss, Ml, 8fi and 87 — lis pendens— decree 
nisi for foreclosure— private sale of property 
before final decree — effect of. 

A decree for foreclosure under section 86 of 
the Act is a decree nisi and not a final, decree, 
and the suit in which it is passed does not 
terminate until an order absolute for foreclosure 
*is made under 8. 87. A purchase made beforo 
the passing of the order absolute is a purchase 
pendente life and tho purchaser is bound by the 
order absolute for forclosure, although he is 
not made party to it (a). Par so tarn v. Chheda 
Lai, 3 A.L.J. 675 = A.W.N. (1906), 283 = 29 A. 
76. 

Banerji, j. 

References :--(«) 23 A. 331 and 22 B. 939, It. 
and F. 1 A.L.J. 288, Distd, 

(21) S. 53— Fraudulent transfer of moveable 
property to the prejudice of creditors — Good. 
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faith and consideration — C&nsideration in 
* part discharge of debts, 

Whefd property sought to be assigned is not 
immoveable property, S. 53 has no direct 
application* and the question must be deceided 
by a reference to general principles of justice, 
equity and good conscience. Each case must 
depend upon its own circumstances, and in 
all the question is 6ne of fact, whether the 
transaction is bona fide or is a contrivance to 
defraud creditors (a). 

It may be stated, generally, that a deed 
is void against creditors, when the debter is 
in a state of insolvency or when the effect 
of the deed is to leave the debtor without 
the means of paying liis present <febts. If this 
is the condition of the debtor or the conse- 
quence of his act, it is not sufficient to render 
a deed valid that it should be made upon good 
consideration ; for a good consideration does 
not suffice, if it be not also bona fide (6). 

There is nothing in S. 53 to prevent a credi- 
tor being given preference, provided nothing 
more is done by the transaction, either with 
reference to the transferor or transferee, so as 
to injuriously affect the creditors of the former. 

Bpt, if the transaction is entirely invalid as 
against the creditors, it cannot be allowed to 
be treated as partly valid, even to the extent 
to which the consideration for the deed of 
assignment went in discharge of the executant’s 
creditors. It is open to these satisfied creditors 
to protect thomselves, by discharging the claims 
of the executant’s other creditors, at whose 
instance the transaction is voidable. Chidam- 
baram Chettiar y. Sami Iyer alias Aruna- 
chalamaiyar, 16 M.L.J. 427 = 1 M.L.T. 851 
-■80 M. 6. 

(22) S. 55 — Fraudulent transfers — Barred 
debt 9 forming part of consideration for 
transfer — Evidence of fraud — Onus of proof 
of fraud. 

The mere fact that one creditor is preferred 
to another docs not, in itself, render the trans- 
action in favour of the preferred creditor 
voidable under the section. It is for the. Courts 
to say, on the evidence taken as a whole, 
whether it is sufficient to warraut the infer- 
ence that the transfer was made, with the 
intent to defeat or delay creditors ; and such 
an intent must be established affirmatively, by 
the person suing for the declaration that a 
sale-deed is invalid a% against him, as being in 
Jraud of the creditors. * 
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The fact that a barred or irrecoverable debt 
is set up as part qf the consideration for the 
transfer is,,no doubt, an element in the case, 
which'must be taken into consideration. It is 
some evidence of fraud, but a finding of that 
sort is not so strongly suggestive of a fraudu- 
lent intent, as a finding that the debts, let up 
as part of the consideration, have never existed 
and was fictitious. 

The difference between the amount of the 
debt found due and the value of the property 
at the date of the sale, must not only be sub- 
stantial, but it must be so gross tin necessarily 
to indicate that the transferor, when he exe- 
cuted the sale-deed, did so, with the knowledge 
that the value of the property was greatly in 
excess of the amAunt of the debt. Hanifa Bib! 
Saheba v. Punnamma, 17 M.L.J. 11. 

White, c.j. and Wallis, j. 

Reference is M. 188, I). 

(28) S. 53 — Conveyance in fraud of creditors 
— Suit to declare same void— Parties — 
Maintainability — Transfer in favour of 
creditors not void merely because it gives 
preference- — Creditor's participation in 

fraud “ Good faith ” — Interpretation of 
Statute — Statutes in pari materia— Stat. 13, 
Eliz, Chap . 5, S. fi “Bona fide.” 

A suit to set aside a conveyance alleged to be 
fraudulent within the moaning of S. 58 of the 
Transfer of Property Act must be brought by or 
on behalf of all the creditors (a ) . 

Where a debtor purported to convey his 
properties for adequate consideration, for the 
purpose of paying off some only of his creditors, 
and it was proved that the debtB were genuine 
debts and were all discharged fpt of the con- 
sideration for the conveyance, 

held — that the transfer was not voidable 
under S. 58 of the Transfer of Property Act. 

It is not enough, in order to support a con- 
veyance or transfer as against creditors, that 
it be made for valuable consideration. It 
must also be bona fide, 

A mere fraudulent intent on the part of the 
grantor alone will not invalidate \;he transfer, 
if it is for valuable consideration and there is 
no want of good faith on the part of the grantee. 

A creditor to whom such a transfer is made, 
however, occupies a more favoured position than 
a person who purchases for present considera- 
tion. For, in the absence of a law of bank- 
ruptcy, a preferential transfer of property 
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to one creditor cannot be declared fraudulent 
as to other creditors, although the debtor, in 
making it, intended to defoat their claims, and 
the creditor had knowledge of such intention. 
If the only purpose of the creditor is to secure 
his debt, and the property is not worth 
materially more than the amount of the debt, 
the transaction is not fraudulent. If, however, 
the transfer is not in reality a preference of 
an actual debt, but is a mere colourable device 
to place the debtor’s property beyond the reach 
of his creditors, or if the transaction extends 
beyond the necessary purpose of a more pre- 
ference, so as to secure to the debtor some 
benefit or advantage, or to unneccssairly hinder 
and delay other creditors, the transfer is 
fraudulent. ‘ * 

• *• 

Stat. 13, Eliz. Ch. 5, S. 6 and the third 
paragraph of S. 53 of the Transfer of Property 
Act compared, and held that reference to 
English authorities bearing on ’the interpreta- 
tion of the expression “ bonafule" in the for- 
mer enactment, for the purpose of interpreting 
the expression “ good faith ” in the latter, is 
not only legitimate but essential. 

The English and Indian authorities reviewed. 
Lala Hakim Lai y. Mooshabar Bahoo, 11 
C.W.N, 889 = 0 C.L.J. 410— 31 C. 999, 

Mookeiuee, and Holm wool), jj. 

References: — (a) 16 13. 1; 27 13. 140; 9 
C.W.N. 225 = 32 l.A. 1, 11. 

(24) S. 54 - Transfer of immoveable property 
valued less than Us. 100 — Delivery of pos- 
session — Transferee in possession from be- 
fore date of sale. 

Where immoveable property valued at less 
than Rs. 100 ig sold, such sale must be either 
by a registered instrument or by delivery of 
possession of property. Where there is no deliv- 
ery, because the vendee has been in possession 
of the property from before the date of sale, and 
there is no registered instrument, the sale is 
invalid. Sibendra Pada Banerji y. Secretary 
of State for India in Council, 5 C.L.J. 390 = 
34 C, 207. 

Mookehjee and Holmwood, jj. 

Reference :—22 C. 179, D. 

(25) S. 54, not applicable to Ber »r— Necessity 
for registration of sale deed — Bale of equity of 
redemption— See Sale, No. 2, 3 N.L.R. 72. 

(26) 8. 55, CL (1) (6), (4) (b) ~ Nature of 
vendor’s lien — Vendor *s possession whether 
adverse — Onus of proof. 
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Both in England and in India, under the 
Transfer of Property Act, the vendor’s lien for 
unpaid purchase money is non -possessory. He 
is only entitled to retain the title-defids and 
to a charge for the unpaid purchase money. • 

Even assuming that the onus of showing that 
the possession of unpaid vendor was not adverse 
rests upon the veifdeo, hold, that, in that parti- 
cular case, the onus was pufficiently discharg- 
ed by the extract from the village accounts, 
which showed that, after the conveyance, the 
putta was transferred in the name of the vendee 
(a). Yelayuda Chetty y. Govindasamy Naieker, 
17 M.L.J. 450 — 30 M. 524^3 M.L.T. 10. 

White, c. j., and Wallis, j. 

Reference (a) 11 C. 229, R. 

(27 ) S. 56 (2) — Application of principle of, to 
sales in Burma— Sec Sale, No. 1, U.B.R. 
(1907), Evidence, 1. 

(28) Ss. 55 (4) (b), 57 (a)— Application of, to 
the Punjab— See Insolvency, No. 3, 148 P.R. 
1907. 

(29) S. 55 (5) {d) f applicapility of principle of, 
to Court sales— Sale of property subject to 
charge for maintenance — See Contract Act, 
No. 30, 17 M.L.J. 250. 

(30) 8s. 55 and 50 — Assignment of mortgage 
right pending suit on mortgage —Insuffi- 
cient attestation of the mortgage deed — 
Discovery of this defect after assignment — 
Suit by assignee for refund of purchase 
money — Specially covenant protecting 
assignor from liability — Effect of. 

A mortgagee assigned all his rights under the 
mortgage bond, after instituting a suit on he 
bond against the mortgagor. At the time of 
assignment, both parties were ignorant of the 
fact that the bond was attested by only one 
witness, contrary to fe. 59. The assignee spe- 
cially covenanted that the assignor (mortgagee) 
shall not be liable for any defect in the claim 
transferred and assigned or responsible for any 
sum of money that may not be recovered by 
tho assignee. Subsequently, the above defect 
was discovered and the assignee brought a suit 
for declaration that the assignment was void 
and for a refund of the consideration paid by 
him to the assignor for the assignment. 

Held, that the assignment was not void, and 
that the assignee was not entitled to the re- 
fund, in view of the specialconveiiant referred to 
above, Assuming that the technical informa- 
lity in the mortgage deed would constitute a 
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fr '■ * 

breach of the covenant, by the vendor, 
under S. 55, the special covenant, upon which 
the voijdor (mortgagee) relies, negatives 
the statutory covenant that the interest which 
thfe seller professed to transfer subsis- 
ted. In other words, there is a contract 
to the contrary, within the meaning of S. 
55. Non-compliance with 1 the rule laid 
down in S. 59, as to attestation by witnesses, 
doqp not render the personal covenant to pay 
the debt void. With reference to bonds for 
money, which purported also to mortgage 
immoveable property for the debts, but which 
were not registered as required by the Registra- 
tion Act, the non-registration has been held not 
to affect the validity of the contract to pay the 
debt, and there is no real difference between the 
two cases. 

Whether a particular affirmation of the qua- 
lity of a specific thing sold is conditional, and 
the transaction is to be null, if the affirmation is 
incorrect, is only a question of the intention of 
the parties to be decided by the circumstances 
of each case. Where, in addition to the affir- 
mation, there is a separate warranty also in the 
agreement, the existence of such separate 
warran ty shows that the matter of the warranty 
is not a condition or essential part of the con- 
tract, but that the intontion of the parties w&s 
to transfer the property in the subject of the 
sale at all events. In such cases, if the sale is 
made in good faith and there is a breach of the 
warranty, a purchaser is entitled only to com- 
pensation for the breach of the warranty and 
the sale is not even voidable. The present is an 
a fortiori case, inasmuch as the vendee (as- 
signee) has chosen to contract to take the claim 
with all its dofocis, and to hold the vendor not 
responsible for tho coroquenees. Sadu Kavaur 
y. Tadepally Basaviah, JL M.L.T.. 410=17 
M.L.J. 107 = 30 M. 284. 

White, c. j., and Si&hahmania Aiyak, j. 

References 26 0. 78, Appr. 18 M. 29, not 
approved , 12 B. 7. Dist. 

(31) Ch. IV — Mortgage by mortgagee of bis 
rights as such, but without assignment— 
Rights of sub-mortgagee and cf puisne mort- 
gagee— Meaning of “ mortgaged property” — 
8ee Sub-Mortgage, No. 1, 4 A.L.J. 273. (F.B.). 

(81- a) S. 57 (a)— See No. 28, supra. 

c* 

(32) S. 58 (cV— Mortgage by conditional sale 
—Date of repayment essential— See Mortgage 
(General), No. 15, ll b f W.N. 400. 


Transfer of Property Act. -* (Continued). 

(3’2-a) S. 59 — See No. 30, supra. 

(33) Ss. 59 and98— Redemption and renewal 
of kanoni mortgage— See Mortgage (Redemp- 
tion), No. 10, 2 M.L.T. 161. 

(34) Ss. 59, and 100 — Document invalid as a 
mortgage , effect of, in creating a charge— 
Construction. 

A document, which fails to com »ly with the 
requirements of S. 59, and is, in consequence, 
not a valid mortgage, can, nevertheless, operate 
to create a charge, upon the property mention- 
ed therein, under S. 100, on the principle that 
legal effect should, if possible, be given to a 
legal intention clearly expressed (a). Nellakan- 
t&m Iyer y. Madasami Tuvan, 17 M.L.J. 39. 
Bkn 80 N and Russell, jj. 

References :-(a) 24 M. 399, 11. 26 C. 78, 
Diss. 

(34 -a) S. 60— 'Right of one of several mort- 
gagors to redeem the whole mortgage — See 
Mortgage (Redemption), No. 23-a, 22 T.L.R. 
91. c 

(35) S. GO -Sec Mortgage (Redemption), 
No. 4, 4 A.L.J. 74. 

(36) Ss. 62 and 63 — Mortgage — Redemption — 
Limitation Act , sch II, art 134 -Mortgage 
by mortgagee's donee purporting to be of a 
proprietary interest in the mortgaged pro- 
perty- — Foreclosure. 

Under ordinary circumstances, a mortgagor 
cannot, before the time lhnited for payment to 
tho mortgage expires, take proceedings to 
redeem the mortgage (n). 

The widow of a usufructuary mortgagee in 
possession made a gift of the mortgaged pro- 
perty to A.H. The donee mortgaged part of 
the property, the subject of this gift, to P.N., 
purporting to mortgage the full proprietary 
interest in the property. P. N. too a proceedings 
for foreclosure against A.H. as absolute own- 
er and obtained foreclosure and possession 
of the property. Held, on the finding that 
P. N. acted bona fide and had no reason to sup- 
pose that A.H. was not, as he represented him- 
self to be, the full owner of tho property mortga- 
ged, that P.N. was entitled, as against the 
representative of the original mortgagor, to the 
protection afforded by article 134 of the second 
schedule to Act No. XV. of 1877 (b). Husenl 
Khanam y. All Husain Khan, A.tvN. (1907), 
133=4 A.L.J. 375 = 29 A, 471. 

Stanley, c.j. and Burkitt, j. 
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References : — (a) 14 Sim. 427, 5 B. 22,8 A. 
95, L.E. 1900, 1 Ch. 142. R. *(b) 25 M. 99, 28 
B. 614, D;9A. 97, 14 M.I.A. 1, 15 B. 583, 
20 A. 482, 22 B. 225, 24 M. 471, 27 B. 373, It . 

(36-a) S. 63-rSee No. 36, supra. 

(37) ^ 65 — See Mortgage (General), No. 9, 

2 1V1.L.T. 36. 

(37-a) S. 67 — See No. 8, supra. 

(3^) Ss. 67 and 99— Mortgage- -Money decree by 
mortgagee — Transfer of the decree— Assignee 
bound by provisions of S. 99. 

The transferee of a money decree obtained 
by a morgageo against his mortgagor is bound 
by the restriction imposed upon the mortgagee 
■Ay S. 99 of the Transfer of Property Act. He 
can, therefore, in execution of * his decree, at- ^ 
tach the property, but he shall not be entitled 
to bring the mortgaged property to sale, other 
wise than by instituting a suit *mder S. 07 of 
the Act. Clih&gan Guman y. Lakshman Da- 
gdu, 9 Bom. L.R. 728-31 B. 462. 

! 

Chaniuvarkar and Beaman, jj. • i 

(39) Ss. 67 and 99— Sale of mortgaged property j 
otherwise than under S. 67 — Void or void - j 

able — Remedy bya pplication or suit — Juris- j 
dicition — Right of redemption — Civil Pro- 
cedure Code, S. 24 4— Sale, confirmation of. 

Held (by the Full Bench), that a sale held in 
contravention of the provisions of S. 99 of the 
Transfer of Property Act is not a nullity, but an 
irregular and voidable sale. 

Such a sale can bo avoided by an application 
under S. 244, Civ. Pro. Code, before or after 
confirmation of the sale, on the ground that 
the provisions of S. 99 of the Transfer of Pro- 
perty Act have been contravened ; but, if the 
application is made after confirmation, the 
applicant has to prove further that, owing to 
fraud ©r/Other reasons, ho was kept in igno- 
rance Of the sale proceedings and the? proceedings 
preliminary to sale. Ashutosh Sikdar y. Behari 
Lai Kirtunia, 11 C.W.N. 1011 (F.B.)=6 C.L.J. 
320. 

Rampini, c . j . , Brett, Mitka , W OtftlROFFE 
and Mookerjek, jj, 

(40) Ss. 67 and 99— Money decree in favour of 
mortgagee— Transferee of money decree 
— Sale of mortgage property— Ss. 222,233 
of the C.P. Code— Attachment of mortgage 
property for*money -decree. 

A transferee of money-decree obtained by a 
mortgagee is prohibited from selling the mort- 
gaged property in execution of such decree, as 


the transferee, by virtue of Ss. 232 and 233 o # 
the Civil Procedure Code, takes the decree sub- 
ject to the conditions proscribed m S. 99 pf the 
Transfer of Property Act. The fact that it is 
not open to the transferee to institute a suit, 
under S. 67 of the Act, as he is not the mort- 
gagee, does not relieve him from the condition 
of not bringing it to sale otherwise than under 
S. 67 of the Act (a). 9 

There is noting in S. 99 of the Act to prohi- 
bit the attachment of mortgaged property. 

JeeYarathanam Moodeliar v. Srinivasa 
Moodeliar, 17 M.L.J. 503. 

Benson and Wallis, jj. 

References:— [a) 27 A. 450, Diss. 9 Bom. 
L.R. 728, Appr. 22 C. 813, R. 

(41) S. 68— Anomalous mortgage — Personal 
covenant to pay — Decree for sale • 

Held, that, where a mortgage of a usufruc- 
tuary character contains a personal covenant 
to pay, the mortgagee is entitled to sue for sale 
of the property, on the basis of such a covenant. 
Sardar Singh v. The Collector of Bhahjahan- 
pur, 10O.C. 14. 

Scott and Chamier, j. c.l.c. 

References : — 24 C. 677 and 12 A. 203, Iv, 
27 I\f. 520, followed. 

(12) S. 68, cl. (c) — Dispossession of mortgagee 
by mortgagor, effect of— Seo Mortgage (Usu- 
fructuary), No. 1, 6 C.L. J. 143. 

(42-rt) S. 69 — See No. 2, supra. 

(43) S. 72 — Mortgage — Redemption — Mortga- 
gee paying a simple money - decree to save 
mortgaged property from sale — Charge — 
Malikana — Condition for recovery by sepa- 
rate suit — Set-off in account. 

A property in po.sscssfbn of certain usufructu- 
ary mortgagees was put up for sale in execution 
of a decree on a simple money bond of a prior 
date. The mortgagees paid up that decree, 
and prevented the sale. Held , that the mort- 
gage being made after the date of the simple 
money bond, the mortgagees had an interest in 
protecting the mortgaged property from sale 
and were entitled to recover the amount of the 
simple money decree paid to save the property 
from sale, when subsequently the mortgagors 
sought to redeem the property. 

In the mortgage deed the mortgagees had 
covenanted to pay Rs. 1,000 as malikafia to the 
mortgagors. This was alleged not to have been 
paid up to the day the suit for redemption was * 
* c 5$ 
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* brought. Held, that the mortgagors were en- 
titled ^o the malikana allowance which should 
be credited to them in taking the accounts. 
The fact that under the terms of the deed the 
malikana could be recovered by a separate suit, 
would not prevent its being set-off at the time 
of redemption. « 

Where only some of the mortgagors executed 
farther mortgages in favour of the mortgagees 
covenanting to pay the mortgage debts 
with th$ money payable on the prior mortgage 
held that this would not preclude the mort- 
gagors as a body from exercising their right 
to redeem the earlier mortgage only. Muham. 
mad Husain v. Sheodarshan Das, 4 A.L.J. 
176-A.W.N. (1907), 71. 

Stanley, c.j., andBuRKrrr, j. 

(44) K. 74 — Mortgage — Sale of mortgaged irro~ 
perty — Price applied to payment of mortgage 
debts — Payment not made by purchaser, 
but by mortgagor. 

A mortgagor sold certainp roporty, which war 
subject to two mortgages, and it was agreed 
that the bulk of the consideration money should 
by paid by the purchaser to the mortgagees. 
The purchaser paid off the amount due on the 
fifsfc mortgage, but not that due to the second 
mortgagee. Held, on suit by the second mort 
gagee for sale, that the purchaser was not 
entitled to set up the first mortgage as a shield 
inasmuch as it had not in reality been paid off 
by him, but by the mortgagor, his vendor. 
Baijnathy. Murlidhar, A.W.N. (1907), 85 = 

4 A.L.J. 349. 

Burkitt, j. 

Befercncc : — 27 A. 400, F. 

(45) S. 76 (c) — Mortgagee, when bound to pay 

Government revenue — Construction of 

mortgage deed. 

* 

Under S. 76, cl. (c) of the Act, a mortgagee 
is bound to pay the revenue, only in the absence 
of a contract to the contrary, and if he is able 
to pay the same out of the income of the pro- 
perty in his hands ( a ). 

A mortgage deed provided that the mortgagee 
was to appropriate for interest on the amount 
the rent of paddy and Rs. 20 less the Government 
revenue, which was to be paid to the mortgagor 
by the mortgagee, pending the«transfer of patta 
to the name of the mortgagee. Held, that the 
mortgagee, by tfee contract between the parties 
which allowed them fo appropriate the income 
less 4 the revenue, both of them 4 ascertained | 
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amounts, was not liable to pay a subsequent 
increase in the assessment payable to Govern- 
ment (b). Panigatan Kanaran y. Raman Nair, 

17 M.L.J. 517. 

Sankaran Nair, j. 

References (aj S.A. 525 of 1905f D; (5) 
14 M.L.J. 488, B. 

(46) Ss. 76, 84, 89 and 92— See Mortgage 
(Redemption), No. 1, 5 C.LJ. 192. * 

(47) S. 78— Existence of gross negligence— 
Failure of prior mortgagee to get possession 
of title-deed — Delay in registration . 

The existence of gross negligence, within the 
meaning of S. 78 of the Act, must be deter- 
mined according to the circumstances of each 
case, and one of the circumstances to be taken 
into consideration is that, in this country, 
universal registration exists. Failure on the 
part of a prior mortgagee to get posse ssion of 
title-deeds is not, therefore, in the absence of 
reasonable explanation, necessarily to be impu- 
ted to him as gross negligence (a). 

Delay in getting the mortgage registered, 
which had the effect of enabling the mortgagor 
to effect a second mortgage, would not make 
the prior mortgagee’s failure to obtain the 
possession of title-deeds amount in law to gross 
negligence. Rengasawmy Haiken y. Anna- 
malai Mudali, 17 M.L.J. 499. 

Wallis and Miller, jj., 

References :—(a) 2 C.W.N. 750, F. L.R. 7 
H.L. 135, L.R. 26, Ch. D. 482, 9 Haro 449, 

18 B. 444, referred to; 12 M. 429, 13 M. 383, 
12 M. 424, 15 M. 268, 4 M.H.C.R. 869, D. 

(47 -a) S. 84— Seo No. 46, supra. 

(48) S. 85-- Par ties- Parties claiming adversely 
to mortgagor , if necessar y parties — Contract A<;t 
(T of 1872), S. 28 — Illegal contract. 

S. S5 of the Transfer of Property Act does 
not require persons who claim adversely to the 
mortgagor to be made parties (a), 

A mortgage contract is not illegal within the 
meaning of S. 23 of the Contract Act, merely 
because the mortgagors were entitled only to a 
half share and not the whole of the property 
mortgaged. Jogo Mohan Deb Laskar y. 
Daudoong Burman, 12 C.W.N. 94. 

Mitra and Caspbrsz, j. * 

Bcference :—{a) 82 C. 746, F. 

(49) Ss 85— Suit on mortgage— Patties— No* 
tice — Person not known to be interested and 
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not made a party , if bound — Representation 
of debtor ' s estate by adult heirs only — Suit 
to redeem brought after sale — Limitation — 
Limitation Act (XV of 1877), Sch . II, Art. 

12 (a). 

In a suit to enforce a mortgage, the mort- 
gagee made one only of two persons, who 
represented the estate of the mortgagor, a party 
defendant, not having notice of the existence of 
the other. 

Held that the fitter was bound by the decree 
obtained by the mortgagee, and his interest 
passed at the sale held in execution of the 
decree (a). 

^ That, for the purpose t>f the suit, the estate 
of the mortgagor w%s sufficiently represented, 
as the person who was sued was alone in pos- 
session of the mortgaged property, and the 
other person, a minor, was not known to the 
mortgagee, and his interest did not appear to 
have suffered by reason of his not being made 
a party ( b 

» 

Sharf addin, J. — A suit by the latter to 
redeem the mortgage, after the property had 
been sold as above, could not succeed without 
the sale being set aside, and not having been 
instituted within one year of his attaining 
majority, was barred under Art. 12 (a) of Sch. 

II of the Limitation Act. Ram T&ran Gob warn i 
y. Rameswar Malta, 11 C.W.N. 1078 = 6 
C.L.J. 719. 

Rampini and Shabfuddin, jj. 

References : — (a) 21 A. 194, 28 C. 517, 6 B. 
515, relied on ; 4 C. 142, 7 A. 822, 14 C. 464, 

R. (6) 9 C.W.N. 201 = 32 C. 296=32 I.A. 23, 

F. 

(50) S. 85 —Applicability to mortgage suits 
in mofussil in Lower Burma— See Mortgage 
(General), l^To. 12, 3 L.B.R. 241. 

(51) S. 86 — No bar to a personal decree being 
granted for costs against mortgagor— See 
Mortgage (Conditional sale), No. 2, 3 N.L.R. 

* 97. 

(51-a) Si 86-*-See No. 20, supra. 

(52) 8s. 86* and 88 — Decree for sale on a 
mortgage— -rate of interest after date fixed for 
payment . 

Where a decred for sale on a mortgage gives 
interest after the date fixed by the decree for 
payments of the mortgage debt, it is not neces- 
sary that such interest should be at the cpn- 


CASRS. 83$ 

Transfer of Property Hot.— (Continued). 

tractual rate. Laehmi Naraln v. Uman Dat, 

A.W.N. (1907), 60=4 A.L.J. 219=29 A. 822. 
Stanley, c.j. and Burkitt, I. ** 

References 26 C. 39, 2 C.W.N. 249, JR. • 

(53) S. 87 — Final order for foreclosure or re- 

demptions. 2, Civ. Pro. Code— Decree- 
Right to redeem after due date fixed in de- 
cree for foreclosure or Redemption— Equi- 
table relief. t 

Every application, which initiates a procee- 
ding under S. 87 of the Transfer of Property 
Act, is a “ plaint, M and the proceeding itself 
is a “ suit, ” though not the original mortgage 
suit, within tho meaning of those words in the 
definition of the term “ decree ” given in S. 2 
of the Civ. Pro. Code. Therefore an order 
making foreclosure absolute, as well as an 
order that a redemption has taken place, is a 
decree and is, therefore, appealable (a). 

The mortgagor is entitled to redeem the 
mortgaged property, as of right, before tho 
*date fixed for redemption in the decree for 
foreclosure or redemption. But, if default 
is made in the payment of the amount, the 
decree-holder is entitled to apply at any time 
after the dies redemptionis for an order abso- 
lute, and tho Court is bound to pass such ttn 
order, unless, on sufficient cause, it extends the 
period of redemption. Tho mortgagee’s right 
to foreclose after the due date is subject to an 
equitable relief allowed to the mortgagor on 
proper grounds. The equitable relief is one 
within the reasonable discretion of the Court, 
and is subject to all the usual principles go- 
verning tho conduct of persons seeking such 
relief (5). Laxmi Bai Naikin v. Ramchandra 
Malhar, 3 N.L.R. 146. 

Stanyon, a.j.c. 

*> 

References (a) 3. N.L.R. 55, F.A. No. 36 
of 1906 and 18 C. 500, Appr ; 27 C. 705, Diss ; 
g^N.L.R. 137, 3 N.L.R. 55, F ; 27 C. 305, Diss. 

(54) S. 87 — Nature of proceedings between 
dtecree nisi and order absolute— Right to notice 
before order absolute — Setting aside ex parte 
order absolute — Extension of time for redemp- 
tion— See Mortgage (Foreclosure), No. 1, 
3 N.L.R. 55. 

(54-a) S. 87— See No. 20, supra. 

(55) S. 88— Property subject to charge- -Suit 

maintainable. 

In a suit for sale on fool of a mortgage of 
properties subject to a charge for maintenance* 
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• held that the plaintiff did not occupy the posi- 
tion of a secopd mortgagee and could maintain 
the sttit. The person entitled to maintenance 
from the properties had a charge thereon and 
was not a mortgagee. Lalman y. Mohar Singh, 
3A.L.J. 848= A.W.N. (1907), 18-29 A. 205. 

Stanley, c. j. and BultKiTT, a. 

Reference 13 A. 432, Distd. 

(55 -a) S. 88— See No. 52, supra . 

m Ss. 88, and 90 — Decree for sale — Land 
A cguisition proceedings — Compensation 

money — Application for execution against 
compensation money . 

When the property covered by the mortgage 
was, under the Land Acquisition proceedings, 
converted into money, the lien which was 
attached to the property was transferred to that 
which then represented the property, namely, 
the compensation standing to the credit of the 
mortgagor in the Collectorate, and the mort- 
gagee is entitled to take out in execution of a 
decree for sale of the mortgaged property, the 
money standing to the credit of the mortgagor 
in the Collectorate. * It is not necessary for 
hkn to obtain a further decree under S. 90 of 
the Transfer of property Act. Jatuni Chowdhu- 
rani v. Amar Krishna Saha, 6 C.L.J. 745. 

Brett & Mookerjee, jj. 

Reference ; — 1G A. 78, Diss. 

(57) Ss. 88 and 90— Mortgage decree— Person- 
al liability for costs — Costs included in S. 
90. 

In drawing a decree under S. 88 of the Act, 
it will not only be opposed to the scheme of 
the Act, but also inequitable and opposed to 
the practice of the Court of equity in England, 
to make the mortgagor personally liable for 
costs, in any case, before the sale proceeds 
have proved insufficient to satisfy the morfr* 
gagee’s claim (a). 

Payment can be enforced personally against 
the mortgager under S. 90, if the sale « proceeds 
are insufficient to satisfy the mortgagee’s 
claim, and the words “ the amount due for the 
time being on the mortgage * ’ include costs also 
\b). Kamallamma y. Narasimha Charlu, 17 
M.L J. 317 = 2 M.L.T. 859=30 AL 464. 

Benson and Wallis, jj. 

References : — ( 0 ) 32* Beav. 213, L.R. 7 Ch. 
607, R ; (6) 20 A. 523, R* 
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(58) S. 89— Decree not in accordance with — 
Enforcement offeree— See Compromise De- 
cree, No. 4, 6 C.L.J. 95. 

(58~a) S. 89 — Application for order absolute 
not in accordance with the Civil Rules of 
Practice— See Limitation Act, No. 13% 17 M. 

L. J. 596. 

(58 -b) S. 89 — See No. 46, supra. 

(59) S. 90 — Decree for sale on a mortgage- 

property ordered to be sold in part not 
susceptible of sale — Abandonment of claim 
to sell such part. « 

Held that, on the true construction of the 
provisions of the Transfer of Property Act, 1882, 
a mortgagee is entitled, at any stage, to abana^- 
don his claim against any*'portion of the mort- 
gaged property, and then obtain a decree under 
S. 90 for any balance due after crediting 
the amount realized by the sale of the property 
actully sold. Pirbhu Narain Singh y. Amir 
Singh, A.W.N. (1907), 83-29 A. 369. 

1 Richards, j. 

References:— A.W.N. (1899), 208, D. } 25 A 
79, 26 A. 25, 28 A. 19, R. 

(60) S. 90— Mortgage of occupancy rights 
— Eights not saleable— Personal decree not 
given. 

The remedy given by S. 90 of the Transfer of 
Property Act is an extraordinary remedy and 
should be applied with great care and jealousy. 
Where, therefore, an occupancy holding was 
mortgaged to the plaintiff who could not sell it 
in execution of his decree, held , that a personal 
decree against the mortgagor should not be 
given, the mortgagee not having sold the pro- 
perty mortgaged. Parbh Narain Singh y. 
Baldeo Narain, 4 A.L.J. 157= A.W.N. (1907), 

69 = 29 A. 260. 

Knox, j. 

Reference 26 A. 25, D. 

(61) 90— Application for personal decree 
lor balance of judgment-debt not realised at • 
mortgage-sale — Limitation— ^Limitation Act 
(XV of 1877), Sch. 11, Arts. and 178. 

In making a supplemental decree under S. 

90, Transfer of Property Act, the Court has to 
consider, if any question of limitation arises, 
whether the personal remedy was barred at the 
date of the institution of the suit, and not 
whether it would he barred at the date of the 
application under 9J, 
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Art;. 178 of Sch. II of the Limitation Act does 
not apply to an application under S. 90, Trans- 
fer of Property Act (a). 

The mortgage suit having in this case been 
brought within the period of limitation provi- 
ded by*Art, 116 of Sch. II of the Limitation 
Act, held , that the application under S. 90, 
Transfer of property Act, was not barred, though 
made more than three years after the date 
of the decree for sale. Sheikh Rahamat Karim 
v. Sheikh Abdftl Karim, 11 C.VV.N. 674=6 
C.L.J. 119 = 34 C. 67*2. 

Maclean , c. t . , Holm wood , j . 

* Reference (a) 22 0. 924, F. 

• 

* (62) S. 90 — Mortgage decree^— Sale of the pro- 

perty after the usual period of six months — 
Personal liability for the unpaid balance — 
Mortgage decree should only reserve liberty 
to apply for decree under 9 S. 90, and not 
order recovery of balance personally — 
Attachment of other property for recovering 
balance — Son born to mortgagor after the 
sale of the mortgage property, but before the 
sale of the other property under the per- 
sonal decree — Son entitled to have exempted 
his share in the property from sale. 

On the 8th March, 1902, a decree on a mort- 
gage was passed in favour of a certain person 
directing that the mortgaged property should be 
sold, on failure to pay the money within six 
months, and that, if the sale proceeds were 
insufficient to pay off the amount, the balance 
was to be recovered from G personally. In 
Juno, 1903, the mortgage property was sold in 
execution of the decree. On the 19th idem, 
I) purporting to proceed under the personal 
decree for the balance, got attached a house 
belonging to G, which was not comprised in 
th^ mortgage. 

On the 4th August, 1903, the sale was set 
aside on G’s application. G then applied on 
17th August, 1903, to have the attachment of 
the house raised. The Court directed the at- 
tachment to be maintained, but ordered that 
the property should not be sold, until the pro- 
ceeds were found insufficient. 

In September, 1904, G’s son, V was born. 

On the 26th November, 1904, the mortgaged 
property was again sold; and on the 5th 
January, 1905, D applied for the sale of the 
house, whereupon V applied to have the attach- 
ment removed from his one-half share in the 
house ; 
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Held , (1) that the decree, in so far as it 
directed personal payment by G, was passed in 
disregard of the provisions of S. 90 of the Trans- 
fer of Property Act. It was clear from the words 
of the section that that direction should have 
been in a supplement decree, to be passed when 
the net proceeds should bo found to be insuffi- 
cient. The original decree should merely have 
reserved to the plaintiff liberty to apply for a 
decree under S. 90 ; • 

(2) that the personal decree was contingent 
on the ascertainment of the balance, and would 
become operative and capable of execution, 
only when that balance was ascertained. It 
was, therefore, open to V to establish any cricum- 
stanee, whieft affected the validity of the atteh- 
ment, as against his interest in the house ; 

(3) that, therefore, the house, to the extent 
of V’s interest therein, should be released from 
attachment. Damodar Bakarchand v.Yyanku 
Gangaram 9 Bom. L.It. 199 = 31 B. 214. 

Jenkins, c.j., and Beaman, j. 

(62-a) S. 90 - See Nos. 56 & 57, supra. 

(63) S. 91 — See Civ. Puo. Code, No. 130, 
II C.W.N.495. 

(63-a) S. 92— See No. 46, supi a. 

^64) Ss. 9:! and 93— Usufructuary mortgage — 
Redemption — Form of decree in a suit for 
redemption. 

An order, declaring that the plaintiff’s right 
to redeem shall be extinguished, upon non-pay- 
ment, within the time limited by a decree for 
redemption, of the amount found to be duo, is 
not a proper order, when the mortgage sought 
to be redeemed is a usufructuary mortgage. 
Nevertheless, where such an order has been 
made and the decretal money has not been 
paid within the time fl limited, and tne decree 
has been allowed to become linal, th6 plaintiff 
cannot thereafter bring a second suit for red- 
emption. Lachman Singh y. MacUudan, 
A.W.N. (1907), 137 = 4 A.L.J. 447=29 A. 481. 

Stanley, c.j. and Bulkitt, j. 

Reference : — 24 A. 44, R. 

(65) Ss. 92 and94 — Decree in redemption suit 
—Nature and effect— See Res Judicata, No. 4, 

4 A.L.J. 763. 

(G5-a) S. 95 -See No. 04, supra. 

(65-6) S. 94— See No. 65, supra. * 

(66) 5. 9o — Purchased of equity of redemp- 
tion— Suit for contribution after redemption 
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r * 

Necessity for obtaining possession by 
person redeeming. 

The {arm 11 riiortgagor’ 1 in S. 95 of the Act 
cannot be held to exclude purchasers of equity 
of redemption who stand, for all other purposes, 
in the same position as mortgagors, (a) 

The section must be reade as if the words 
“ obtains possession” ran as follows. — “ obtains 
possession when the mortgagee had possession 
under his mortgage.” Therefore, the section 
must not be limited in its application to the 
case of usufructuary mortgages only, (b) 

Where a purchaser of equity of redemption 
of a mortgage by conditional sale, the mort- 
gagee not having possession, redeems the pro- 
perty, he may sue the mortgagors for contri- 
bution and bring their shares to sale. Mohan 
Selfeh y. Kashinath, 3N.L.R. 92. 

B ATT AN, A.J.C. 

References : — (a) 8 B. 497, It : (5) 26 A. 227, 

F. 

(67) S. 97 — Mortgagee holding two mort- 
gages over same property — Suit for sale on 
first mortgage— Subsequent suit on second 
mortgage barred— Renledy of mortgagee— See 
Mortgage (General), No. 1, 17 M.L.J. 301. 

(68) S. 98— Application of, to anomalous 
mortgages executed before the Act — Vbhaya- 
pattam mortgage-See Mortgage (Redemp- 
tion, No. 11, 16 M.L.J. 402 = 1 M.L.T. 426 = 
30 M. 61. 

(68-fl) S. 93— See Nos. 33, 33, 39 and 40, 
supra, 

(09) S, 99— Mortgage by way of conditional 
sale — Money-decree on mortgage — Sale of 
equity of redemption — Purchase by mort- 
gagee confers no titlckon him— Civ* Pro, 
Code , 8. 844 — Execution of decree — Sale — 
Suit for possession — Plea that sale teas ille- 
gal— revision— Civil Cases— Material irre- 
gularity— Regulation XVII of 1806 , 6 s, 7 
and 8. 

The plaintiff, instead of proceeding to fore- 
close his mortgage by way of conditional sale 
under Regulation XVII of 1806, brought to sale 
the equity of redemption of the mortgaged pro- 
perty, in execution of a decree for money ob- 
tained by him on the mortgage, and purchased 
it himself and obtained formal possession 
.through the execution Court. Afterwards, he 
brought the present suit for possession of the 
property as owner/ Itwas pleaded that the 


Transfer of Property Act— (Continued), 

suit was bad, for the plaintiff should have pro- 
ceeded under the Regulation XVII of 1806. The 
plea was accepted on appeal, and the suit was 
dismissed, among others, on the ground that the 
sale was held in contravention of the provisions 
of S. 99 of the Transfer of Property Act. 

It was contended on revision that the* order 
of dismissal of the suit was wrong, for (1) the 
plaintiff was not bound to foreclose the mort- 
gage under the Regulation, and Transfer^ of 
Property Act was not applicable^ to the case and 
(2) that the plea was barred by S. 244 of the 
Civ. Pro. Code. 

Held, that the contentions had no force and 
there was no material irregularity for the 
exercise of revisional powers by the Chief Court. « 
Though the Transfer of Property Act was not 
in force in the Punjab, the principle of S. 99 
of the Act was of general application. Jagan 
Nath y. Budh^ra, 157 P.L.R. 1906 = 2 P.R. 
(1907). 

Lal Chand, j. 

ficferencos : — 24 A. 549, 10 M.L.J. 110, 26 
C. 777, 22 B. 624, 22 M. 372, R, 

(70) S. 99, Sale in contravention of— Effect of 
purchase by stranger — Suit to set aside sale 
—Suit for redemption— Civ* Pro. Code , 
S. 244 . 

If a mortgagee brings the mortgaged property 
to sale in contravention of S. 99, Transfer of 
Property Act, the mortgagor, when he is a party 
to the suit, ought to object to the sale by pro- 
ceedings in execution of the decree and not by 
means of a separate suit, to which S. 244, Civ. 
Pro. Code, is a bar. If the mortgagee himself 
becomes the purchaser in execution, the mort- 
gagor may preserve his right to redeem the pro- 
perty (a), on the ground that the mortgagee 
cannot, by such a sale and purchase in contra- 
vention of Law, be allowed to free himself from 
the liability to be redeemed. No such equity, 
however, arises where the auction.- purchaser is 
not the mortgagee and was no party to the suit. 

A sale i;n violation of S. 99, Transfer of Pro. 
perty Act, is voidable only and not void { b ). 
Muthu Y. Karuppan, 17 M.L.J. 16$ = 2 M.L.T. 
181 = 30 M. 313. 

White, c. j., and Wallis, j. 

References :— (a) 22 M. 347, 22 B. 624 and 
23 M. 377, R.(b) 22 M. 347, R, < : 

(71) S, 99— Sale independently of the sectine 
— Sale for money decree — Party to decree 
and sale— Effect of such sale. 
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Transfer of Property Act.— (Continued). 

Where a mortgagee, independently of S. 99 
of the Act, purchases the mortgaged property, 
in execution of a money decree for an instal- 
ment of the mortgage-debt, the sale is only 
voidable and not void ; and a person, who was 
a party to the suit and order for sale, will not 
be subsequently allowed to redeem the property, 
treating the sale as void. Yenkayya v* 
Surayya, 17 M.L.J. 325 = 30 M. 362. 

0 Benson and Wallis, jj. 

References 22 M. 372, F; 5 B.L.R. 450, 
22 B. G24, Diss ; 32 C. 296 (P.C.), Expl ; 16 C. 
682 (P.C.), 17*M.L.J. 163, D; 19 M. 382, 29 M. 
421, 27 A. 517, B. 

, (72) S. 99, sale of mortgaged property in con- 

travention of— Seq Mortgage (Redemption), 
No. 19, 4 A.L.J. 787. 

(73) Ss. 99, and 100 - Maintenance charged on 
family property— Sale of property in execution 
of maintenance decree — See Maintenance, 
No. 2, 17 M.L.J. 217. 

(74) S. 100— Suit for redemption converted 
into suit for property on payment of a charge 
—See Pleadings, No. 2, 10 O.C. 17. 

(75) S. 100 —Suit for recovery of arrears of 
rent under Central Provinces Tenancy Act — 
Charge— See (Act XI of 1898), No. 1,3 N.L. R. 
164. 

(75-rt) S. 100- See Nos. 34 and 73, supra. 

(75-5) S. 105 — Sec No. 79, infra. 

(76) S. 1 06 —Presumption as to monthly 
tenancies— Notice to quit when to be given. 

In this country, the practice of letting on 
monthly tenancies is so widespread as to war- 
rant the Legislature in raising a pi-esuAiption 
in favour of monthly tenancies. When the 
tenant’s entry takes place in the middle of a 
calendar month, and rent is payable from the 
date of entry, but the parties agree that the 
rent should be payable at the end of the calen- 
dar month, the rersonable inference is that 
they intended that the monthly tenancy 1 
should coincide with the calendar month. 

In such cases, the 15 days’ notice to quit 
must be so^given as to expire with the end of 
the calender month (a), and not with reference 
to the date of the entry or the lease, unless the 
intention of the parties appears to be contrary. 

Obiter Where the interest of the lessor de- 
termines altogether, and the title passes to the 
remainderman, and the lessee goes on holding 
under the remainderman, although in law a 
new tenancy is created, yet in giving notice to 


Transfer 6t Property Act ^jfDontinmd). » 

quit, the commencement of the former tenancy 
must be looked to (6). Arunachella Chettiar v. 
Ramiah Naidu, 16 M.L.J. 683 £ 30 M? 109. 
Benson and Wallis, jj. » 

References : — (a) 7 * A. 899, R ; (6) 9 C. 181 
R. 

(77) Ss. 106 and 107— Unregistered annual 
lease— Notice to quit — See Landlord and 
Tenant, No. 21, 11 C.W.N. 1124. a 

(28) Ss. 106 , and 108, cl. 8 (/) — Ejectment- 
Notice to quit — Tenancy — Purchaser. 

Under S. 108, cl, (j) of the Transfer of Pro- 
perty Act, a lessee, in the absence of a con- 
tract or local usage to the contrary, may trans- 
fer absolutely the whole or any part of his in- 
terest in the property. 

A purchaser of the tenancy from the legatee 
of a deceased tenant, is not a trespasser, but 
is a lessee, within the meaning of S. 108, cl. 
(j) of the Transfer of Property Act, and is en- 
titled to a notice to quit, as provided in S. 
106 of the Act. Habul alias Priya Nath Changa 
Y. Kashi m an i Debi, 5 C.L.J. 205. 

Maclean, c.j., Banekjek and Stevens, 
jj. #■' 

(78 -a) S. 107 — see No. 77, supra . » 

(79) Ss. 107 and 10o— Lease — Signature of 
the lessor — Necessity for. 

The written instrument by which a lease of 
immoveable property is made is to be signed by 
the lessor, although no special mention is 
made of the lessor’s signature in the section. 
For a lease according to S. 105 of the Act is a 
kind of transfer ; and a transfer can only be 
made by the person in whom the property to be 
transferred is vested, (i.e.). the lessor. Turaf 
Sahib y. Eftuf Sahib, 2 M.L.T. 270 = 17 
M.L.J, 395 = 30 M. 822. 

Benson and Waljlis, jj. 

References: — 19 M. 52, 25 M. 55, D ; 26 A* 
368, 27 A. 136, 27 A. 190, F. 

(79 -a) S. 108 cl. (8) (j)— See No. 78, supra. 

(80) Ss. 108, 114— See -Lease, No. 3, 5 
C.L.J. 208. 

(81) S. Ill (g)-~ Right of fandlord to eject a 
tenant transferring bis dweljing house and the 
site thereof in abadi — See Landlord and 
Tenant, No.7, 10 O.C. 31. 

(81-a) S. 114 — See No. 80, supra . 

(82) S. llH-^Exchatifoe— Aposhnama setting 
off one decree against another— Registration 
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—Admissibility in evidence — Registration 

Ait (III of 1877), 8s. 17 and 40. 

The plfLintifi and the defendant, having ob- 
tained decrees against each other, settled their 
differences by an aposhnama , by which the 
former gave up certain jotesto the latter, the 
decrees obtained by the plain tiff were set off 
against the decrees obtained by the defendant, 
and the parties gavfi up their claims under 
thertr respective decrees. 

held , that the transaction embodied in the 
aposhnama did not amount to an exchange 
within the meaning of S. 118 of the Transfer of 
Property Act, the essence of such a transaction, 
viz. , the mutual transfer of two things being 
wanting in this case ; 

It was, therefore, not necessary to register 
the document ; 

That S. 49 of the Registration Act was no 
bar to the document, which was unregistered, 
being used, as evidence to prove that the decrees 
had been satisfied, notwithstanding that it 
also purported to convey immoveable property. 
Dina Nath Das V. Matimala D assy a, 11 
C.W.N. 342. 

Ghosk and Caspeiisz, jj. 

(86) S. 118 — Exchange — Transfer by co-occu- 
pant of a divided share in a survey number 
party for cash and partly in exchange for 
another land-~Rightof pre-emption— See Land 
Revenue Code (Beiiak), No. *2, 3 N.L.R. 188. 

(84) S. 119— See Limitation Act, No. 24, 
17M.L.J. 149. 

(85,) S. 123— Deed of gift registered — Deli- 
very of possession not essential — Erroneous 
opinion of Courts of Central Provinces, effect 
of— See Appeal (Second Appeal), No. 1,11 
C.W.N. 956. 

(86) S. c 126— See No. 12, supra. 

(87) S. 180— See No. HO, supra. 

(88) S. 185— See Nos. 9 and 10, supra. 

Trees* 

(1) Right to, on tenant’s holding — See Land- 
lord and Tenant, No. 2, A.W.N. (1907), 150. 

v (2) Right to— See Landlord and Tenant, 
No. 8, GC.L.J.2^8, 

Trespasser* 

(1) Mortgage with possession— Redemption 
r hy trespasser— Mortgagor’s right^-Sce Limita* 
tion Act, No. 113, U.B.R. (1906), Limitation, 

ft , . * 


Trust. 

• • * 

(1) Applicability of S. 539, Civ. Pro. Code, to 
— Suit by the whale body of persons authorised 
to administer the trust— See Civ, Pro. Code, 

No, 261, A.W.N. (1906), 260=3 A.LJ. 773 = 

29 A. 27. 

(2) Statute of limitation does not apply in 
case of express trust— See Limitation, fto. 4, 

9 Bom. L.R. 287. 

(3) Suit by author of trust against trustee 
to recover trust-property, on failure of object 
of trust— Limitation— Sec Limitation Act, No. 

23, 182 P.R. 1907. 

Trust-deed. 

— for securing mortgage debentures — Stanrp 
duty- See Stamp Act, No. 3, 4 L.B.R. 2 (F.B.) ^ 

Trustee. v p 

(1) Removal of, by benefit; iary or co -trus- 
tees — Trustees cannot remove a co-trustee 
without the sanction of Court — Specific 
Relief Act (I of 1677), S. 42 — A trustee who 
has been removed can sue for declaration^ 

< of his trusteeship — Removal of tr ustee by a 
caste is not a caste question — Friction or 
Hostility not a ground for removal — The 
intention of the parties to a deed must be 
gathered only from the deed — Evidence. 

An instrument creating a trust may confer 
on its beneficiaries the power to remove a trus- 
tee appointed under it and appoint a new one 
in his place ; but the power must be exercised 
reasonably, and the Court will not uphold the 
removal, unless it is satisfied that the power 
was exercised for the benefit of tho trust, and 
not in a capricious manner (a). 

Trustees were appointed by a deed of trust, 
executed by members of a caste, which con- 
tained no provision empowering the caste to 
remove them. One of the trustees was excluded 
from the. management of the trust-property 
by his co4rusfcees. He filed a suit asking for a 
declaration of his trusteeship and for an injunc- 
tion to restrain the defendants froin denying 
to him, or otherwise interfering with, his rights 
as a trustee : — 

Held , (1) that no beneficiary or trustee has 
any right to remove a trustee. (There is no 
difference in this respect whether the benefici- 
ary is an individual or a caste. 

(2) that, where the legal character of a person 
is denied, he is entitled, according to S. 42 
of the Specific Relief Act, to institute a suit 
“ against any person denying ” such character. 
Because there are other persons than those 
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sued, who also are denying the right, it does 

not follow that he must sue them all : 

* 

(3) that the plaintiff was entitled to the decla- 
ration and injunction prayed for. 

The question of the power of a caste to 
remove a trustee of any of its charitable trusts is 
not caste question. A caste has power to do 
what it likes for the internal regulation of its 
affairs : and all questions relating to them are 
ca^te questions. But where a caste deals with its 
own property pnd creates civil rights in others 
according to law', the rights and obligations 
arising out o£ such dealing do not appertain to 
caste questions as such, or the internal regula- 
tion of its own domestic or social affairs. They 
are legal rights and legal obligations enforce- 
able by our Courl^}, as much* as if any entity, 
such as a private person, had been a party to 
their creation. The fact that the caste happens 
to be a party to the creation is merely acciden- 
tal. Where a trust is creatoS, whether by a 
caste or by an individual, the same law applies 
to both. 

Friction or hostility beween trustees auS the 
immediate x>ossessor of the trust is not of itself 
a reason for the removal of the trustees. But 
where the hostility is grounded on the mode in 
which the trust has been administered, when 
it has been caused wholly or partially by sub- 
stantial overcharges against the trust estate, it 
is certainly not to be disregarded (6). 

The intention of parties to a deed must be 
gathered from the language they have used, 
and, whore the words of the deed are clear, all 
evidence of what occurred or what was said 
when the parties were in a state of negotiation, 
is inadmissible. Ch&psey Cooyerji v. Jetha 
bhai Nursey, 9 Bora. L.R. 514, 

Chanda varkar, j. 

References: — (a) 2 Jo. and Lat. 95, R. ( b ) 9 
App. Caa. 371, 381, F. 

(2) Temple trustee’s personal liability for debt 
—See Religious Endowments, No. 4, / 
M.L.T. 268. 

(3) Suit against trustees of pubAc charities* 
— Sanction under S. 539, Civ. Pro. Code — Con- 
formity between suit and sanction— See Civ. 
Pro. CorfE, N$. 262, 110 P.R. 1907. 

Trusts Act (II of 1882). 

( 1 ) 8.53 of the Act strikes at transactions 
entered into. by a trustee for his own profit after 
he has accepted the trust and while he is per- 
forming the duties of the office. But it does not 


Trusts Act (11 Of 1382 ).— (Conitnueap 

render void a mortgage, in favour of, a^pmoiir 
created before he beootnes trustee of the proper- 
ty by the deed of trust itself as a condition of 
the trust imposed by the settlor. * • 

There is nothing in the Act, that a csstiti gue 
trust shall not be appointed a trustee. He is 
not as such incapacitated from being a trustee 
for himself and others ; but, as a general rule, 
he is not an altogether fty person for the office 
in consequence of the probability of a conflict 
between his interest and his duty. Athldbfti v. 
Abdulla Haji Mahomed, 8 Bom. L.R. 652* 
31 B. 271. 

Chandavarkar, j. 

(2) S. 75T~Property dedicated to charitable 
uses— Construction of document— 8ee Regis- 
tration Act, No. 5, 9 Bom. L.R. 1071. 

(3) &>•. 88 and 96— Executor — Trustee— Survi- 
ving partners , liability of , when carrying on 
the trade — liability to account to the legal 
representative of the deceased partner— Re- 
lation between surviving partner and 
legal representative of deceased partner — 
Co-Executor — Transfer of business to the 
surviving partner— Good faith of co-execu- 
tor in the transaction— Onus of proving 
good faith— Evidence Act (I of 1872), S . Ill 

• —Good will— Survival of good will . 

Under 8. 88 of the Trusts Act, 1882, a person, 
who occupies the position either of an executor 
or of a partner, must hold for the benefit of 
any person, whose interests he is bound to 
protect, every pecuniary advantage he has 
gained for himself in each of the following ca- 
ses : (1 ) if he has gained the advantage by avail- 
ing himself of either character, or, (2) if he has 
gained the advantage by entering into any 
dealings, under circumstanoes, in which his 
own interests are of ever may be adverse to 
those which he is bound to protect. Thus, in 
both cases, one essential condition of liability 
is “ an advantage gained.” In the first, there 
must also be unconscientious oonduct. In the 
seoond, that is not necessary, if there were a 
possibility of conflict between interest and 
duty. Under the section, there is no saving 
clause for cases of good faith. 

The section, therefore, taken by itself, does 
not validate a purchase by an executor of the 
trust property, either on the ground of bona 
fide assent by his co-executor or of good faith 
in the executor himself who, under the sectioiJ, 
could not retain an advantage, even though 
CM . 
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uneomwipusly obtained in the* transaction , 
where his interest and duty wore in conflict. 

A surviving partner, being a person who holds 
the proper ty by virtue of a contract, may buy 
the property in trade of : his deceased co-partner, 
under proviso (b) to S. 95 of the Trusts Act; 
but, inasmuch as his interests in the transac- 
tion may conflict with his duty, he is even then 
precluded, by S. 88 from retaining for himself 
any advantage he may have acquired by the 
bafgaifij That is, he must give full value or 
what h e could , reasonably believe to be full 
value, Tnere is no exception in favour of a co- I 
executor or surviving partner, who transgresses j 
those limits with the assent of a bona fide cxocu- i 
tor. The only saying clause, which protects the j 
executor or surviving partner transgressing those 
limits from the liabilities attaching to an or- 
dinary trustee, is that contained in S. 96. 

S. 96 of the Trusts Act applies to all the 
various classes of so called constructive trustees 
described in Cb. IX, and differentiates them 
from trustees properly so called, by declaring 
that nothing in the chapter relating to them 
shall impair the rights of transferees in good 
faith for consideration. And that is the only pro- 
vision that saves an executor buying his testa- 
tor’s assets from liability tor advantage gained 
unwittiugly in the bargain, and a surviving 
partner purchasing under proviso (6) of S. 
95 is yet subject to the latter part of S. 88 
and could only retain an advantage thereby 
gained, on proof of good faith as well as of 
consideration. The good faith must l>e good 
faith in the transferee. The good faith of a 
co-executor will not avail him. 

It appears from ill. (J) to S. 88 of the Trusts 
Act, that the section demands from a surviving 
partner the same yjterrima tides an regards the 
interests of a deceased partner as was due before 
death had dissolved the partnership, so far as 
the profits arising frorq the capital of the 
deceased are concerned. For these he must 
account to the legal representative, though, no 
doubt, when he has done so, there is nothing 
there to prevent him from receiving the assets 
in purchase or loan from such representative. 
But, so long as he is under that liability to 
account, he is evidently within the meaning of 
the phrase which classes him with “ other 
persons bound in a fiduciary character to 
protect the interest of another.’* 

Under the Indian Trusts Act, | surviving 
“partners are- not classed with tfa^ees ; but 
thay are subject to obligations in ihe nature of 
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a trust and are classed with persons bound in 
a fiduciary character to protect the interests of 
others, and the same duties, liabilities, and 
disabilities, so far as may be, attach to thorn as 
to trustees, subject to the provisos in S. 95 
and the saving provisions of S. 96 of the Act. 

S. Ill of the Indian Evidence Act applies to 
the question of good faith arising under S. 96 
of the Indian Trusts Act. 

In the absence of agreement, the good will 
of a business does not survive Ift (a). Hasanali 
Mahomed All v. Esmailji Sulemanji, 9 Bom. 
L.R. 606. ,, 

Batty, j. 

Reference : — (rr) 1 Ch v °>78, F. 

(4) S. 96 — See Ho. 3, supra. 

Unascertained Goods. 

Sale of — Appropriation— Conditional appro- 
priation- -See Con tract Act, No. 40, 34 C. 173. 

Unchastity. 

(1) Agreement to pay pin-money to daugliter- 
in-law— Her unchastity— Whether she is enti- 
tled to enforce it. See Mahriaoi’ , No. 2, 4 A. L. 
J. 13. 

Unconscionable bargain. 

(1) Bond— Circumstances under which relief 
may be granted by the Court. 

A person of the age of some twenty-eight 
years, the son of a wealthy father, but of pro- 
fligate habits and greatly in need of money, his 
father having refused to supply him, executed 
a bond to secure a sura of Its. 500 with interest 
which amounted to Rs. 37-8-0 per centum per 
annum with six monthly rests. The bond fur- 
ther contained a stipulation that the borrow- 
er should not- be empowered to repay the money 
within three years, and if he did pay within 
three years, he should nevertheless be obliged to 
pay three year’s interest at the rate mentioned. 
Held, though it could not bo said that the 
r execution of this bond was procured by means 
of undue influence, or that the rate of interest 
was pena>, nevertheless, the bargain was an 
unconscionable bargain, against which the 
Court might properly give relief. The High 
Court affirmed the decree of the lower appellate 
Court, which gave the plaintiff the principal 
sum, with simple interest at the rate of 24 per 
centum per annum. Bal&kisb&n Dm y. 
Mftdan Lai, A.W.N. (1907), 55*4 A.LJV 222 
*29 A. m 

Knox and Richards, aj. 



854 - 


858 OF CASKS. 

Uncon8cionabk bAPgain. -(Cojtfz?^erff5 j Usury Laws Rop&l Act. 


References :—9 A. 238, 25 A. 284, 12 C. 225, 
20 I. A. 112, 127, R. # 

Under Kaiyat. 

(1) Hcritabilily — Bengal Tenancy Act {Vlll 
of IMS), S. 49. 

The fleirs of an under-raiyat under an annual 
holding do not acquire an interest) in his 
holding by inheritance. The only right which 
they*have, irrespective of custom or local usage, 
is to remain in .possession of the land, until 
the end of the agricultural year, for the pur- 
pose of either realising the rent, which might 
accrue during that year, or for the purpose of 
tending and gathering in the crops. Jamini 
JSundari Dasi y. Kajfcndra Nath Chukra 
butty, 11 C.W.N. J19, ♦ 

Mookekjkk, j. 

Reference: — 8 C.W.N. 479, Expl. 

(2) Suit toe ejectment of under-raiyat, 

whether notice necessary — See Act Vflf of 
1885, ( Bengal Tenancy), No. 20, 11 C.W.N. 
190. • 

Unduo influence. 

(1) Exercise of— Will obtained by wuiae 
influence — Undue influence, what amounts 
to , in case of will — Confidential position . 

Held, that iu order to set aside a will on the 
ground of undue influence, it is not sufficient 
to establish that a person, who is largely bene- 
fited under the will had the power to overbear 
the will of the testator, but it must also be 
shown that such power was oxereised and that 
it was by the exercise of such power that the 
will was obtained. Bhabhuti Sindh y. Musam- 
mat Mula, 10 0.0. 76. 

Chamieu, j. c. 

References:— 7 L.R.H.L. 448 (471), L.B. 
1894, P.D. 151, L.R. 2 P. and D. 469, 11 P.D. 
81, 2 Lcadfng Oases in Equity, 462, R. 

(2) Fiduciary relationship of father and adop- 
ted son in case of gift by sou to father — Bu rdeu 
of proof of undue influence— -See Contract Act, 
No. 4, 17 M.L.J. 19. 

(3) What 4 constitutes — Loan borrowed by 

person in "urgent need — Promise to pay time- 
barred debt with interest — Validity — See 
Contract Act (IXof 1872), No. 6, 9 Born. L.R. 
1164. > 

(f) Circumstances sufficient to make out a 
j pruna facie case of — See Contract Act, No. 5, 
9 Bom. L.R. 1296. 


See Act XXVIII of 1855. 

Utbaadi Tenure. 

(1) Suit for rent of — Abandonment —Notice — 
Ontps—Benami sale — Admission by vendor, 
effect of. ... 

No notice is required to be given by the tenant 
to thi landlord m adaudoniug an ntbandi 
tenure* as it is a settlement for a year “only (a). 

In a suit for rent by an assignee of the- land- 
lord, when the landlord admits that’ ‘ha* has 
sold the' arrears of rent to the plaintiff, 1 and, 
when such landlord is also a party to the suit, 
it is not open to the Court to find that. the sale 
is benami. Amrita Lai Hufcerjee v. Giridhar 
Chose, 5 C.L4. 398-11 C.W.N. 581. 

Brett and Sh arfuddin-, jj. 

Reference :—ll C. 393. R. 

Valuation. 

(1) — of land— Market value— valuation by a 
hypothetical scheme — Development of small 
areas— Questions of demand and supply 
—Theory of economic rent— See Act 1 of, 1894 
(Land Acquisition), No. 14, 9 Bom. L.R. 1232. 

(2) Suit for recovery of specific movables — 
Refusal of defendant to produce — Plaintiff’s 
valuation accepted - See Movkabdk Property, 
No. 1, A.W.N. |1907),227. 

Valuation of appeal. 

(1) Further apfieal to Chief Court of the Pun- 
jab— valuation for purjmes of jurisdiction 
— Punjab Courts Act , 7554, S . 40 (7), (6) 
— Suit for possession of land after foreclo- 
sure of mortgage. ♦ 

This was a suit for possession of land assessed 
to land revenue, on the allegation of an already 
completed foreclosure? The question fqr decision 
was whether having # regard to S. 40(1) (6), 
of the Punjab Court’s Act, 1884, the value of 
the property was such as to give a party a right 
of further appeal to the Chief Court. Held , 30 
times Jama assessed on the laud being less than 
Rs. 1,000, a further appeal was prohibited- by 
S. 40 (1) (6), of the Act. The contention that 
the property involved iu the foreclosure decree 
was worth more than Rs. 1,000, and, that, con- 
sequently a further appeal was permissible, 
was rejected as untenable. Yuli* Singh y. Sir- 
mukh Singh* 84 P.B. 1906 -66 P.L.R. 1907. 
JoBNSTqpE and Rattiuan, u. 

Referenct:~~&4£.l&. A90G, H. 
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Yfttepttonef mlt * 

(1) Appeal, forum — Mesne profits — Interest, 
— Suit, original , value of— Court Fees Act 
(VII of 16?0), S. 11 — Suits Valuation Act 
[Vil of 1887), 8. 8— Statute— Language 

„ of doubtful import 

Where a plaintiff definitely fixes a certain 
sum as the amount of his claim, this is the 
value of the original suit, and the appeal lies ac- 
cordingly : but when he fixes a certain sum as 
th§ fttnount of his claim, only approximately or 
tentatively, and prays that the amount of his 
olaim may be ascertained in the course of the 
suit, the general rule is, that the amount found 
by the Court to be due to him is the value 
of the original suit, for the purpose of determi- 
ning the forum of appeal. «• 

Per Curiam. — When, in a suit for possession 
of land and mesne profits, which is originally 
valued at a sunubelow Rs. 5,000, and which 
is instituted in the Court of a Subordinate 
Judge, but in which the whole amount actual- 
ly found due, inclusive of mesne profits paya- 
ble by the defendant to the plaintiff, is over 
Rs. 5,000, an appeal lies to the High Court, 
and not to the District Court, (a) 

In estimating the value of the original suit, 
the interest on the amount of mesne profits, 
subsequent to the institution of the suit, is got 
to be taken into consideration. 

Per Mookerjee , J. — The value of the original 
suit means the value of the relief claimed in 
the original suit. The valution of a suit as 
made by the plaintiff may be either definite or 
approximate. In the latter case, the relief 
claimed is tentative, and not final, and such 
approximate valution does not determine the 
Wum of appeal. The Court makes an in- 
vestigation and determines the amount which 
the plaintiff is entitled to recover. . When 
the plaintiff upon such adjudication accepts the 
amount determined by 4he Court, the value of 
the relief obtained by him, which is in sub- 
stance also the relief claimed by him, is the 
valutf finally determined. In such a case, if the 
defendant prefers an appeal, he is entitled to 
proceed on the assumption, that the real value 
of the original suit is the value as adjudged by 
the Court and accepted by the plaintiff. If 
such value exceeds Rs. 5,000, the appeal lies 
to the High Court (5). 

The forum of appeal depends j not merely 
upon the value as adjudged, but upon the value 
as accepted by the plaintiff after adjudication 
(«). 


Valuation of eult.— (Continued). 

When the plaintiff accepts the decree for the 
amount of mens$ profits found and allowed by 
the first Court, the original valuation made in 
the plaint, which was approximate and tenta- 
tive, is altered, and the valuation as deter- 
mined by the first Court becomes the plaintiff’s 
valuation. » 

Where the plaintiff asked for past as well as 
future mesne profits, and paid Court-fees on 
the amount claimed for past mesne profits qjnly, 
the provisions of S. 11 of the t Court Fees Act 
were applicable in respect of the whole suit ( d ). 

Under S. 8 of the Suits Valuation Act, the 
value of the suit upon which the Court-fee 
has been assessed and paid without objection, 
is the value for the purposes of jurisdiction. 

Where a statute uses language of doubtful 
import, and has been interpreted in a particu- 
lar manner for a number of years, the in- 
terpretation given to that obscure meaning 
may reduce the uncertainty to a fixed rule. 
Ijjatulla Bhuiyan v. Chandra Mohan 
Banerji, 6 C.L.J. 255 (F.B.)-U C.W.N. 
11&3 = 34 C. 954, 

Rampini, a.c.j., Bkett, Mitba, Wood- 
boffe, and Mookekjee, jj. 

References : — (a) 31 C. 365, Appr. and 
8 C.W.N. 233, considered. (6) 17 C. 704 ; 
6 C.W.N. 346 ; 23 C. 536 ; Unreported Reg. 
Appeal No. 32 of 1898 decided by Ghose and 
Pratt, JJ. on the 18th January, 1901, Appr. (c) 
21 C. 550, Rand doubted ; 16 A. 286, discussed. 
(d) 33 C. 1232, Appr ; 15 B.416, Diss. 

(2) Jurisdictional value of suit to establish 
right to attached property. 

Where the amount of the decree, in execu- 
tion of which property is attached, is less than 
the actual or alleged value of the property, the 
jurisdictional value of a suit to establish a right 
to the attached property must be held to be 
the value of the decree (a). o 

The amount of the decree, in such cases, is 
really all that has to he regarded, for the decree 
can be satisfied and the attachment removed, 
on payment of the amount decreed, and it is 
to secure the decretal amount, and nothing else, 
that the decree-holder is presumed to be execut- 
ing his decree. It is quite immaterial, that, in 
a subsequent paragraph of the plaint, the 
property attached is alleged to be worth con- 
siderably more than the value o£ the decree. 
Zorawar Singh y# Dewa, 142 F.R. 1906 = 
11 P.W.R. 1907=63 P.L.R. 1907, 

Rattigav, j. 
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Valuation of Milt.— (Continued), 

Hi’ 

Reference {a) 55 P.R. 1906, F. 

(3) Suit for recovery of property subject to 
charge— Court Fees Act , S. 7, cl. IX— 
Forum of appeal. 

Held , that, where a plaintiff brings a suit for 
the recovery of certain property subject to a 
charge for an unknown amount, the value of 
tho suit, is the real value of the property, and 
riot the supposed amount of charge, and the 
for&m is to be determined accordingly. Moham- 
mad Baqar y. *N. M. Baqar Khan Ali, 10 0.0. 
42. 

Scott and Chamier, j.c. 

(4) Suit for declaration that sale of ancestral 
% agricultural land would be void after alie- 
nor's death — Punjab Courts Act, S. 10 ( b ). 

For purposes of S. 40 (b) of the Act, the 
value of a suit for a declaration that a sale of 
ancestral agricultural land by ^ male proprie- 
tor would be void after the alienor’s death, is 
the value of the land calculated at thirty times 
the land revenue, and not tho amount of con- 
sideration for the sale. Jalia Y. Gehna, 60 1*.B. 
1907 (F.B.). 

Ghatterji, Robertson, and Rattiuan, jj. 

Reference : — 145 P.R. 1892, Appr. 

(4-a) Suit by reversioner for declaration that 
a mortgage by widow will not affect his interest 
—See Act XVITT of 1884 (Punjab Courts), 
No* 2, 42 P.R. 1907. 

(5) Suit to set aside sale of properties subject 

to mortgage Ju r Miction, 

Where what was sold in execution of the 
decree obtained by the defendant against the 
plaintiff, and what was delivered in pursuance 
of the sale was only the equity of redemption, 
and the plaintiff likewise seeks go set aside or 
impugn the sale only so far as the equity of 
redemption is concerned, the subject-matter of 
the suit is the equity of redemption in the 
properties and not the properties themselves j 
or the full right in them. The correct 
value of the suit is therefore £he value , 
of the equity of redemption, and the 
jurisdiction of the Court must be determined 
according «to such value. Pulimugathu Aiy&n 
Chitambara Thanu v Subramaniya Jada- 
yallabhar Ramasubba Yadhyar, 22 T.L.R. 
86 . 

Padmanajbha Iyar and Eaivn, jj. 

(6) Acceptance of lesser sum than the suit- 
amount by consent decree — Appeal against 


[ Yalutlon of suit.— (Concluded). 

order passed in execution of* such decree— 
Jurisdiction— See A iteal (General), No. 2,. 
6C.L.J. 38. 

Yolunt&ry payment. 

(1) Payment into inferior Court with know- 
ledge of attachment by higher Court— Sec Civ. 
Pro. Code, No. 364, 17 M.L.J. 488. 

(2) Property of third person sold in exe- 
cution — His remedy — Right to recover muqey 
erroneously deposited under S. 310- A, C.P.C. — 
See Contract Act, No. 34-6, 1‘2 C.W.N. 151. 

Wagering Contract. 

(1) Elements determining the nature of— 
Duty of Court— Sec Contract Act, No. 19, 9 
Bom. L.R. 125. 

Waiver. 

{!) —is a question of fact — Appeal to Privy 
Council — Ground not taken in the Appeal 
Court in India . 

A question of waiver was decided adversely to 
the Appellant by the Court of first instance and 
was not submitted for review to the Appeal 
Court in India ; 

held — that the question being one of fact, 
th*5 Judicial Committee had no power* to 
entertain the appeal. Dhanukdharl Singh y. 
MahabirPershad Singh, 11 C.W.N. 739 fP.C.) 

C.L.J. 11=9 Bom L.R. 651 = 2 M. L.T. 193 
-=17 M.L.J. 353. 

Lord Robertson, Lord Collins and Sin 
Arthur Wilson. 

(2) Civ. Pro. Code , Ss . #44, #,91, and 311 - 
Execution sale brotight about by fraud — 
Waiver of right to object to sale — Plea of 
waiver when to be given effect to and to what 
extent — Public policy — Circumstances from 
which waiver to be inferred — Knowledge of 
rights waived , necessity of proving— Burden 
of proof — Presumption. 

A waiver is an intentional relinquishment of 
a known right, or such conduct as warrants an 
inference of the relinquishment of such right, 
and there can be no waiver, unless the person 
against whom the waiver is claimed had full 
knowledge of his rights and of the facts, 
which would enable him to take effectual 
action for the enforcement of such rights. 

The burden of proof of such knowledge is on 
the person who relies on the waiver, and suck 
knowledge must be t made to appear. A 
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Waivjer.— Concluded. f | W*Jib~ul-&rz. —(Concluded . 

presumption of waiver cannot be rested cm a | (3) Permission to tenants to transfer only 

presumption that the right alleged to have been | materials — Sale of house in execution of decree 
waived was knqwn. — Rights of purchaser— See Landlord and 

Tenant, No. 6, 10 O.C. 4. 


When it appeared from the proceedings that 
a judgment-debtor only waived objections to an 
execution sale, on the ground of (1) non-issue of 
fresh sale-proclmations when the sale was ad- 
journed from time to time* and (2) inade- 
quacy of price as resulting therefrom, 

held— that this did not prevent him from 
attacking the sale on the ground (1) that the sale 
proclamation had never been issued and had 
been fraudulently suppressed at the decree- 
holder's instance and (2) that the price realised 
was inadequate by reason of the dceiee-holdor's 
fraud. 

Whether there has been a waiver or not of the 
rights of a judgment-debtor to object to a sale 
and to what extent they may have been waived 
must depend upon the circumstances of each 
individual case ; and the question has to be 
deoided, not merely upon the language of the 
petitions preferred by the judgment-debtor, but 
with regard to the whole of tlic proceedings in 
the case, and particularly with reference to the 
order made by the Court upon the petitions. 

T^e right of waiver is subject to the control 
of public policy, which cannot be contravened 
by any conduct or agreement of the parties ; and 
an agreement which seeks to waive an illegality 
maybe void on grounds of public policy or 
morality. 

Quaere- -Whether, if it were made out that 
the judgment-debtors had, in fact, waived all 
possible rights to object to the validity of the 
sale, a Court of justice would give effect to tho 
plea of waiver, whenjbho sale was brought about 
by fraud upon the processes of the Court. 
Dhanukdhari Singh v. cNathima Sahu, 11 

C.W.N. 8i8=6C.L.J. 62. 

♦ 

Mookeb^ek and Holmwood, j,t. 

(3) Instalment bond — Liberty to sue on 
default — Option not exercised — Acceptance of 
subsequent instalments— See Limitation Act, 
No. 72, 4 A.L.J. 336. 

Wajib-ul-ar*. 

(11 Rights of Zemindars in respect of house- 
sites and grove-lands— See Landlord and Ten- 
ant, No 9, A.W.N. (1906), 807 = f A A.L.J. 38. 

(9) Construction of— Contract or custom — 
See Pre-rmption* No. 4, 3 A.L.J. 850= A.W.N, 
(3907), 17 . > 


(4) Evidentiary value of chakwar wajib-ul- 
arz- Conflict between earlier and later — See 
Pre-emption, No. 13, 44 P.R. 1907. 

(5) Construction of,— whether record of cus- 
tom or contract — See Pre-emption , Mo. 28, 
A.W.N. (1907), 285. 

(6) Ownership of resumed muaji land — See 
Pre-emption, No. 22, A.W.N. (1907), 173. 

Widow. 

Decree against, in fair trial, whether binds 
reversioners— See Estoppel, No. 2, 6 C.L.J. 
621. f , f 

Widow remarriage. 

Widow acquiring right in occupancy holding 
— Effect of re-marriage— Mistake of law — See 
Act II of 1901 (Aora Tenancy), No. 3, 4 A.L. 
J. 475. 

Widow Re marriage Act. 

See Act XV of 1856. 

Will. 

(1) Execution under pressure — Free agency 
Importunity — Indian Succession Act (X 
of 1565), S. 45, illus. (g) and ( h ). 

A will is riot invalidated on. tho ground of its 
having been executed under pressure,- unless 
the pressure was such as the testator could not 
resist. Illus. (<7) and h ) of S. 48 of the Succes- 
sion Act practically lay down the rule, which 
should guide all Courts on the question of 
importunity. They indicate the law as stated 
in “Williams on Executors and adminis- 
trators." Jajneshwari Saha y. Ugreshwari 
DasBya, 11 C.W.N. 824. 

Mitba and Caspkrsz, jj. 

(2) Construction of — Bequest "for purposes of 
popular usefulness or for purposes of 
charity ’ ’ is void for uncertainty— Charitable 
purposes if mixed toith other indefinite pur- 
poses, the whole gift fails. 

Where, in a will, the following clause occur- 
red : “ As to whatever immoveable (and) move- 
able (property) in cash belonging to me may be 
in excess or may remain over as surplus, after a 
disposition shall have been made $n accordance 
with what is stated in the clauses above written, 
my above-mentioned six executors are to 
make use of. the same, in such manner as they 
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DIGEST OF 

Will .—(Continued). .g, 

may unanimously think proper for purposes of 
popular usefulness or for purposes of * charity. * 
And I give to them (i.e.) my above-mentioned 
trustees full authority to use (the same) in that 
manner.” 

Held, that the bequest f‘ for purposes of 
popula? usefulness or for purposes of charity” 
was void for uncertainty. 

Held, also, that the ‘ ‘ purposes of popular 
usefulness” was different from “purposes of 
charity “ and tBe word “ or ” was disjunctive. 

Where charitable purposes are mixed up with 
other purposes of such a shadowy and indefinite 
nature that the Court cannot execute them, 
such as “ charitable or benevolent ” or “ chari- 
table or philanthropic” or “charitable or pious” 
purposes, or where the description includes pur- 
poses, which may or may not be charitable, and 
a discretion is vested in the trustees, the whole 
gift fails for uncertainty. Trilcumdas Damo 
dhar v. Haridas Morarji, 9 Bom. L. It. 5G0- 
31 B. 583. 

* 

Jenkins, c. j., and Beaman, j. 

(3) -speaks from the' date of death- Hindu 
wills, loss of the original- admission of tes- 
tator — ] 'resumption as to destruction and 
revocation of wills in India and under 
English law. 

A will must be construed as speaking and 
taking effect with reference to the state of 
things in existence immediately before the tes- 
tator’s death. This principle applies to Hindu 
wills also. 

Where the original will is not to be found, 
there is a presumption in English law that it 
has been destroyed. But the presumption is 
not so strong in India, as in other countries, 
where wills are taken greater care of. 

Where tliere was no evidence of the destruc- 
tion of the will by the testator, but the plain- 
tiffs relied on the non-production of the will 
and the deposition of certain witnesses, who 
said that the testator had admitted having de- 
stroyed the will, held that these facts were not 
sufficient to establish the presumption of re- 
vocation. Ship Sabitri Prasad v. The Col 
lector of Meerut, 3 A.LJ. 747-A.W.N. (1900), 
295 ~ 29 A. 82. 

Knox tfod Airman, jj. 

(4) Construction of the word “dharma" in 
bequests. 


CASES. 

Will* — {C&ntinnedf. 

White, c.j. —The Privy .Council decision 
in 29 I. A. 71 must be followed in construing # 
the word “dharma.” 

Per Subeahmania Aiyeb, j.— Tho word “dhar- 
ma' ’ denotes objects indicated by the ternfs 
ishta and poorta. Ishta gifts refer to gifts at 
the altar in connection with sacrificial cere- 
monies and the objects of the gift arc as certain 
as they can be. Poorta work# include service to 
fellow beings, such as constructing tanl^s, 
wells, temples, feeding, etc. Gifts foi “dhar- 
ma" should, therefore, be upheld as intended 
and understood to be for definite objects known 
to the people, even were that word devoid of a 
technical import. Parth&sarathi Pillay y. 
Thiruvengada Pillay, 2M.L.T. 198-17 MX. 
J. 379 — 80 M. 340. 

(5) Construction of — J light to sue by the 
brother of the testator who teas prohibited 
by the will from interfering with the 
latter's affairs — Trial of issue on privdte 
matters not relevant to the suit. 

A testator bequeathed all his property, in the 
absence of a son, to his widow for life and, 
after her to his daughter’s son, if any. Failing 
these, the widow was to take the estate 
absolutely, subject only to a condition that she 
shpuld not alienate it to any member of her 
father’s family. The will expressly prohibited 
the interference of the testator’s brother in his 
affairs. After tho death of the testator leaving 
an only daughter, the widow gave out that she 
had given birth to a posthumous child. 
The brother of tho testator thereupon 
sued for declaration that the posthumous 
child was not the son of the testator, held, 
that the plaintiff had no status to maintain 
the suit, as he was neither an immediate nor a 
remote reversioner. 

The procedure adopted by the lower Courts, 
of inquiring into the private affairs of the de- 
fendant’s family, in considering an issue re- 
garding the alleged legitimacy of the posthu- 
mous child, which was not wholly relevant to 
the suit, was severely criticised. Pallia v. Go* 
kal Ghand, 139 P.R. 1907. 

Robertson and Kensington, jj. 

(6) Attesting witnesses ignorant of the contents 
— Validity of will — See Mahometan Law 
(Will), No. 1, 10O.C. 209. 

(7) — due execution and attestation of — Ac- 
knowledgment of executjon — What amounts to* 
attestation— Indian Succession Act, S. 6O-7 
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mil, -(Concluded). * 

Hindu Wills Act — See Probate , No. 1, 
*6 C.L.J. 463. 

Worship. 

* Right of , if heritable and devisable— Alien- 
ation of right of — See Hindu Law (Religious 

Endowments), No. 1, 11 C.W.N. 782. 

# 

Written statement* 

«*— not signed or verified — Objection to, takon 
on appeal, after case fought out on merits — See 
Civ. Pro. Code, No. 81, 11 C.W.N. 871. 

Wrong- doer. 

Possession of wrong-doer, no£ to be con- 
structively extended over lands not actually 
in his possession— See Partition, No. 6, 
12 C.W.N. 127. 

Zaildari. 

(1) Claim of a candidate of the prevailing 
tribe in a mil — Superior right. 

Held that a person who belongs to a pre- 
vailing tribe in a zail and is also otherwise fit 
to act as a zaildar should be given preference 
ove r other candidates for the post. Jafar 


Zaildari . — (Concluded) . 

Khan v. Raja Aslmitllah Khan, 2 P.W.R. 

1907 (Rev.). # 

Walker, Financial Commissioner. 

(2) Zaildari - Punjab Land Revenue Act 
( XVII of 1887) , S. 28 — Rule 166 relating 
to zaildari — Appointment of an unqualified 
candidate as zaildar not allowed . e 
Held, that no person is eligible for appoint- 
ment as a zaildar unless he is a qualified can- 
didate under Rule 166, before the appoint- 
ment is made by the Collector* Sardar Khan 
y. Bahadar Khan, 3 P.W.R. 1907 (Rev.). 

Walker, Financial Commissioner. 

Zemindar and Inamdar. 

Necessity for exchange of patta and muchi* 
lika — Act VI.II of 1865 — Applicability of sum- 
mary provisions— See Act VIII of 1865 (Rent 
Recovery, Madras), No. 2, 17 M.L.J. 473. 

Zuri-peshgi leese. 

(1) Possession not delivered to mortgagee — 
Suit for recovery of possession dismissed — Suit 
fog compensation — See Limitation Act, No. 83, 
4 A. L. J. 249. 

(2) Rent realised by Zurpeshgidar after expiry 
of lease, suit for recovery of — See Limitation 
Act, No. 64, 11 C.W.N. 862. 



SUPPLEMENT 


Acts. 

1. Imperial Acts. 

2. Bengal Acts. 

3. Central Provinces Acts. 

4. Madras Acts. 

5. Punjab Acts * 

/. —imperial A cts . 

Act XXI of 1850 (Freedom of Religion). 

Feasibility of adopting the 4et in Travancore 
Statute Book— Sec Conversion, No. 1, 
22 T.L.R. 246. 

Act X of 1865 (Succession) . • 

Applicability oi — to Syrian Christians in 
Travancore — See Succession, No. 1, 22 T.L.R. 
192, in the body op the book. 

Act IX of 1875 (Majority). 

(1) S. 3— Grant of Letter s of Administration 
to de facto guardin of a minor — Act VIII 
of 18VO, Ss. 7 (/), Vi— Declaration of guar- 
dianship. 

The Court does not, by merely granting Let- 
ters of Administration, under S. 13 of Act V of 
1881, to the de facto guardian of a minor, in 
respect of an estate, to which the minor is an 
heir, appoint or declare such guardian as a 
guardian to the person or property of the minor, 
within the meaning of S. 7 (1) of Act VIII of 
1890. Such grant of Letters of Administration 
is not, therefore, sufficient to bring the minor 
under the provisions of S. 3 of Act IX of 1875. 
Ganeshi Lai v. SuraJ Mai, 89 P.E. 1906=. 
90 P.L.R. 1907. 

Johnstone and Lal Chand, jj,* • 

Act Y of 1881 (Probate and Administration). 

(1) 3 — Grant of probate to trustees as 

executors according to tenor . 

The mere circumstance that the property is 
left by the f will to trustees, without words 
referring to them as executors, would not 
prevent those persons being granted probate 
as executors according to the tenor, if, among 


/. — Imperial A cts . -{Continued). • 

Act Y of 1881 (Probate and Administration) . 

— Concluded . 

the duties to be discharged by them under the 
will, there are included such duties as exe- 
cutors have, to perform ; but that should appear 
from the will. N. Appacotty Mudali v. 
Muthukumarappa Mudali, 16 M.L.J, 558 - 30 
M. 191. 

White, c.j., and Suuuahmania Aiyar, j. 

| References. — 17 L.R * Ir. p. 277, L.R. 3 I\ 
and D. lf>7 and 2 P. and D. 369, It. 

Act XXYI of 1881 (Negotiable instrument). 

(1) 8s. 4, 15- A non -negotiable instrument , 

whether could be assigned by endorse ment 

Assignee, whether becomes entitled thereon 
to sue the maker. 

• This was a suit on a pro-note, without the 
words “order” or “bearer” or their equivalent, 
brought by the plaintiff, to whom the note had 
been assigned by endorsement thereon. It was 
pleaded in defence that a document, though a 
promissory note, was not a negotiable instru- 
ment and consequently could not be assigned 
by endorsement. Held, the document, not 
containing the necessary words to render it a 
negotiable instrument, was not capable of 
being transferred by mere endorsement, and it 
was not, therefore, competent for the assignee 
to maintain a suit upon it. Parfitt* v. Chain 
Sukh, 144. P.R. 1906 = 106 P. L. JR. 1907. 
Robertson, j. 

I References : — 60 P.R. 1884, 12 P.R. 1894, 

| 10 A. 20, 24 M. 654 & 28 M. 544, It. 

I Act Y1 of 1882 (Companies). 

| (1) S. 136 — Execution of decree against Com- 

pany in liquidation— Attachment of decree 
! against Company— Attaching creditors 

i rights — Procedure . 

P obtained a decree against S. S had already 
obtained adecre against M & Co. M & Co., was 
ordered to be wound uj>. After such order, P, 
in execution of his decree against 8, attached 
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Act Yi of 1882 (Companies) . — ( Concluded) . 

\he decree which 8 had obtained against M & 
Go - 

Held , that it would not be equitable for the 
Court to prevent P from executing his decree 
without seeing that his rights are respected in 
the liquidation, (a) and that the liquidator 
should be directed to recognise Pas the represen- 
tative of the decree holder and to allow him to 
prove for the decree debt in the name of the decree 
holder and to receive and apply dividends pay- 
able to the decree holder in satisfaction of his 
debt, subject to the like claims of other attach- 
ing creditors to rateable contribution. Sesha 
Aiyar y. The Tinnevelly Sarangapani Sugar 
Mill Company, 30 M. 533. 

Benson & Wallis, jj. 

Act Y1I of 1887 ("Suits Valuation). 

(1) 8. 8 — Amendment of valuation of suit in 
appe al -Court-fee*- Jurisdiction. 

In a suit brought for an account, for the re- 
turn of certain property, and for the cancella- 
tion of a power-of-attorney, the plaintiff valued 
the suit at Rs . GOO. From the decree in th is su it, 
the plaintiff appealed to the Chief Court valuing 
the appeal for the purposes of the Court Fees 
Act^it Rs. 600, and for the purposes of jurisdic. 
tion at Rs. 13,800. It was held, that, as the 
value given for the purposes of Court fees both 
in the plaint and in the memorandum of appeal 
was only Rs. 600, the value for the purposes of 
jurisdiction, must, under S. 8 of the Suits Valu- 
ation Act, be taken at that figure, and that the 
plaintiff could not be allowed to amend the val- 
uation so as to bring the appeal within the 
jurisdiction of the Chief Court. Theln Yin y. 
Foucar Brothers & Co., Ltd., 4 L.B.R. 120. 
Hartnoll and Moore, jj. 

(2) Ss. 8&0 — Suit to dir<|ut registration of will 
— Method* of valuation for purposes of juris- 
diction— See Jurisdiction (of Mum biffs’ 
Courts), No. 1, 17 M.L.J.573. in the body of 
the book. 

Act IX of 1887 (Provincial Small Cause Courts). 

(1) Ss. 16 , 82 (2)— Civ. Pro . Code , 8. 646 B 
— Institution of a suit before a Munsif 
exercising Small Cause Court flowers up to 
a certain value — Trial by his successor 
invested with higher powers . 

Where a suit for recovery of a Mjm |of Rs. 70 
was instituted in the Court of a Munsif exerci- 
sing Small Cause Qourt powers up to Rs. 50, and 
subsequently daring the, pendency of the suit 
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Act IXof 1887 (Provincial Small Cause Courts). 

— ( Concluded )* 

the Munsif was transferred and the substan- 
tive Munsif who succeeded him had powers of 
a Small Cause Court up to Rs. 100. 

Hejid , that the suit should not be tripd as if 
the powers of the Court remained the same as 
they were when the suit was instituted. Mah- 
ima Chandra Sirdar v. Kali Mandol, 12 C.W. 
N. 167. 

RaMT’INI, C.J., SlIAUFUDDlk, J. 

Act YII of 1889 (Succession Certificate).' 

(1) 8 . J Application by heir of mortgagee for 

supplementary decree — Succession Certificate 
if necessary — ‘ ‘ Debt ” — Transfer of Property * 

Act (iv ofiSsx), s.m.” 

Where after a preleminary decree had been 
made in a mortgage suit, the mortgagee died, 
and his sons gofc» themselves substituted on the 
rocord, and an order absolute was made in their 
favour, but the proceeds of the sale of the mort- 
gaged property proving insufficient, they app- 
lied for a personal decree for the balance under 
S. 90, Transfer of Property Act. 

Held, (on a review of the authorities), that, 
uutil the applicants obtained a certificate 
under the Succession Certificate Act, no such 
decroe could be made in their fovour. Sahadev 
Sukul v. Sheikh Sakhawat Hossein, 12 C.W. 
N. 145. 

- Mookerjee and Caspeusz, jj. 

Act IX of 1890 (Railways). 

(1) Ss. 77 and 140— Goods lost in transit — 
Notice of claim — Sufficient notice. 

Notice of claim for goods lost in transit given 
to Railway Company A, with whom they were 
originally booked, is not sufficient notice within 
Ss. 77 and 140 of the Railways Act, to Railway 
Company B on whose line the goods wore subse- 
quently lost. Talik Chand Lahuthy v. East 
India. Railway Company, 12 C.W.N. 165. 
Rampini, c.3., and Sharfuddin, j. 
Deferences : — 26 B. 669, J\ 

Act I of 1894 (Land Acquisition/. 

(i) Divisional Judge, whether could decline 
jurisdiction on denial of title by Govern- 
ment !, on reference under the Act . 

Upon a reference under the Land Acquisition 
Act for decision of a matter by a Divisional 
Judge, his function is, ordinarily, apart from 
questions of apportionment among contesting 
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t.— Imperial Acte.— (Concluded). 

Act I of 1894 (Land Acquisition).— (Concluded). 

claimants, merely to soo wbetfier the Collector’s 
award is or is not adequate, i.e.. the objectors 
have to show him that it is inadequate in amount 
and, in the absence of such proof, the award of 
Collector stands, whatever Government may have 
pleaded and the fact that the objector’s title to 
the property was attempted to be denied by the 
Government does not enable the Judge to 
decline jurisdiction to determine the reference. 
Amolal Shah *v. The Collector of Lahore, 
115 P.R. 1906 = 87 P.L.R. 1907. 

Johnstonb: and Horry, ,j. 

References.—' 7 A. 817. 19 A. 339 and 30 C. 30 

ft. . 

2-bengal Acts. 

Act VI of 1870 (Chowkidcri). 

(1) S. 5 / — Recesumption of (ffiakran land — 
Lvassee from chowkidar, rights of. 

When chowkidari land is resumed and 
transferred by the Collector to the zemindar ^he 
interest of the chowkidar in the land and, along 
with it, all rights created by him in favour of 
others, cease. 

S. 51 of the Chowkidari Act does not save 
rights created by the chowkidar, but refers to 
contracts made by the zemindar in respect of 
the village in which the chowkidari land or any 
portion of it is situate. Krishna Kinkar Dutta 
y. Mahan to Bah&gab&n Das, 12 C.W.N.1G1. 
Mitra and Caspkrsz, jj. 

Act IX of 1880 (Cess). 

S. 41 — Whether it is open to zemindar and 
tenure-holder to contract themselves out of the 
provisions of S. 41 of — See Landlord and 
Tenant, No. 29, 12 C.W.N. 154, in the body of 

THE BOOK. 

3. —Central Provinces Acts . 

Act XI of 1898 (C. P. Tenancy). 

(1) Ss. 3 and 41— Holding, nature of— Parti- 
tion of holding , effect of—* 1 devolves," effect 

of— 

A holding,* under S. 2 (8), Tenancy Act 1898, 
is, by its very definition, a parcel of land held 
under one lease or set of conditions and is in- 
divisible and cannot be affected by action to 
which the tenants alone are parties (a). Even 
if it were ancestral property in the hands of 
a father, and his son should acquire rights in it 
by birth, the son could not enforce a partition so 


3.— Central Provinces A cts. —(Conchided)^ 
Act XI of 1898 (C. P. Tenancy).— (Concluded). 

as to bind the landlords to recognise each share 
as a separate holding. * * 

By virtue of S. 41 (1) Tenancy Act, the right 
of an absolute occupancy tenant ** devolves as if 
it wore land” and the use of the word ‘‘devolves” 
appears by necessary implication to exclude, for 
example, the taking by survivorship which ob- 
tains among Hindus in respect of joint ancest- 
ral property. Pancham Singh y. Nankoo Si rig h, 

3 N.L.R. 182. 

H. V. Pjuke-Brockman, a.j.c. 

References: — (a) 1 W.R. 10 and HC, 118, reli- 
ed on, ( b ) 4. C.P.L.R, 57 and 13 C.P.L.R. 137, 

followed ; 11 C.P.L.R. 144, referred to. 

% 

4.— Madras Acts. 

Act YII1 of 1865 (Rent Recovery). 

(1) Ss. 9 and 72— Dismissal of arevenue suit for 
enforcement of acceptance of patta —Civil unit 
for rent on the basis of tender of proper pat 
fa ~ Res judicata. 

A decision of the Revenue Court dismissing a 
suit for the enforcement of acceptance of patta, 
under S.9of the Rent Recovery Act, would not 
operate as res judicata, in a civil suit for the 
same fasli based on the tender of the proper patta, 
as* the Revenue Court has no jurisdiction to 
decide such suit for rone (a). 

If, instead of dismissing the suit, the Re- 
venue Court has settled the terms of the patta, 
the terms so settled would have constituted the 
final contract between the parties as to rent for 
the fasli, and the civil Court would have been 
bound to enforce this contract under S. 72 of the 
Act. (b) Kedambl Yenkatacharalr y. Lakshmi 
doss, 17 M.L.J. 601. 

Wallis and Miller, jj. 

References:— (a) 20 » M.392, 29 C. 70,7 (P.C.), 

25 A. 189, R ; (b) 27 M.G5, cxpl. 

5.— Punjab Acts. 

Act IY of 1872 (Punjab Law*). 

(1) 8* 11 — Custom— Pre-emption — Taraf Ravi 
suburb of Multan City. 

The custom of pre-emption in respect to 
houses exists in the Taraf Ravi subdivision of 
the Multan City. Abdulla v. Puunurara, 

85 P.L.R. 1907. 

Robertson and Chitty, jj. 

Act XYI of 1887 (Tenancy). 

(1) S. 77 (3)— Suit for recovery of money paid * 
to mortgagor for land revenue, whether, 
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I t nt 
S. - • Punjab A cts. — {Continued) . 

Act XYI of 1887 (Tenancy),*— (Continued). 

within the jurisdictson of Revenue Courts — 
Suit in Revenue Court and subsequently in 

( Civil Court — Right of parties to set up the 
want of jurisdiction of the Revenue Court. 

The terms of S. 77 (3), which ousts the 
jurisdiction of Civil Courts infest be construed 
strictly ; cl. (i) must Jbe taken to include suits 
ejusdem generis with those which are mentioned 
above it, and be confined to suits between 
parties qua landlord and tenant. It cannot be 
held to include a suit, the claim in which arises 
out of a contract of mortgage, merely because, 
between the mortgagor and the mortgagee, 
thci e subsists also the relationship of landlord 
and tenant. In dtber words, the claim in the 
suit must be directly referable to the lease or 
the conditions on which the tenancy is held 
Held, also, a person who has selected the Re. 
venue Court as his forum, has insisted through- 
out on its jurisdiction and has prosecuted the 
suit there up to the Court of final appeal, hut 
has ultimately failed, not on the question of 
jurisdiction, hut on the merits, should not be 
permitted, on the ground of want of jurisdiction 
in the Revenue Court, to ignore the previous 
proceedings entirely and prosecute his claim 
de novo in a Civil Court. Jaim&t Mai y. Khajr 
Muhammad, 120 P.R. 1906=98 P.L.R. 1907. 

Robertson and Citttty, jj. 

References : — 10 W.It. 0, 8 M.1I.C. 14 and 
G P.B. 155, R. 

(2) S. 77 {H\ (d) — Exchange of occupancy 
holdings -Suit by occupancy tenant for 
declaration that he is occupancy tenant by 
exchange — Jurisdiction. 

+ * 

A suit by a person, claiming to be an occu- 
pancy tenant of specific land, for a declaration 
that he is an occupancy tenant, having ex- 
changed his original occupancy holding with 
the original occupancy tenant of the land in 
suit, is a suit by a tenant to “ establish a claim 
to a right of occupancy ” under S. 77 (3) (d), 
and is, therefore, cognizable only by a Revenue 
Court. 

There is no authority for the contention that 
S. 77 (8) (d) apjjlies only to cases of occupancy 
rights acquired under S. 5 or S. 6 of the 
Tenancy Act, and the language of the sub- 
section indicates no such limitation . 

The question of jurisdiction must be settled 
with reference to the plaint \a). Attar Singh 


S.- Punjab Acts.— {Concluded). 

Act XYI of 1887 (Tenancy)-*— (Conceded). 

v.Rala Singh, 1§9 P. R. 1906-110 P.L.R. 
1907. 

Reid, c.j. 

References.— 89 P. R. 1895, R ; (a) 106 P. R. 
1900, F. 

Adverse Possession. 

(1) — among Mahomedan co-heirs. 

Where one of the heirs of a Mahomedan was 
receiving some benefit from a portion of the 
estate, the possession of the estate by another 
heir would not constitute adverse possession 
against the former, unless and untill the know* 
ledge that the former was intended to be exclu- 
ded from the other portions is brought home to 
him. Yava Kunju Abdul Kunju y. Atchu 
than Aiyappan, 22 T.L.R. 107 (P.B.). 

Sadasiva Aiyah, c.j. Padmanabha Aiyak 
and Ramachandra Row, jj. 

References: 31 C. 970, F; 5 T.L.R. 14, 

29 B. 800, 21 M. 159, 24 M. 441, R. 

« 

Alienation. 

Validity of condition as to restraint on. Bee 
Restraint on alienation. No. 1, 10 O.C. 136, 

IN THE BODY OF THE BOOK. 

Appeal. 

(1) Amendment of valuation of suit in appeal 
— Valuation for purposes of Court fees and for 
purposes of jurisdiction Act VII of 1877 (Suits 
Valuation, No. 1, 4 L.B.R. 120. 

(2) Right of, from order under S. 225, C.P. 
C. (Travancore) — See Civ. Pro. Code (Travan- 
CORe) , No. 1, 22 T.L.R. 172, in the body of 
the book. 

(3j Suit by agent — Dismissal of suit — 
Principal’s right of appeal— Sec Civ. Pro. 
Code, No. 1,4 L.B.R. 95. 

Attachment. * 

,, Sale of property by inferior Court while under 
attachment by superior Court — Effect — See 
Limitation Regulation (Travancore), No. 
1, 22 T.L.R 147, IN THE BODY OF THE BOOK. 

Buddhi&tL&w (Inheritance). 

(1) Property inherited by Barman * Buddhist 
father after death of first wife and before 
marrying his second wife — Share of child by 
deceased wife. ft 

Where a Burman Buddhist inherits property , 
moveable or immoveable, after the death of his 
first wife, by whom he had a son, and before 
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Buddhist Law (Inheritance) . — (Concluded), t 

his marriage with his second wife, by whom he | 
had children, and dies leaving him surviving, j 
his son by his first wife, his second wife, and j 
children by her, it was held that the son by tbe j 
first marriage is entitled to one half share 
such property. Ma Leik y. Maung Mwa, 4 L. 
B.R. 11#. 

Hartnoll and Moore, jj. • 

References 2 L.B.R. 174, 2L.C. (Chan Toon), 
97, l.*L.C. (Chan Toon) 292, S.J.L.B. 110,6, 
‘255, P.J.L.B. 534$ li. 

Buddhist Law. (fre-emption). 

(1) Suit for Pre-emption under Chinese Cus- 
tomary Law- — Suit by Chinaman — Indian 
Succession Act , Ss. 5 ft- SSI — Burma Laws 
Act , S. is. # ♦ 

In a suit by a daughter for pre-emption of 
certain properties which had belonged to her 
father, who was a Chinaman, brought under 
the Chinese Customary Law, it was held, 

(1) if the father was not a Buddhist, the 
provisions of the Indian Succession Act applied 
to him, and not the law of China, 

(2) if he was a Buddhist his estate would be 
exempted from the operation of the Indian 
Succession Act by S. 331 of that Act, and the 
Buddhist Law would form the rule of decision. 

In this case, the father being a Chinese Bud- 
dhist, it would be necessary for the plaintiff to 
show that there is a Chinese Buddhist Law in 
China applicable to Chinese Buddhists only, as 
apart from the customary law of the country , ap- 
plicable to all the inhabitants whether Buddh ists 
or not, and that by that law there is a right of pre- 
emption in respect of the land in dispute. 
Apana Charan Chodry v. Shwe Nu, 4 L.B.R. 
124. 

Hartnoll, j. 

Reference : — 2 L.B.R. 05, It. 

Burden of proof. 

(1) Suit for redemption — Plea of sale— Pos- 
session for thirty years, presumption from — 
Evidence Act S. 110 . » 

Where the plaintiff sues for the redemption 
of a mortgage* and the defendant denies the 
mortgage anti alleges that he is in possession of 
the property under a sale, and where it was 
found that the defendant's possession extended 
over thirty yeai$, it was held, 

(1) that such possession was pt'ima facie 
evidence of ownership (S. 110 of the Evidence 
Act) ; 


Burden of proof. —(Concluded). 

(2) that the burden of proving the mortgage 
lay on the plaint iff, and that, as such burden * 
was not discharged, the plaintiff was not entitl- 
ed to a decree, Kanakku Savarimuthd v. 
AundiperumalOopala Krishnan, 22T.L.R. 89. • 
Govinda Pillai, Offo. c.j. and Ramao 
H A NORA Row, J. 

(2) Suit on an insurance policy to* recover 
value of goods insured — AMegation of fraud 
and misrepresentation - Onus - - See Insurance 
Policy, No. j, 22T.L.R. 99, in the Body of 
the Book. 

Civil Procedure Code. 

(1) S. 27 — Suit by agent in hi s own name - 

Dismissal of suit — Right of principal to appeal 
— substitution of principal's name as plaintiff 
— S. i! SO, Contract Act . 

Where a suit was instituted by an agent, in 
liis own name, and without disclosing that he 
was merely an agent, and the suit was dismiss- 
ed on the ground that the plaintiff being a mere 
agent could not sue in his own name, it was 
held, in an appeal by the principal:-- 

(1) That, as the suit was commenced in the 
name of a wrong person through a bona fide 
mistake and as it was necessary for the 
determination of the real matter in dispute 
that the principal’s name should be substituted 
for that, of the agent, such substitution might 
have, been made under S. 27, C.P.C, 

(2) that action under S. 27 C.P.C. , might 
have been taken in this case, on the initiative of 
the principal, or of the agent, or of the Court 
itself, and, 

(3) that the case was to be remanded, with the 
substitution of the name of the principal as 
plaintiff, for the determination cf the case on 
the merits. A.L.S,P.S.Soobramonion Chetty 
y. MyatTha U, 4 L.B.It. 95. 

Fox, c.j. and I it win*, j. 

. References :-- 1 L.B.R. 191, 350, I) ; 3 N.W. 
P.H.C. 179, 21 B. 205, 20 M. 407, 12 W R. 117, 

P. 

(2) S. lob — A holiday fired for hearing of a 
case to suit plaintiff's Pleader — Refusal of 
pleader to appear on that day— Right of 
Court to proceed under S. lob. 

Where a grazettod holiday was fixed for hear- 
ing argumentsin a case, by arrangement with 
the parties and so as to suit the convenience 
of the piain tiff’s pleader, hpt the latter declined 
to appear on that day, it «vas held that neither, 

t * 
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CiviLProcedure Code. — (Continued) . 

side having objected when the said date was 
fixed, it was their duty to be present on such 
day and, in default of tlieir so appearing, the 
proper course for the Court was to proceed to 
judgment in terms of S. 158, Civ. Pro. Code. 
Bhagwan Das v. Har Pershad, ill P.R. 1900 
— 92 P.L.R. 1907. 

Kensington <fe Chitty h . 

References : — 55 P.R. 1898 & 82 P.R. 1901, 
** * 

(3) S. 235 — Application for possession by mort- 
gagor who has obtained a decree for redemption- 
form of. See Mortgage (Redemption), No. 23, 

4 L.R.R. 83, In the body of the rook. 

(4) 6’,. #44, >U9 Delivery of si/rkbolical posses- 

sion erroneously made — Fresh cause of ac- 
tion — Suit for 'possession — Delivery of wromj 
property. 

A delivery of symbolical possession, even er- 
roneously, operates to give the person put in 
possession a fresh cause of action and to place 
the judgment-debtor in tho position of a tres- 
passer (a). A suit for actual possession of the 
mortgaged property by a purchaser at auction 
sale who had already obtained symbolical pos- 
session, under S. 319, of certain property which 
was alleged not to be the mortgaged property, 
would not bo barred by S. 244 of the Civ. Pro. 
Code, although the plaintiff’s proper course 
would have been to apply to the execution 
Court to docido, whether the land of which 
he wanted possession was the mortgaged pro- 
perty sold to him, instead of obtaining posses- 
sion undor S. 319 of the Code. Govind Bidiraji 
Bhukta y. Akella Venkata Sastrulu, 17 M. 
L. <J. 598. . 

Miller and Munro, jj. 

References : — (a) 24 C. 715, 22 B. 067, R. 

(5) <S. #58— Payment out of Court— Duty of 
decree-holder receiving payment — Failure 
to certify payment to Court — Suit byjudg- j 
ment-debtor to recover amount — Damages ( 

The law casts on a decree-holder receiving j 
payment of the judgment-debt out of Court, | 
the duty of certifying such payment in satis- [ 
faction of the decroc ; and if he fails to do so, 
there is a breach of that duty. This implies 
that a cause of action accrues when the judg- j 
ment creditor fails to fulfil his duty in the j 
matter (a). c 

So, where a judgment-debtor remitted money ! 
by Post Office Money Qrder, which was recei ved j 
by the decree-holder, who failed, however, to i 


CIyII Procedure Code.— (Concluded). 

certify receipt of the amount and enter satis- 
faction in Court? it was held, that a suit would 
lie to recover the amount so paid, as dama- 
ges, by reason of the defendant’s failure to 
feu tify it to the Court. Medal Th&laYoi Kaliam 
Anni, 3 M.L.T. 15-30 M. 545. 

Subraiimania Aiyar, j. 

References : — ( a) 5 M. 397 (F.B.), F. Referred 
Case No. 9 of 1905, Madras (Unreported), not 

F. 

(0) S.278— Attachment of mortgaged property 
in execution of mortgage-deewee- -Application 
for removal of attachment, whether maintainable 
-- See Mortgage (Genual), No. 20, 4 L.B.R. 82, 

IN THE BODY OF THE BOOK. 

(7) S.310 A— Right to recover money er- 
roneously deposited under S.310 A — Voluntary 
payment -See Contract Act, No. 34— B. 12 C. 
W. N. 151, in THE BODY OF THE BOOK. 

(8) SMI— Conducting a sale before time ad. 
reriised in the proclamation — Material ir* 
regularity. 

Conducting a sale in execution of a decree be- 
fore time advertised in the proclamation for 
sale - the hour advertised being 10 a.m., and the 
hour at which the sale took place being 8 a.m. — 
is a material irregularity in the conduct of the 
sale, within the meaning of S. 311, C.P.C. Sit 
Pwan y. Ngwe Thain, 4 L.B.R. 123. 

Hartnoll, j. 

References: — 1GC.794, Diss ; 24 C. 291, F. 

Ciy. Pro. Code (Trayancore). 

(1) S. 9 — Res J udioata — Consent decree— 
Defendant's right to plead his own fraud in 
a subsequent suit. 

In a suit to set aside an alienation made by 
the defendant in contravention of a comprom- 
ise decree and the deed of agreement executed 
in pursuance of that decree, the defendant 
would not lie allowed to contend that the con- 
sent decree, in the previous suit, was allowed 
to bo passed fraudulently in order to defeat the 
creditors, and, therefore f was not binding on 
him. Nor could the alienees from the defend- 
ant impeach the consent decree Jf they were 
not transferees for consideration (a)t 

For purposes of res judicata, a consent decree 
has the same effect as one duly contested (6). 
KallianiKunjuKunju y. Narayanan Krishnan 
22 T.L.R. 255. 

Govind a Pillat and Ramacahnpra Row, 
jj. { - ' 
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Civil Procedure Code Travancore.— (CowZd) . 

References : — (a) 6B. 703, 11 B. 708, 10 M. 
17, 18 M. 378, It ; 21 W.R. 42£, 24 W.R. 3Q2, 
Diss ; 27 C. 11, D ; (6) 24 C, 216, R. 

(2) 8s. W, 152 £153 (8s. 102, 157 , 158 of the 
British Code ) — Dismissal of suit for non- 
appearance of plaintiff or his Vakil — Ap- 
peal. 

An order dismissing a suit for the non-ap- 
pearance of the plain till' in person or by a 
Vaktf is an order passed, under S. 152 and 97 
of the Travaucoue Code, and not one, under S . 
153, and is, therefore, appealable. My thee n 
Pillai Metheru ICochu Si varan Filial y. Koch- 
achu Ummal Pathummal, 22 T.L.R. 262 . 

Sadasiva Aitak, c./., and Ramachandkv 
• Row; j. 

• * 

References : — 8 G.W.N. 313, 30 C. 060, 
1 M.L.J. 385, F; 15 A. 350, 22 M. 221, Diss ; 
7 M. 41, 25 A. 104,. 20 B. 736, 23 B. 414, 16 B. 
23, 0 A. 427 It. 

(2) S. 283, suit under— Whether S. 42 of 
Specific Relief Act applicable — See Speciukj 
Relief Act, No. 10, 22 T.L.R. 88, m the body 
of the book. 

(4) S .324 — Sale of property by inferior Court 
while under attachment by superior Court- 
Validity —Obstruction under S. 324 — Regular 
suit — Limitation — See Limitation Regulation 
(Tuavancohe),No. 0, 22T.L.R. 147, in the body 
of the book. 

(8) Ss. 352, 356 (Ss. 368 6c 31 2 of the British 
Code) — Application to bring in the legal 
representative of a deceased defendant — 
Limitation. 

An application by the plaintiff to bring on 
the record the legal representative of a deceased 
defendant, is an application under $. 352 of the 
Travancore Code and, not one under S. 350. 
Such an application should be made within 60 
days, unless,sufliciont cause is shown for the 
delay. Mathai Maria Y. Koahi Uni man, 
23T.L.B.266. fe 

Sadasiva Aiyak, c.j., an^HuKT, i. 

Deferences : — 22 A. 284, 26 M. 230, ol C. 487, 
16 B. 27, F ; 8 G.'VV'.N. 837-30 G. 60!), Diss. 

Contract Act (Travancore). 

<D Defendant (Sirkar) receiving money of 
plaintiff— Circumstances rendering receipt oi it 
receipt for plain lift’* use— Plain tiff entitled to 
recover — principle not affected by S, 72 — See 
Limitation Regulation (Tkavancoke), No. 1, 
22 T.L.R. 54, in the body am book. 


OF CASES. xiv 

Contract Act ( Tray ancor e) . Concluded) * 

12) Ss. 60 6c 70— Scope end application— Fu- 
neral expenses of deceased Karnavan incur- ■ 
red by his children — Right tfi re -imbur se- 
men t. 

To support a claim under S. 70, Indian Con- 
tract Act, there must be an obligation express 
or implied to re-pay, and the question is not to 
be determined by ihee consideration^ of what 
may be fair or proper according to the highest 
morality (rr). And the section ought not to bo 
so lfead as to justify the officious interference 
of one man with the affairs or property of ano- 
ther, or to impose obligations in respect of 
services, which the person sought to be charged 
did not wish to be rendered (6). 

With regard to the ceremonies and feasting 
connected with the death of the Karnavan, 
if an A nand travail defrays the charges incidental 
thereto, it would be an expenditure in which the 
law considers h im “interested, ’ ’ arid such charges 
ought to be re-imbursed to the Ammdravan (c). 

If on the other hand, the children of the de- 
ceased Karnavan defray the above charges, it is 
only a voluntary act arising from a sense of 
filial duty which must be understood to be 
gratuitous and so would be outside the scope of 
S. 70. But on grounds of public policy mid of 
pressing necessity, a contract to re-imbnrse the 
actual cremation charges may in such cases be 
inferred on behalf of one who incurred the 
same oven without the knowledge of the party 
interested and this item may therefore be 
claimed by the children of the deceased under 
8. 70 of the Act. Ananthu Narayani y. IraYi 
Nilakant&n, 22 T.L.R. 130. 

(iovinda Pillai and Ramaciianlka Row, 
jj. 

References (a) 2 LA. 131 (143), R, (b) 
18 M. 88 (03), R ; (c) 0 T.L.R. 126, F ; 23 M. 
512, 27 B 300, It. 

Conversion. * 

(1) Shanars — Right df Christian convert to 
^ inherit. 

By custom among Shanars, conversion does 
not deprive the convert of his civil rights m 
the Original family, lie is not, therefore, de- 
prived, by reason of His conversion, of his 
rights to inherit a share in his family property 
and of management. 

Bar Hunt, J. — Act^XXl of 1850, may, with 
advantage, be adopted in Travancore Statute 
Book. * 

Ber Sadasiva Aiyar C.L — I/lo not feel lire- m 
pared to agree with my lq^rncd colloague “ that # 
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Conversion . — ( Concluded ) . 

Act XXI of 1850 might bo with advantage 
adopted in our Statute Book” in its en- 
tirety I think however, that, so far as 
the Hindu castes and classes lower than 
‘ Sudras are concerned, it might bo declared 
by Statute that conversion to Christianity 
docs not entail forfeiture of civil rights, ex- 
cept the rights of trusteeship of caste temples. 
But if such a new, Act is passed , it should fur- 
ther declare that, nob only does the convert 
not forfeit his rights of inheritance to nomfcon- 
verts, but that, reciprocally, the convert’s pro- 
perties can be inherited by his unconverted re- 
lations. Masanamuthu Sivanaduma Nad an 
v. Gopalakrishna Pillai R&nia&w&mi Pillai, 
22 T. L. R. 240. 

Sadasiva Aiyar, c. j., Hunt, j. 

References : -4 T. L. R. 12, 10 T. L. R. 10, l). 

Court Fees Regulation (Travancore). 

S. 4 , cl. (8) {a) —Court fee on mortgage suits. 
Under S. 4, cl. (8) (a) of the Court Fees Re- 
gulation, the Court fee in a redemption suit 
should be paid on the principal money express- 
ed to be secured by the instrument of mortgage, 
whether that amount is increased by interest 
afterwards, or diminished by subsequent pay- 
ments. GoYinda Narayanan v. Narayana 
Aiyan Sankara Aiyan, 22 T. L. R 208. 

Sadasiva Aiyar, c. j., and Hunt, j. 
Reference : — 14 M. 480, R. 

Decree holder. 

Right of, where debt is wrongly entered in 

the schedules— Boo Insolvency, No. 1, 10 O. 

C. 305, IN THE BODY OF THE BOOK. 

•#- - 

Estoppel. 

Applicability to junior members of a Tarwad 
— Bee Makumakkatjuyam Law, No 2,22 T. 
L. R. 121, in the Body of the book. 

7 

Evidenee Act (I of 1872). 

(1) S. 44 - Avoiding of judgment --Inppmpe- 
tenoy alleged must bo, not latent, but patent 
—See Landlord and Tenant, No. 2, 3 N.L.R. 
185. 

Evidence Act (Trayancere). 

(1) S. 110 — Suit for redemption— Plea of 
sale— Possession for thirty years, presumption 
from— See Burden pv proof, No. 1, 22 T.L.R. 
89. 


Execution of decree. 

! Transfer of decree— Application to the Court 

which passed the decreo to re-call it— Step in 
aid of execution— Effect of both original and 
executing Court executing the decree — See 
Limitation Regulation (TravancoreI, No. 5, 
22 T.L.R. 83, in the body of the book. 

Execution Sale. 

(1 1 — by Collector — J udgnient-debtor applying 
to sot aside the sale— Deposit in Court of the 
decretal amount and 5 per centum of the 
purchase money —Ref usal to 'set aside the sale 
— Confirmed sale can be set aside— Collector’s 
power to set it aside— See Civ *Pro. Code, No. 
175, 9 Bom. L.R. 15, in the body of the 
book. 

(2) Conduct t pf, in a place other than that 
mentioned in the proclamation , whether a mate- 
rial irregularity— See Civ. Pro. Code, No. 164, 
132 P.R. 1906=11 P.L.R. 1907 ,*Tn the body 

OF THE BOOK.' 

(3) Conducting a sale before time advertised 
in the proclamation for sale, is a material irre- 
gularity— See Civ. Pro. Code, No. 8, 4 L.B.R. 
123. 

Fraud. 

General allegations of —Effect— See Limita. 
tion Regulation (Tranvancoue), No. 2, 22 T. 
L.R. 143, In the body of the book. 

Hindu Law (Inheritance). 

Survivorship -Joint ancestral property— S. 
41 (1) — Act 1898 (C.P. Tenancy), effect of -See 
Act xi of 1898 (c. i\ Tenancy), No. 1, 3N.L. 
B. 182. 

Holiday. 

Hearing of case fixed for a on arangement 
with parties — Duty of parties to attond on such 
day— See «iv. Pro. Code, No. 2, 111 
1906- 92 P.L.R. 1907. 

Husband and Wife. 

(1) Impleed au tk&rity of wife to pledge husband's 
credit — Hus^nd's express prohibition — 

^ Jf 

In a y.uit %1^e plaintiffs against a husband 
for the price of articles supplied to his wife, it 
was found that the wife lived in Ootacamund 
with her children while her husband resided in 
Coorg, that the husband was remitting to her 
sufficient money fpr her support and that of 
her children, and had also expressly forbidden 
her to cqpt^ft any debts on his credit. 

Held taat‘ these circumstances were suffi- 
cient to presumption of the implied 
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;, f . Husband and Wife.-- (Concluded). 

authority on the part of the wife to pledge hor 
husbands credit for her necessaries. Mahomed 
Sultan SahibY, Horace Robinson, 30 M. 543. 

WA2|3tS, J. 

References 6 App. Cas. ‘24. (1903) 1 K. B. 
04, Ip C. B. N. S. (528, It. 

Interest. 

Tender by debtor — Creditor’s wrongful refusal 
-^Subsequent suit by creditor — Debtor’s failure 
to pay amount in Court — Effect on interest — 
See Tender, No. 2, 4 L. B. R. 108, in the body 
of THE BOO#*. 

Jurisdiction (General). 

(1) Exchange of occupancy rights— Suit by 
tenant for declaration tha*l he is occupancy 
tenant by exchange. — See Act XVI of 1887 
(Punjab Tenancy), No. 2, 139 P. R. 1900- 
110 P. L/R. 1907. . 

Jurisdiction (of Rev. Courts). 

(1) Suit to recover money advanced to mort- 
gagor for land revenue, whether cognizable by 
Revenue Court — See Act XVI of 1887 (Punjab 
Tenancy), No. 1, 126P.R. 1906 <=98 P. L. R. 
1907. 

(2) Suit for rout based on the tender of pro- 
per patta — Jurisdiction— See Madras Act VIII 
of 1865 (Rent Recovery), No. 1, 17 M. L. J. 
601. 

Landlord and tenant. 

(1) Chalgeniand mulgeni tenancy presumption 
• as to — Immemorial possession at uniform 

rate, presumption from — Tenant in South 
Canara. 

In South Canara there is no presumption that 
a tenancy is either chalgqni or mulgeni . Where 
tho tenants prove immemorial possession on a 
uniform # rent,it raises a plesumption in favour 
of Mulgeni. It is then^djj the other party to 
show that the tenants^re^ only ehajg&ki, by 
proving that such was tbia i&iu of the tenancy, 
or, that subsequent deaU|^pira^cor^istent only 
with that tenure. Kltftl Hegadthi y, Chan 
namma Shettathi, 30 M. 328. 

DaIKes and Sankasan nair, jj. 

References S.A?l^gs. 187 & It^of 1879, R. 

(2) Evidence Act (I of 1872), 8$*— Avoiding 

of judgment — Incompte^y—Tlemncy in 
Central Provinces — Creav^^^enaiicy Act, 
operation of— retorn for ser- 

vices . . 


] Landlord and tenant.— (Concluded). • 

i • • 

Where a party seeks, under S. 44 of the Evi- 
dence Act, to avoid a judgment on the ground 
that it was delivered by a Court not competent 
to deliver it, that incompetency must 8e patent 

i and not latent a manifest lack of jurisdiction 

! on the face of the proceedings. Where, on the 
; view of the facts and law taken by it, a Court 
has jurisdiction to decide a case before it then 
its decision can only be ^voided by review, ap- 
j peal or revision. It cannot be reopened on 
! the merits in a subsequent suit by some other 
; original Court of concurrent jurisdiction, 
l merely because the presiding Judge in the 
! subsequent case takes a view of the law and 
facts different from that taken by the Judge in 
the previous case. 

A tenancy, in the Central Provinces, can, iu 
the first instance, be created only by a contract 
between the laulord of the soil and a portion 
whom he is willing to accept as his tenant. It 
is only when a voluntary contract has created 
a tenant that the Tenancy Act fastens itself 
upon the transaction and regulates the future 
rights and liabilities of landlord and tenant. 
The whole position turns upon the original 
agreement between tho parties in every single 
case. 

Where plaintiff appointed the defendant as 
■his agent for earrrying on tho duties of mokud- 
dum in his village, and in remuneration 
for those services and for no other pur- 
poses allowed the defendant to occupy and cul- 
tivate his sir field and to appropriate the entire 
produce thereof without any payment of rent, 
except a nominal one, held , that the defendant 
was never a tenant of the plot whereof ho was 
.allowed the usufruct in return for his services. 
| (a) Wasudeo Gharpure v. Ganu Kunbi, 3 N.L. 
’■■It. 185. 

STANVON, A.J.Cy 

' References : — (a) 1 C.P.L.R. 182, hollowed , 
15 C. P. L. R. 42, R\ 

m 

tfahomedan Law (succession). 

Ml) Succession — Grand-children by predeceased 
% son— Evidence Act^S. 10ti — Presumption of 

J [death of missing per son— Onus — Missing heir 
preservation of, share of, upon partition. 
Under the Mahomedan Law, if any of the 
children of a man die before the opening of the 
succession to his estate, leaving children behind, 
these grand-children are entirely excluded frem 
the inheritance by their uncles and aunts 4 ^ 

A, the son of H, a Mahomedan , disappeared 
as a mendicant in l£f70, and was not knows to 
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M&homed&n Law . (sucoenio n).— (Concluded), 

have been either seen or heard of since then ; 
H died in 1884 ; a claim was set up by C, the 
son of A ,to share in the estate of H ; it was held 
that under S. 10S of the Evidence Act, the onus 
was upon C to prove that his father, A, had 
survived his grandfather, H. 

It was held , further, that this onus was not 
discharged Tby proof that, in an arbitration. 

.. award made in 1888, a share had been set apart 
^|pr A', because this was consistent with the 
'principle of Mahomedau Law, that a share 
ought to be reserved for a missing heir. Moolla 
C&ssim y. Moolla Abdul Rahim, 2 C.L.J. 230 
(P.C.) =a 15 M.L.J. 317-7 Bom. L.R. 892 = 
2 A.L.J. 798 = 10C.W.N. 33-33 C. 173-32 1.A. 
177 = 4 L.B.R. 77. 

Lord Davey, Sir Andrew Scoble and 
Sir Arthur Wilson. 

M&rumakh&thayam Law. 

Funeral expenses of deceased Karnavan 
incurred by his children— Right to imbursement 
— See Contract Act, No. 2, 22 T.L.R. 139. 

Mortgagor and Mortgagee. 

(1) Suit against mortgagor for land revenue 
advanced, whether within jurisdiction of Reve- 
nue (Jourt. See Act XVI of 1887 (Punjab 
Tenancy), No.l, 126 P.R. 1900 = 98 P.L.R 1907. 

Mortgage (Redemption). 

Suit for redumption— Court fee— See Court 
Fees Regulation (Travancore), No. 1, 22 T. 
L. R. 268. 

Notice. 

— — Goods booked, with one Railway Company 
— Loss on the line of another Company-*- 
Notice of Claim — Sufficient notice — See Act 
IX of 1890 t (Railways), No. 4 1, 12 C.W.N. 105. 

Pre-emption. <. 

(1) Suit for, by the daughter of a Chinee 
Buddhist— What law applicable— See Bygjf. 


Pre-emption.— {Concluded). 

dhist Law (Pre-emption), No. 1, 4 L. B 
R. 124. ", - # 

(2) Custom of, in respect to houses exists 
in Taraf llavi sub-division of Multah City. 
See Act IV of 1872 (Punjab Laws), No. 1, 85 
P. L. R. 1907. 

Principal and Agent. 

Suit by agent— Dismissal of suit— Princi- 
pal’s right of appeal— See C. P. C., No. 1, 
4 L. B. R. 95. 

Pro-Note. c. > 

(1) — not containing words of negotiability, 
whether could be assigned by endorsement — 
See Act XXVI of 1881 (Negotiable Instru- 
ments), No. 1, 144 l\ R. 1966 = 106 P. L. R. 
1907. 

Res Judicata. 

Dismissal of suit to enforce acceptance of patta 
by Revenue Court— Subsequent civil suit for 
recovery of rent on the basis of tender of proper 
patta— See Madras Act VIII of 1805 (Rent 
Recovery), No. 1, 17 M.L.J. 001. 

Review. 

(1) Order of a District Judge under S. 7 of 
the Guardian and Wards Act, whether open 
to— See Act VIII of 1890 (Guardian and 
Wards), No. 1, 143 P.R. 1906 = 105 P.L.R. 
1907. 

Transfer of Property Act. 

S. 90— Application bv heir of mortgagee for 
supplementary decree — succession certificate if 
necessary; — See Act VII of 1889 (Succession 
Certificate), No. 1, 12 C.W.N. 145. 

Trial. 

of a suit instituted before a Munsif ex- 
ercising small cause powers up to a certain value, 
but heard by his successor invested with higher 
powers-^See Act JX Of 1887 (Provincial 
Small Cause Coprtli); No. 1, 12 C.W.N. 167. 
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Accident 

Meaning of the term — 9 Bom. L.R.J. 235. 

Accumulation. 

See Will. 

Act XII of 1887 (Bengal Civil Courts}. 

S. 21— Suit for possession and mesne profits —Valuation of suit— Apppoal — A comment on 34 
C. 954-4 A.L.J. 354. 

Act I of 1898 (Public Demands Recovery). 

S. io — non-service of notice — sale — A comment on 11 C.W.N. 750 — 11 C.W.N. CCXIII. 

Act III of 1895 (Madras Hereditary Yillage Officers). 

Jurisdiction of Civil Courts under— 2 M.L.T. 159. 

Act II of 1901 (N.W.P. Tenancy), 

S. 22— Status and rights of the adopted son of a tenant in the province of Agra — An article 
by Mr. I. B. Bose. 4 A.L.J. 199. 

Adimayavana tenure. 

— in Malabar, incidents of— A comment on 30 M. 203—17 M L.J. 304. 

Administration. v * 

Court directing, of estate, when may direct distribution of estate — cpntingent future liahili- 
ties. See 4 A.L.J. 48. 

Advertisement. 

Wrongful use of portrait for— A comment on an American case. 2 M.L.T. 200, 4 A;L. J. 838, 

P.L.R. 07, p. 65. 

Advocacy. • 

Ethic* of,— An Article— 5 Cr. L.J. 157. 

Agency. 1 ‘ •* 

—by estoppel, what is— Constructive contracts, what are— 2 M. L, T. 182. 

• • 

Alteration. • _ 

. * i ■ 

—in instruments— Material alteration — Nature and effect— English and Indian Law — An ar- 
ticle by Mr,S. Vaidyanatha Aiyar, n. a., b, l., 6 C. L. J, 21n. 
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AnoiMit lights. 

Rigjifc feo — Obstruction — Cause of actipn — 11 C.W.N. CCLXXXVI. 

Animus. 

The modem conception of — An article by Mr. Brooks Adams. 5 Crim. L.J.Pfc. I. 41. 

Appeal to Privy Council. 

Question re ; value of patent is a matter of private right, and not a question of public im- 
portance — Refusal of special leave to— See 4 A.L.J. 48. 

Apportionment. * 

.Whether the question of, must be tti$d in separate suit or in execution proceedings— A coin- 
ment on 84 C. 13 — 17 M.L.J. 96. 

Arbitrator. 

Who may be an —Remuneration of— Arbitrator as witness— an article by Mr. D. C. Banerjee, 
4 A.L.J. 255. 

Award. 

Finality of, and of the decree passed upon the appeal— Effect of an— An article by Mr. D. 
C. Banerjee— 4 A.L.J. 1, 39, 89, 165 and 215. 

Back fee. 

Impropriety of making professional fees contingent on the success of a suit — A comment on 
a Punjab Full Bench case. 12 C.W.N. VI. 

Bad Law. 

List of Indian cases overruled. P.L.R. (1907), 9. 

Bankrupt. 

jjkfter-acquired property of, disposal of,— Intervention of trustee. 2 M.L.T. 32. 

Benami. 

Principle under which a benamidar may or may not sue in bis own name— A comment on 30 
M. 245 and 11 C.W.N. 817-11 C.W.N. CCCVI, 17 M.L.J. 400 ; 2 M.L.T. 163. 

Nature and effect of Benami transfer— Fraud— An article. 11 C.W.N. GX1V. 

Plea of Beuami in fraudulent transfer — distinction between fraud attempted and fraud ac- 
complished. 2 M.L.T. 05. 

Bengal Tenancy Bill. 

Observations on— 11 C.W.N. LIII, U C.W.N. LVII, LXXV1I, CXXI, CXXIX, CXXXI, 
CXXXVILCXLI. 

Bengal Tenancy Act. 

Bill to‘amend and supplement the, observations on, 12 C.W.N. XIII, XIV. 

Bias. 

Some remarks on— See 9 Bom. L.R.J. 33. 

Breach of Contract. 

Agent inducing workmen to breach of contract with employer— Ratification— Liability of 
principal (Trade Union)— ^ See 4 A.L.J. 9. 

Brick-making. 

Whether— is a nuisance against which injunction may be issued. See 4 A.L.J. 78. 

Carriers. 

Goods carried partly by rail and partly by steamer— Liability for loss of goods— A comment 
on 84 Q, 419 and 29 A. 228-11 C.W.N. CCXLIX, CCL, 

. Liability of, for theft. See 2 M.L.T, 8, 
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Cue Law. 

An article by Mr. F. Cooper, 9 Bom. L.R. 57 and 2 M.L.T. GO. 

Cette. 

Relief in caste matters— Right of member of, to inspect account books relating to* caste 
property— Injunction— Jurisdiction of Courts— A comment on 9 Bom. L.K. 509 -4 A.L. 

* J. 245, 2 M.L.T. 155, * 

Charitable bequests. 

void for uncertainty of object-an article by Mr. 11. Padnmnabhacjmtt- 4 A.L. J. 287. 

Charitable trusts. * 

Sale of property belonging to charity— Concurrfenco of charity commissioners. 2 M.L.T. 226. 

Charter Act. ' 

g Validity of grant of leave under, by the Registrar or Master before whom plaints arc 

filed under tlip new High Court Rules— A comment on 11 C.W.N. XCTX— (11 C.W.N. 
XClll). # # t 

Chit transactions. 

See Companies Act. 

Civil Courts* bf Madras. • 

Review of the report of the administration of civil justice in Madras Courts for the year 
1905 — 17 M.L.J. 37. 

Proposals for reforming the— 17 M.L.Jt ‘239. 

CIyII. Pro. Code. 

Ohservations on the bill to amend the -11 C.W.N. CCXCV1I, 1‘2 C.W.N. i, V, XIII, XVII, 
XVIII, XXV, XXXVII, 9 Bom.L.R.J. 305, 323, 345 ; 4 A.L ,J. 311. 

g 11— Suits of civil nature- Jurisdiction— An article by Mr. R. Padnmnabhacliari. 4 A.L.J. 
73 and 2 M.L.T. 57. 

S. 11— Suit against trustees lor breach of trust— Departure by trustee from usage of the ‘ in- 
stitution — Injunction— A comment on 30 M; 158 — 17 M.L.J. 363* 

S. 64— Court’s power to reject plaint under, after it has been duly admitted and registered 
— A comment on 34 C. ‘20 — 17 M.L.J. 90. 

Ss. 108, 540, 502, 504— Defendant’s right to appeal from ex park decree- See Ex parte decree. 

Ss. 108, 502— Powers of remand— appeals from cx parte decrees- -A comment on 10 M.L.J. 
479— (4 A.L.J. 31). 

S. 130— Inspection of documents produced by order of Court— High Court’s power to interfere 
in revision with Lower Court’s exercise of discretion— A comment on 30 M. 230-17 M. 
L.J. 398. 

Ss. 198, 202, ‘205, 574— Antedating judgments- An article by Mr. S. C. Banerji. 5C.L.J. 5 (h) 
2 M.L.T. 2. 

S. 234 — Mitakshara son how far is his father’s “legal representative”- -A comment on 11 C. 
W.N. 593-11 C.W.N. CLXIX. 

S. 244— See Apportionment. * 

S. 244 t (c)— application of, where objection is raised to the decree itself and not to its execu- 
tion, etc.— A comment on 30 M. 26—17 M.L.J. 196. 

Ss. 244, 278— Execution pf decree against Karnavan of Malabar tarwad— Resistance bv mem- 
bers of Tarwad— A comment on 80 M. 215—17 M.L.J. 398. 

Ss. 244 (c) 810 A— Orders under S. 310 A— Appeal— Deposit of money— Application by 
another decree-holder for rateable distribution— Whither judgment-debtor bound to 
deposit also amount due to him— A comment on 9 Bom. L.R. 15—4 A.L.J . 62. • « 

Ss. 244, 331— Obstruction to execution of decree by person other tHaii judgment-debtor — 
Applicability of S. 244— A comment on 30 M. 72—17 M.L.J . 25(>. 
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Civil Pro. Codt. ^{Concluded, ) 

S. 257 A — Object and scope of— an article by Mr. C. Duraisamilyengar — 17 M.L.J. 175. 

S. *285— Suggestions to amend S. 285 in C.P.C. Bill — 2 M.L.T. 148. 

, S. 310 A — Construction— A comment on 80 M. 214. 1LC.W.N. CCCXllI. 

S, 310A— -Orclcr refusing to accept deposit tendered under — Appeal — A comment on 29 A. 275 
—11 C.W.N. CCLXX. ^ c 

S. 817*— Certified purchaser — interpretation— A comment on 31 B. 61,-^ A.L.J. 186. 

S. 859 — Judgment-debtor sentenced to imprisonment under— Jurisdiction to pass separate 
r ' order as to nature of imprisonment — a comment on 11 C.W.N. 740—11 C.W.N. CCX1II. 

Ss. 862, 368 — Substitution of names— Limitation — Declaratory suit — Art. 120, Limitation 
Act — A comment on 4 C.L.J. 568— (4 A.L.J. 29). #i 

S. 365 — See Limitation Act (11 C.W.N. LXV). 

Ss. .368, 582 -Death of one of the defendants in mortgage suit pending appeal— Effect of 
omission to bring his legs* 1 , representative on record — A comment on 30 M.G7— 17 M.L.J. 
256. c f 

S. 396— Commission to make partition— Issue of Commission to one person bnly — A comment 
on 29 A. 235—11 C.W.N CCXL. 

S. 411— Forma pauperis — Recovery of Court fee— A comment on 29 A. 537 (F.B.). 12 C.W.N. 
ii. 

S. 433 — Suit against ruling prince for arrears of pay — whether sanction can be given by 
Government— A comment on 4 A.L.J.R. 358j 4 A.L.J. 202. 

S. 506 — Validity of award made by arbitrators appointed on a reference, in which all the 
parties to the suit did not concur— A comment on 11 C.W.N. 1152 — 12 C.W.N* XXIX. 

S. 551 - Appeals under— An article — 2 M.L.T. 115. 

,8.551— Court fee chargeable when appeal is summarily dismissed under, 11 C.W.N. CCXXV. 

S. 561— filing cross-objections under— Court fee payable— practice — 11 C.W. N. CCXXVI. 

S. 568— Limits of appellate Court’s jurisdiction to take additional evidence under — A com- 
ment on 11 C.W.N. 721—11 C.W.N. CCV. 

Ss. 582, 587- See Limitation Act. 11 C.W.N. CII. 

S. 622 — Suggestions re : the revisional powers of High Courts— 11 C.W.N. CCXXV. 

Commissioner. 

—appointed to take down evidence— right of, to disallow questions. 11 C.W.N. COCV. 

Common employngont. 

Application of doc tribe of— 2 M. L. T. 193. 

Companies Act. 

S. 4— Registration ofc association consisting of one or two persons as proprietors, and more 
than 20 as members — Chitorkurchittransactions-A comment on 29 M. 477 17 M.L.J. 44 

Compromise decree. 

Suit to set aside, on ground other than fraud*- -Minor — Compromise filed without guardian’s 
consent— A comment on 34 C. 83—4 A. L. J. 137 ; 17 M. L. J. 142. 

Contempt 

The law of, in India— An article by Mr. 8. C. Lahiri — 17 M. L. J. 387. 

Contract 

Prower of Courts to alter term| of, between parties as to exorbitant rates of interest. 2. M. L 
T. 2 — in restraint of trade— Principles determining validity of — 2 M. L. T, 55. 

Liability of person procuring breach of, between two parties— A comment on 30 B. 598 T 

, C.W.N. CXLLt ' ‘ ■ 

against public policy, law affecting, 1M. L. T. 81. ' • 



AJ/FJSiNJJIA, 

Contract.— (Concluded). 

Enforcement in equity oij Uegal— 2 M. L. T. 70. 

Prevention or hindrance by promisee as an execuse for non -performance by proftiisor-*-# M# L. 
T. 119. 

#■ * 

Calaasification of contracts— Constructive contracts, what are — 2 M. L, T. 182. 

Upw to determine whether abroach of a, is such as to give the right to declare it at an end— 
An article, ‘2 M. L. T. ‘2*29. • 

i; V ; 

Whether an owner can make a valid contract binding himself not to diflpose of his property 

* by will and to permit his possessions to descend according to the law of intestate 

♦ succession. 12 C. W. N. XIII. 

Right of convict to— An article. 9 Bom. L. R. J. 286. ♦ 

Law of, and fraudulent representation inducing a — Conscious and unconscious fraud — A com- 
ment on Pearson r. Dublin Corporation, ( L.D.A.C.1907 , p, Sol, 12 C.W.N. XXIX.) 

* » 

•Contract Act. 

Ss. 2* and ‘25 — Consideration-Discharge of a porior void pro-note executed during minority. 
A comment on 1C M.L.J. 4*22— (4 A.L.J. 30). 

S. 10 — Un due in fluence — ynconscionable bargain — Urgent need of money — A comment on 4 
A.L T.R. 109 (P.C.) — (4 A.L.J. 95). 

S. 10 — The amendment of 8. 10 by S. 2 of Act VI of 1899 applies to thecaseof mortgag 
executed before the amendment— A comment on 31 C. 150—17 M.L.J. 195. 

Ss. 10 and 19 A— unconscionable rate of interest— A comment on 31 B. 348 — 4 A.L.J. 290. 

S. 74— Payment of enhanced interest— Stipulation by way of penalty —A comment on 4 A.L. 
J.R. 109 (P.C.)— (4 A.L.J. 95). 

S. 74— Whether the amendment of 1899 woul^ apply to transactions entered into prior 
amendment— Stipulation for compound interest not ipso facto penal— A comment on 
M. 491-- 17 M.L.J. 45. 

Copie* of documents. 

Whether mofussil pleaders can exchange or give copies of plaint and other papers in a suit 

11 C.W.N. CCCV. 

Costs'. 

— of disappointed purchaser of luid— lien for costs on vendor’s interest in the property. 2 M. 
L.T. 71. When security for, may be required. 2 M.L.T. 98. 

Whether an appeal lies on a question of— Discretion of Court— A comment on 5 C.L, J. 642— 
4 A.L.J. 31G. 


Counsel’s vouchers. 

Necessity for stamp— An article— 2 M.L.T. 112. 

Court Fees Act. • 

S. 17 — Suit for specific performance of contract to soil— Alternative claim to pre-empt mort- 
gage of same property— A comment on 4 A.L. J.R. 1*27— (4 A.L.J. 95). 

Meaning of ‘ ‘ distinct subjects” in S. 17— Section governing Court Fees in appeals— A com- 
ment on 30 M. 61, 80 M. 96—17 M.L.J. 253. 

Cross examination. 

Rules regulating the practice Of— 9 Bom. L.R.J. 827; 6 €r. L.J. Off. 

Cut fit Advisuvi V ntt. » 

Death of party pending a— Entering judgment — Nunc Pro Tunc— An article by Mr. 
Baherji. 5 C.E.J. 5 (») ; 2 M.E.T. 2. * 

A 19 . 


8 S' 
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A 

Customs. , y 

* —and customary law — origin and growth — an article by Mr. Ashutoah Mookerjee — 9 Bom. 

L.R.J. 225, 241. 

Cufetom and origin of law — an article, 17 M.L.J. 81. 

Cty pres Doctrine. • 

Sac Religious Endowments. 2 M.L.T. 49. 

Damage. , • 

Wilfully done tq another, actionability of, 11 C.W.N. CXLII. 

, Liability of owner of property for, suffered by others through that property 13 CWN 
CXXXVJII. 

Damdupat. 

Applicability of principle of, to mortgages— 11 C.W.N. LXXVTII. 

Debenture holders. 

Priority as between execution* creditors and— An article. 2 M.L.T. 281. 

i. 

Declaratory suit. 

Right of reversioner to sue for declaration that a will setup by the widow is spurious and does 

not affect his presumptive right— A comment on 80 M. 195-17 M. L. J. 863. 

c 

Defamation. 

Defence of “ fair comment” in actions for — An article by Mr. Radcliffe. 2 M'.L.T. 42. See 

Lima. 1 

in law suits — Privilege of attorney for — 2 M.L.T, 194. 

Delay. 

See Specific Performance. 

* 

Directors. 

Responsibilities of, of Companies in the matter of allotment — An article. 2 M.L.T. 31. 

Right to director’s fees — Fees whether profits— Fiduciary relationship. 2 M.L.T. 227. 

Divorce. 

Defects and remedies re : the peresent law of — 2 M.L.T. 235. 

Easements Act. 

Innovations on the pre-existing law of India introduced by the— an article by Mr. R. B. Mit- 
chell. 17 M.L.J. 121, 169. , 

* 

Ejectment. 

Suit for— whether dejeree for redemption can be given— A comment on 5 C.L.J. 527, 4 A. 
L.J. 208. 

En Ventre 8a mere. 

Position of such a child— An article, 2 M .J..T . 221. 

Equity. 

Enforcement in, of illegal contract. 2 M.L.T. 70. * 

Estoppel. 

Whether the respondent who secured succession to an estate on tne allegation *nat ne was 
the adopted son of previous owner and thus excluded the nearest heir, is estopped, as 
against the appellant who was claiming through the nearest heir, from denying the adop- 

tion-A comment on H.C.W.N. 841-11 C.W.N. CCLXX. . 

AttllW. „ v an* 

Legal— Ideals to* jvhicb every lawyer should aspire— An .article hy Mr. J. C. M*hpn, 6 Cr. 

. I,.J. 95, 97. 
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ai 

Baldened. 

P^rol agreement to discharge debt in a certain manner — Subsequent written agreement-- 
Whether parol agreement admissible— Seo 4 A.L.J. 4G, 

See Res Gestae. 2 M.L.T. 11. 

Taking down, in English in appealable cases, objections to, — 11 C.W.N. CUXXI — SJpe 
Intention. 

Evidence Act. 

S. 30— Boundary dispute -Topographical survey-map — Admissibility in evidenco-^A comment 
on 11 C.W.N. 230— (11 C.W.N. LXV). • 

* S. 92, proviso IV — Agreement for maintenance under registered deed — Admissibility of ®ral 

. * evidemse to modify sivch agreement— A comment on 80 M. 231 — 17 M.L.J. 399. 

S. 108 — Presupiption as to time of death— A comment ou 11 C.W.N. 883 — 11 C.W.N. CCJXC 
VII.* 

Ss. 155 (3) and 157 — Evidence admissible for impeaching credit of a witness, effect of, — evi- 
dence admissible for corroborating witness — A comment on 34 C. 129—17 M.L.J. 195. 

• * 

Execution of decree. • 

Decree by first appellate Court, limitation for execution of, starting point of , in cases of with- 
drawal^ second appeal — A comment on 30 M. 1 — 17 M.L.J. 19G. 

Executive orders. * 

High Court’s power to interfere with — 11 C.W.N. CCLXVI. 

Executive and judicial functions. # 

Plea for separation of — 12 C.W.N. XVII T. 

Ex parte decree. 

Remarks on the practice of compelling applicant for setting aside, to summon the peon and 
the identifier and examine them — 11 C.W.N. CLXXXIX. , 

Defendant’s right to appeal from — A common Ton 30 M. 54 — 11 C.W.N. CLXX. 

Expectant heirs. 

— See Interest. 

Fair Comment. 

See Defamation. 2 M.L.T. 42. 

Forma Pauperis. 

Application for leave to sue in, rejected — Time to pay Court fees granted— Court fees paid in 
when suit barred — A comment on 9 Bom. L.R. 204, 4 A.L.J. 138. 

— See Civ. Pro. Code, (S. 506). 

Fraudulent preference. 

— b\; debtor of one creditor to another — Case-law discussed. 2 M.L.T. 147. 

General Clause** Act (Bengal). # 

S. 8— Effect of repeal of enactments— Rights under the Bengal Tenancy Amendment Act. 
11 C.W.N. CXCVI1I. 

German Civil Law. 

Observations on the codification of the— 17 M.L.J. 341. 

Guardian and Minor. 

Bight of maternal grandmother and father to guardianship of girl— FUther married second 
time— A comment on 29 A. 210—11 C.W.N. CCXLI. 

Who can be appointed guardian — Court having jurisdiction to appoint guardian and the 
procedure to be followed by it — An article by Mr. Surendra Nath Kay— ; 2 M.L.T. l3l72 
M.L.T. 99. 



* , -■ 
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Guardian and Minor— (Concluded). 
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Sal9 bv de facto guardian— Effect on Mahoinedan minor — A comment on 30 M. 197—17 M. 
L. J. 863. 

Hidden Property. 

Finder of long hidden property, rights of, —a comment on the Fergu&on case decided at Ore- 
gon. 9 Bom. L.R.J. 166. 

High Court* 

Treatment of Vacation Bench as ordinary civil or criminal Bench — Non -presentation of ap- 
peals during vacation — Appeals barred— S. 5, Limitation Act — Piactice. 12 C.W.N. 
c XVII. ( 

High Court Rules (Calcutta). 

Meaning of rule requiring parties in civil cases to fill up printed forms of processes — 11 C.W.N 
CCXLIX, CCLXXVII. 

High Court Rules (Madras). 

Rule that a chango of Attorney or Vakil already on record in liny suit cannot he obtained 
without his consent, observations on — An. article— 2 M.L.T. 107. 

Hindu Law. ^ 

1.— (General). 

Status of a concubine under the Hindu Law— An Article by Mr. M. L. Sandal, 5 C.L.J. 15n. 
See Trust. 17 M.L.J. 9. 

Bengal School, origin and development of the,— an article by Mr. S. S. Setlur, 9 Bom. L.R.J. 

121 . 

A review of the cases on Hindu Law during 1906—11 C.W.N. CXC, CCVI, CCXV, CCXXV1, 
CCXLII, CCLr, CCLVIII, CCLXXI, CCLXXVIII, CCLXXXVI, CCXCI. 

2.— (Adoption). 4 

Adoption of major — kritrima form — Da t taka form — GnyatOai — Agreement between adoptive 
mother and adoptee — A comment on 4 C.L.J. 537 — (4 A.L.J. 29). 

Adoption by widows— An article by Sir Edward Candy. 9 Bom. L.R.J. 1. 

Adoption by widow in Southern India — An article by Mr.N.S. Prasada Rail. 2 M.L.T. 25. 
Authority to adopt given jointly to two widows of last malo owner — Whether survivor of the 
two could make the adoption— Adoption made under coercion— Effect of adoption in di- 
vesting estate — A comment on 29 INI. 437 — (17 M.L.J. 10). 

Adoption of an qply son — an article by Mr. S. N. Ray. 4 A.L.J. 181, 

3.— (Alienation). 

Mortgage by Mitakshara father— son’s liability— A comment on 11 C.W.N. 613—11 C.W.N. 
CXCVIII. 

Mortgage by Mitakshara father— Right of subsequently born son to question— immoral debt — 
A comment bn 34 C. 372—11 C.W.N.CGXXV. 

I.- (Debts). 

Mitakshara son how far is his father’s “legal representative A comment on 11 C.W.N. 593 
—11 C.W.N. CLXIX. 

— (Impartible Estates). 

Debts contracted by last zamindar— Zamindari whether assets for paying such debt in the 
hands of succeeding zamindar— A comment on 29 M. 453— (17 M.L.J. 11). 

- — —6. — (Inheritance) . c 

Whether the theory of spiritual benefit has any foundation in the Smrithis—An article. 
2M.L.T. 213. V 
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-7.— (Joint Family). 

Suit by managing membar to recover family debts — Other members whether necessary parties 
— Joinder of parties after limitation — A comment on 29 A. 311 and 70 P.L.R* 1905 — 11 
C.W.N. CCXC. 

Daughter’s rights under,— An article— 2 M.L.T. 139. # 

8.— (Restitution of Conjugal Bights). 

Hfisband and wife— Cruelty — Matrimonial offence — Safety of wife in peril— A comment on 
34 C. 971-4 A.L.J. 355. 

9.— (Reversioners). 

* 0 

Suit by presumptive reversioner to sot aside adoption by widow, decision in, wheLher res 
* * judicath against all reversioners A comment on ‘29 M. 390 — (17 M.L.J. 8). 

10.— (8tridhanam). 

Stridhanam under the Mayukha— An article by Mr. S. S. Setlur based on 8 Bom. L.R., 446 

= 30 B. 431 = 33 I. A. 176 — (0 Bom. L.R.J. 41). 

• • 

• 11.— (Succession). • 

Degraded woman — Prostitution— Husband’s right to property left by her— A comment on 
‘29 A. 4^11 C.W.N. CXXXI). 

Preference between married daughters and an unmarried daughter who is a prostitute 
(Mnrali ) — A comment on 31 B. 495=9 Bom. L.R. 774— ‘2 M.L.T. 192 ; 1 A.L.J. 350. 

12.— (Widow). 

Alienation by widow — Partial legal neefcity — reversioner’s right to set aside alienation— A 
comment on 11 C.W.N. 474 -11 C.W.N. CLXXVII. 

Widow’s rights— A survey of the ancient Snirithis , etc. ‘2 M.L.T. 189. 

13. — (Will). 

Revocation of will— Birth of son, effect of— A .comment on 1G M.L.J. 491— (4 A.L.J. 04). 

Holding. 

Definition of— 11 C.W.N. LVI1. 

Impartible estates. 

Nature of interest possessed by junior members in— S. 6, Transfer of Property Act, applica- 
tion of— A comment on 30 M. ‘255—17 M.L.J. 401. 

Impertinence. 

Meaning of the term— Jurisdiction of Cmrt. ‘2 M.L.T. 109 ; 9 Bom. L.R.J. ‘297. 

, Injunction. 

Grant of, in personal u to restrain a person from proceedings taken jjy him in Court— A com- 
ment ou 34 C. 97, 34 C. 101—17 M.L.J. 14‘2. 

Jn jury . 

Right of action for injuries from fright— An article/ 9 Bom. L.R. J. ‘281. 

Insolvency. 

Law of, in England and India — A& article. *P.L.R. (1907), 1, 9 Bom. L.R.J. 161. 

Insolvency Act (Provincial, 111 of 1907). 

Observations on the — 4 A.L.J. 123. 

Insolvent. . 

Petition dismissed — Second application for the benefit of the Insolvency Act— Practice— 11 
C.W.N. CIX. 

Insurance- 

— against theft — points for consideration— An article. 2 M.L.T. 210. • * 
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^Intention. 

Evidence of prior acts of similar nature to show, — C kscs discussed — An article —5 Cr. L.J. 1*27. 

Interest. 

Exorbitant rate of— SeeiCoNTHACT. 2 M.L.T. 2. 

The law of— Expectant heirs— an article by Mr. K. B. D.istur. 9 Bom. L.R.J. 257, 273. # 

Japan. 

Legal — an article — 2 M.L.T. 138. 

Judges. 

< Legislation by — 2 M.L.T. 97. 

Judge-made Law. 

Relation of judicial decisions to the law— An article by Mr. E. Lincoln. 6 Or, L.J. 139. 

Judgments. 

Entering, nunc pro tunc— See 5C.L.J. 5n; 2 M.L.T. 2. 

Judicial manners. ^ 

Examples of, — An article — 5 Cr. L.J? 111. 

Judicial Proceedings. 

Reports of — Privilege — An article. 2 M.L.T. 54. 

Judicial Statistics of England and Wales. 

for 1905 — Observations on— 11G.W.N. CXCV1I1, CXC1X. 

Judiciary and Public sentiment. 

An article on— 5 Cr. L. J. 143. 


Jurisdiction. 

— of Civil Courts under Act III of 18. 15 (Hereditary Village Officers, (Madras) — 2 M L.T. 159. 

Justice. 

Contributions ol Psychology to the conception of —An article by Mr. J.H. Tufts— 5 Criin. L.J 
Pt.L, 1. 


Justice and Mercy. 

A plea for relaxation of rules of law and procedure in administering justice — by Mr. J.A 
Saldanha Sub- Judge. 9 Bom. L.R.J. 105. 

Land acquisition. 

Effect of a notice to treat in, matters. 9 Bom. L.R.J. 330. 


Landlord and Tenant. 

4- 

lotting unfurnished house in dangerous condition- 
ant’s wife — See 4 A. L.J 11. 


-Liability for damages for injury to ton- 


Denial of landlord’s title, effect of— forfeiture— 11 C.W.N. CXXII. 

e 

Tenant’s wife’s ri$bt to damages for breach of contract of tenancy where wife was no party 
to the contract — Injury to wife — English Law — 11 C.W.N. CCLXV. 

Ryot's permanent occupancy rights- Right to trees on the holding — Zemindar’s rights — A 
comment on 30 M. 155— 17 M. L.J. 362. 

Land Registration Aot (Bengal). 


S. 78— Suit for rent by assignee from unregistered proprietor — Maintainability — A 
on 11 C.W.N. ill— (11 C.W.N. LIII). 


Law. 


Custom and origin of— an article. 17 M.L.J. 81. 
Educational value of,— An article— 2 M.L.T. 152. 
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hum,— {Concluded)^ « 

Study of, in India — An address delivered by the Hon. Mr. Justice Chanda varkar, to the. 
students of the Bombay School of Law. 6 Cr. L.J. 129. 

Relation of judicial decisions to the- -An articlo by Mr. E. Lincoln. C Cr. L. J. 138,* 

Lawyers. 

Duty of, though client be guilty— An article. 2 M.L.T. 152, P.L.ll (1907), p. 57. 

Ancient, as depicted in the plays of Aristophanes — An article. gCr. L. J. 47, 49. 

Change of, — See High Court Rules (Madras), 

•The essentials of a lawer — 2 M.L.T. 224. 

LegAcieB. • 

Abatement of — 2 M.L.T. 194. 

• 

Legislation. 

— in British India, review of, by SirC. Ilbcrt. 2 M. L. T. 52. 

^legislative reforms. *- 

• • 

Observations on the Secretary of Statc’3 proposals f>r reform in the Legislative Council, etc. 

11 C. W, Ni CC LX XXIX. 

Letters Patent. . 

Cl. 12— Delegation to Registrar of Master of power to grant leave under, validity of, 11 C. W. 
N. CXXXVIIL 

Application to withdraw suits in whichwuch leave was granted— For <u of ofder there on 11. C. 
W. N. CXLI, CLIII. 

Letters Patent (Madras). 

Cl. 15— Meaning of the word “judgment” — A comment on 30 M. 143-17 M. L. J. 302. 

Libel. 

Action for — Defence of fair comment— mis-statement of facts. See 2 M. L. T. 7. 

“ The greater the truth, the greater the libel” — meaning and application of the maxim— an 
article. 9 Bom. L. R. J. 109. ■ h - 

Points in the law of —an article by Mr. Th. Baty, Bar. -at Law. 9 Bom. L. R. J. 177. 

Lien. 

“ Common law lien” meaning of, 2 M. L. T. 75. 

Life. 

Liability of a person to legal action for not saving life, when he is under no apparent obliga- 
tion to use effort to this end — An a; tide by Mr. L. D. Landrum 0 Cr. L. J. 02, 

Limitation. 

Cornlhe built by defendant projecting over plaintiff’s land — Pl«vin tiff’s light of action for tres- 
pass barred by lapse of twelve years —A comment on 29 M. 511 -10 M. L.J. R. 281— (17 
M. L. J. 1) ; 11 C. W. N. LXXXV. 

Whether mistake of Counsel in understanding the meaning of a rule and not appealing within 
sufficient time, sufficient cause for extension of time for appeal. 4 A. L. J. 40. 

— for tfhits by Hindu reversioners to recover land alienated by widows — uc, W. N. CXIII. 

— for suits to enforce simple mortgages — A comment on 4 A. L. J. R. 025 (P.3;) — 4 A. L. J. 3Q9. 

Limitation Act. 

S. 4— Plea of limitation not raised in lower Court— raised first in second appeal- -Validity— 

A comment on 34 0. 941 — -4 A. L.J. 858. 

* 

S. 5— Constitution of Vacation Bench of High Court — Non— presentation of appeals during 
vacation— Appeals barred. 12 C.W.N. XVII, 
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« Limitation kct -(Concluded)* 

S. 10 and art, 148— Exchange of land from temple trustee— Exchanged property passing out 
of the temple possession — Trustee’s right to recover temple property — A comment on 17 
• 1 M.L.J.R. 149, 4 A.L.J. 173. 

S. 22— Applicability of, to the ease of a defendant added by the Court as a necessary party — 
11 C.W.N; LXXVIII, LXXIX. 

S. 22— rights of assignee of plaintiff who is brought on record— A comment on 11 C W.N. 521 
-J1C.W.N. CXL\ty 

Arts. 95 and IPO— fraud — Suit by reversioner for declaration that decree against life-tenant 
is not binding- when time begins to run— A comment on 17 M.L.J. 288 -4 A.L.J. 246. 
Arts. 182 and 147— Application of, to suits on mortgage— A comment on 11 C.W.N; 959 
and 11 C.W.N. 1005—11 C.W.N. CCLXXXV, CCCI. 4 A.L.J. 309. 

Art. 175 A^-Mortgage decree— death of decree holder — Application of his representatives to be 
brought on record more than six months after his death— A comment on 11 C.W.N. 15G 
-(11 C.W.N, LXV). 

Arts. 175 (c) and 178— Limitation for application by appellant to bring on record the legal rei 
presentatives of deceased respondent in second appeal— A comment bn 16 M.L.J.R. 475 
(11 C.W.N. CII). 

Art, 179 (5) —Execution of decree or order— “ Date of issuing notice,” meaning of— C. l\ 
Code, S. 248— A comment on 30 M. 30—17 M.L.J. 190. 4 

Local investigation. 

Effect of High Court’s circular requiring commissions for, to be issued by District Judges, 
and the Commissioners to be either Civil Court amins or survey passed pleaders. 11 
C.W.N. CCV. 

Legality of appellate Court undertaking, and deciding on the result of such investigation 
without reference to evidence takon by lower Court— A comment on 11 C.W.N. 721 — 
11 C.W.N. CCV. 

Lottery. 

What is a— an article. 5 Cr. L.J. Pt. I., 96. 

Lunatic. 

Invited person falling through an opening left unguarded in building belonging to — Damages 
—A comment on Ward v. Rospra. 57 N.Y. Mis. 299-11 C.W.N. CXXXVIIl. 

Mahomedan Jurisprudence. 

Notes on— An article by Mr. Abdur Rahim. 5 C.L.J. 21n, 29n, 37n, 41n, 49n. 

Mahomedan Law (general). 

Whether the chance of an heir-apparent sue^eiding to an estate is transferable or releasable 
under— A oqmmont on 31 B. 160-11 C.W.N. CCLVII, CCLV1II. 

Right of female to ^old the office of Mutvalli— A comment on 34 C. 118—17 M.L.J ( . 194. 

— (Divorce.) 

A discussion of the law of Divorce and its varieties. 2 M.L.T. 197, 

- (Guardianship). 

Acts of dc facto guardian are not ipso facto void— A comment on 84 C. 86, 84 C. 65 and 17 
M.L.J, 9—17 M.L.J.97. 

-(Inheritance'. 

Law of Inheritance and its evolution — An article 12 C.W.N. XXV, XXVI, XXVII, XXXI, 

xxxii, xxxviii, xxxix. 

(Marriage). 

Marriage laws of the Mussulmans- -Nature and effect— Suggestions for Legislature, 
2M.L.T. 17tf. 



Mahomedan Lav (fire-emptionj. 

texts on Preemptions An article bv Moulvi Mahomed Yusuf. Khan Bahadur * 

6 0. L. J. lb—13b, * 

— (Wirt tf). 

* Endowments under Mahomedan Law — Effect of . judicial interpretation— An article. 
2 M. L. T. 206. 

What is the effect, as authority, of a decision of the Civil Court -(whacher high oV low) which 
proceeds on an erroneous view of the —A Note by Moulvi M t ho mod Yusuf Khan Bahadur. 
Pleader, High Court, Calcutta. 0 C.L.J. l:i— 58a. # 

* • 

Main^enan ce. 

Agreement for, under registered deed— Oral evidence modifying agreement, admissibility 1 of— 

A comment on 30 M. 281 —17 M.L.J.399. 

Malabar Law. 

Tenancies from year # to year, nature of —an article. 17 145. 

Marshalling. # . 

The equity of— an article— 9 Bom. L.B.J. 188. 

Medical care. 

Duty of, to others -2 M.L.T *105. 5 Cr. L.J. 170. 

Mental attitude. 

The importance of— An article by Mr. S. Jp. Bowdlo. 2 M.L,T . 07. 

Meine profits. 

Definition of- *12 C. W.N.ii. 

Suit for —Jurisdiction of Small Cause Courts -An article by Mr. E. Koubon. 9 Bom. L.R. 63, 

2 M.L.T. 78. 

Minor. 

Representation of. in suits an article by Mr. 8. Vaidyaualhu Aiyar 9 Bom. L.R.J. 193. 

Mortgage. 

Law relating to, in India — An article. 9 Bom. L.R.J . 89. 

Whether purchase by mortgagor in execution sale by first mortgagee, on failure .of second 
mortgagee to redeem, revives the seen <1 mortgagee* -A comment on II G. W.N. 284 - 
(2 M.L.T. 17) ; 11 O.W.N. L XXX VI. 

Decree ob tainted by prior mortgagee in suit. to which subsequent mortgagee and purchaser ol 
portion of mortgaged property wore not made parties -Decree-holder’s rights as against 
— the persons not parties A comment on 11 C. W. M. 403— -11 O.W.N. CXXXVIH 
GXXXIX. » 

Personal^iability of the mortgagor is implied in ordinary mortgage -A comment on 29 M. 191 
• -—17 M.L.J. 46. 

Clogging the equity of redemption* -History anil application of the maxim ■* unco a mortgage 

always a mortgage ’ — An article by Mr, N.8. Natesan, u.a.m.l. 4 A.L.J. 307. 

» • 

Motorcar. 

Rights and duties ot driver of— Negligence - Highways- -Bee 4 A.L.J. 79. 

Murderer. 

Right ol a, to succeed to property passing by the death of his victim-- An article— 9 Bom. L. 
RJ. 50. 

Negotiable Instruments 

Conversion of cheque and receiving proceeds through forged iiiHtrumant f -Payee -fictitious 
person— See 4 A.L.J. 8. 
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Negotiable Instruments Act 

' Sr. 8, 27 and 78~~Buit on pro-note — Plea of discharge by payment to real owner — A common ■ 
on 16 f M.L.J. 508- (4 A.L.J. 65). ' 

Sb. 8, 27 and 78 — Suit on pro-note — Validity of plea that the holder is a more benamidai 
< not entitled to sue — A comment on 30 M. 88—17 M.L.J. 306. 

Newspapers. 

* Trial by—llC.W.N. 011^2 M.Ti.T. 56. 

Newspaper reporters. 

t Duty of — See 2 M.L.T. 18. 

Notice to treat. 

Effect of a, iu land acquisition matters. 9 Bom. L.R.J. 330. 

Obscenity . 

What constitutes an mdoeeut publication— A comment on Peopfr r, Basi’mm. (an American 
case), by Mr. A. H. Bobbins. 6 Cr. L.J. 72, 81. 

Occupancy right. 

Acquisition of — (11 C.W.N. LVI1). 

Devolution of, — an article. 4 A.L.J. 14A. 

Ordinance No. I of 1907. 

Remarks on, 11 C.W.N, ObXXXl . 

Partnership. c 

The Indian law of — an article— 9 Bom. L.R.J. 214. 

Patent. 

Rights of owner of idle, iu equity -An article. 2 M.L.T. 113. 

< 

Payment. 

Place of. — Duty of debtor --Tender to creditor’s agent. II C.W.N. Otf. *2 M.L.T. 72. 

Phonographic records. 

Copyright in,— An article— 2 M.L.T. 114. 

Pleading and proof. 

Variance between, and the case law bearing on it— a)) article by Mr. S. Vaidyanatha Aiyer, 4 
A.L.J. 235. 

Polyandry. 

—and the patriarchal household— Theories of Maine, Lang, etc..— 2 M.L.T. 219. 

Possessory rights. « 

Title by devolution of— A comment on 29 A. 52 — 17M.L.J. 297. 

Powers. 

Equitable execution of, what is, 2 M.L.T. 227. 

Pre-emption. 

Right of— Talab-i-Mawashibat, performance of— witnesses to— A comment on 6 C.L.J. 40— 
4 A.L.J, 246. 

Partition of village, effect of— A comment on 4 A.L.J. R. 137 — (4 A.L*J. 98). * 

Principal and agent. 

Agent appointed by administjator— Liability of agent to person untitled to estate — A comment 
on 30 M.243-17 M.L.J. 400. * 

Privileged communications. 

’ —between attorney and client— An article by Mr. W.C. Rodgers. 5 Grim. L.J. Pt. I,, 73. 
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Mty Council. | 

The jurisdiction of the— A contribution by Sir P. Pollock. 2 M.L.T. 44. 

Its usefulness as an ultim/fto Court of Appeal — An article. 2 M.L.T. 13k. 

Prolixity. 

• Meaning of the term* Jurisdiction of Court. 2 M.L.T. 161) ; 9 Boin.L.R. J# 329*#, 

-jin Courts- Objections to long arguments by Counsel, 6 Cr.L.dV 122. 

Promissory note. 

executed in consideration of an advance — Whether suit lies for money •independently of the 
* note — A comment on 17 M.L.J. R. 126, 4 A.L.J. 172. 

* % Loss of — Stability of parties ft* — An article. 2 M.L.T. 161. 

( . Endorsement and delivery of, to endorsee Validity of assign mem A comment on 30 M. 73 

-17 M.L.J. 305. 

Hallways Act (IX of 1$90). 

* S. 77 — Notice of claim fry refund or compensation ™ A comment on 28 A. 652 — 9 Bom.L.K, 

J. 145. 

Regist&ration Act. 

8s. 32, 33jand'87 — Vaiiditjaof registration — Power of attorney -—Authority of registering oft ice r 
—A comment on 28 A. 707 — (11 C.W.N. XCIV). 

Regulation 111 of 1818. 

Remarks on the application of, 11 O.Wf.N. CLXXVI13. 

Religious bodies. 

Right of, to hold public worship or religious processions in private or public streets-A com- 
ment on 11 C.W.N. 585 — 1 1 C.W.N. OLXIX. 

• 

Religious Endowments. * 

Hindu temples and Cy pres doctrine— A comment on the recent P. C. decision in the Tiru 
pati temple case. 2 M.L.T. 49. 

Scheme for managing the Tirupati temple funds— A comment on 30 M. 138 — 17 M.L.J 307 

Remand. 

Appellate Court’s power to, apart from 8. 562, O.P.O. — A comment on 30 M. 54 — 17 M.L 
J. 197. 

Research. 

An appeal for, into laws, castes and customs. 9 Rom. L.R.3. 337. 

Res Gestae. 

Meaning of — Admissibility in evidence. See 2 M.L.T. 11. 

% 

>Res Judicata. 

* General principles — Want of jurisdiction— *Vn article by Mr. J.ij. lUkbim. W Bom. L.R. 

73, 289, 321— See Hindu Law (Revebsionebs). 

Appellate Court refusing to decide an issuer- Effect of the finding of first Court — A comment 
on 5 C.L.J. 653—4 A.L.J. 317. 

• 

Reitattttiqp of conjugal rights. 

Limitation applicable to suits foi- An article by Mi. D. C. Banerjet*. 2 M.L.T. lb 
9 Bom. L.R. 19, 4 A.L.J. 135. " 

—Valuation of suit for — A comment on 11 C.W.N. 468— (11 C.W.N. CXXIX). 

Effect of husband being out of caste in actions for — A comment on 31 B. 36C — 4 A.L.J, $91 .J 
Limitation for suit for, between Muhammadans — A comment on 34 g . 79 — 17 M.L.J. 141 
— See Hindu Law. 
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Restitution orders 

f- . . , {■ 

Orders for the reHtitiitiou of stolon MTiiJ other articles to the. original owners- -An article — 
2 M.L.T. 126, 5 Or.. L.J. 118. 

Revenue Recovery Act (Madras). 

f S. 39— Whether, prevents any lilea of hen ami —A comment on 29 M. 47. *1 — 17 M.L.J\ 44. ^ 

Right of suit. .** • 

Whether father can maiij-tain action for injuries which cause the immediate death of his chill 
--«8oe 4 A.Jj.J. 7. • 

Roman Law. r 

* Advantages of stuydiug —11 O.W.N. CCXXXV. 

Sanction to prosecute. 

-in cases of perjury — Jurisdiction -Duty of Judge— An article by Mr. S.N. Itay. 2 M.L.T. 
171, 6 Cr. L.J. 104. 

District Judge revoking sanction granted by a subordinate Court — Appeal to High Court-* 
A comment on 90 M. .982. 12 C.W.N. XXXVIII. 

Scandalous matter. 

What is Jurisdiction of Court. 2 M.L.T. 169: 0 Bom. L.R.J. 297. 

Seashore. 

Rigtto bathe at -2 M.L.T. 201. 

Seditious Meetings Bill. 

Observations ou the — 17 ALL. J . 952. 

Seisin. 

Importance of doctrine of what is - 2 M.L.T. 168. 

Settlement. 

Whether tenant for life, who finds money to get rid of a liability on an estate, in which she is 
interested as tenant for life, is entitled to have the money hack from the executors' — Bee 
4 A, L.J. 47. 

Shareholders. 

Right of a minority of, to a winding-up order again*;. the wishes of the majority. 2 M.L.T. 72. 

Shebaite. 

Suit by one of several --Maintainability — Death of plaintiff— Substitution of one of several 
brothers— Survivorship - A comment on 5 C.L.J. 527, 4 A. L.J. 208. 

Small Cause Courts. - 

Jurisdiction of, in suits lor viemv profits- An article by Mr. hi. Kelt bon. 9 Bom. L.R. 63, 2 M, 

L.T. 78. * 

/ 

Specific Performance. , 

Delay as defence to — An article by Mr. 8, C. Ohoudhri. 2 M.L.T. 88, 4 A. L.J. 55. 

Stare decisis. 

— in continental Ku rope— their binding character — An article by- Mr. Charles C. 8otole r 6Cr. 
L.J. 45. 

Sub-mortgagee. 

Right of, to sue cm his mortgage to sell the mortgagee rights of-his mortgagor -Parties pf the 
suit— S. 85. Transfer of Property Act— A comment on 29 A# 385— U OWN 

ocxcvii,- cGxcvm. 

Succession let ot 1864). c 

Jl # ‘ o. 187 - rfindu Wills Act — Sale by widow of porpertv bequeathed to her by will of testator 4 

Becovefry of property by heirs of testator— Will not probated— 11 C.W.ST. 
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Succession duty. 

Dt*. Basti BehaiV(4faosos suggosnion to substitute in place rtf saltdiitv remarks' ou. IT (XW.X. # 
GLIV, CLV. 

Summons. 

Application for withdrawal of, for assault-Course to i>e followed —An article. 2 M.L.T; 137. 

Sunday. — * * 

,v FiHfect of decree passed by a civil Court on — irregularity-- Consent of parties— 8. 578, (3.F.O. 

* A comment on 29 A. 502. 12 O.W.N. ii. 


Support. 

s Tbe right to, nature, origin, etc., of. an article. 9 Bonn L.K.J. 150. 

^iurety 

Rank's ditty to a. to apply funds of principal-debtor to sat isfy debt due to the Bank. 2 AjUlWT. 

86 . 


Telegraph. 

^ Refusal to transmit* message- Aleut a! anguish — 1 tainages.* See -4 A.LJ,80 

• • 

Tenant for life. 

-buying in mortgaged property -rights of An article. 2 M.L.T. 111. 

Tenure. * 

Definition of- -11 O.W.N. LX VI. 


Theatre goers. 

Rights of - an article— 2 M. L.T. 110. 


Tickets. 

Admittance of the public into f^nirt by, legality of, 11 O.W.N. OCXIY, 

Transfer of property Act. 

S. 6, applicability of. See Impartible estates. 

S. 41— Person holding out m owner of property belonging to minor— Purchase of property in 
good faith, effect of, on minor A comment on 29 A. 292 -11 O.W.N. OOLXXVtl. 

Si. 52 Jyii: f^cw-dcna Suit for maintenance to be made a charge — Transfer pending suit 
Right, to immoveable property- A comment on 16 M.L.J. 413— (4 A.L.J. 30). 

S. 52 — Lis pendens— when suit becomes contentious- - A comment on 4 A. L. .1. R, 344 »nd 
on 11 C. W. N. 561, 4 A. L. 4. 202 and 11 *C. W. N. CLX1. 

8. 54— sale of land for less than Rs. 100 — Purchaser already in possession— no delivery m 
# registration— validity of sale— A comment on 34 0. 207 -11 0. W. N. GLXXX1X. 

Oh. IV. See Mobtoaghs. 9 Bom. L. R. J. 89. 

Sr. 67* and 99— Enforcement of other claim against mortgaged property by suit under 8. 67— 
/nnment on 29 M. 424— (17 M. L. J. 9). » 

Ss, 67 and 99 — Mortgage — Money decree by mortgagee- Transfer of the decree— Assignee 
bound by S. 99 — A comment on 9 Bo*p. L. R. 728. 12 C. W. N. VI. 

S. 86— See Sub-mortgagee. 

Ss. 86 and 88— Mortgage deereff— Interest? allowable up to realisation - A oomnmut on II 
0. W. N. 242— (11 C. W. N. LXXVTI). 

88— Rate at which future interest should be made parable in mortgage decree* 1 comment 
on 4 A. L. J. R. 109 (P.C.)— 4 A. L. J. 95. 

8. 90 — Sale of property, meaning of -A comment on 28 A. 674— jllU. W. N. XCIil). 

8. 90— Martgage decree— Sale of property after the usual six months— Personal liability fur 
unpaid balance— Attachment of other property for iillanco— Rights of son born to mort- 
gagor— A comment on 31 B. 244—11 C. W. N. CCXXVI. *■. „>( 

S. 130 — Construction of “actionable claim” in — A commenton 80 If. 236—17 M. L. J. 399. 
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Trespays 

* Neglige n 3‘i * - Alio cii|g ot- attracting nuisances —Injury to trespasser -RftoJverv of damages for 

, injury-^ Ben 4 A. L. J. Rl. ^ 

Trait. . 

i* p 

Battlement on children of grandchildren by way of remainder/ validity of, under Hindu 'law- 

* Rule against perpetuities — A comment on ‘29 M. 412 -1 M.L.T. 227 — (17 M.L.J. 9). * 

■*»-*> 

TyAbji. *** ' 

The late Mr. Justice Tyj/oji of Bombay-- A survey of his principal decisions, by -»lr, S. 0. 
Mwkerji, 4^.L.J. 107, 295. 

Yofin£jpachineB. 

Advantages of, P.L.R. (1907), p. 17. 

Waiver. 

—of the benefit of Statues - Instances where such wiuver is and it noi allows*- A article— 
2 M L.T. 153, P.L.R. (07), 58. 

W arrant left. 

— and the burden of proof — A comment. 2 M.L.T. 167. 

Will, 

A direction to accumulate is not per illegal — Bequest to feertcndigeut Hindus is a vbantjubii: 

purpose — A comment cm 34 C. 5 — 17 M.L.J. 96. 

Revocation of joint wills— An article. 2 M.L.T. 30. 

Rules for construction of — Intent of testate, — Description of Beneficiaries. 2 M.L.T. 85. 

Witnesses. 

Whether sanction to prosecute, can bo given by Judge or Magistrate in a pending case — A 
comment on 8 Bom. H.C.R. 126 (F.B.). 11 C.W.N. (>QXXX III, CCXXXIV. 

yVitnossos and their examination — an article — 5 C.L.J. 57ri. 67n, 81n,6 C.L.J. in, 9n, 15n, 
6 Or. T...J. 1, 17. 

Expenses of attendance paid through Court — Suit to recover money paid on non-attendance- 
A comment on 17 M.L.J. R. 143. 4 A.L.J. 173. 


Bee Evipkncb. 








